
 No. DACW65-9-16-01 

DEPARTMENT OF THE ARMY 
CONSENT TO EASEMENT STRUCTURES 

THE HARBORS OF CAPE CHARLES 
NORTHAMPTON COUNTY, VIRGINIA 

 
 

WHEREAS, under authority provided by the Rivers and Harbors Act of August 30, 1935, and 
Section 107 of the River and Harbors Act of 1960, the Chief of Engineers, U.S. Army, approved the 
improvement of Cape Charles, Northampton County, Virginia, subject to certain local cooperation 
requirements, and including the provision that local interests furnish at no cost to the United States 
of America, all land, easements, and rights-of way for improvement and subsequent maintenance of 
the project; and 
   

WHEREAS, the Town of Cape Charles furnished certain land, easements and right-of-ways in 
1938 and by articles of a Local Cooperation Agreement signed by the Mayor of the Municipal 
Corporation of Cape Charles on 15 January 1987, and the District Engineer, U. S. Army Engineers 
District Norfolk on 21 January 1987, the Municipality irrevocably bound itself by furnishing, 
without cost, to the United States, a 50 year easement and rights over, Tract A, situated within Tax 
Map No. 83A1-A-9, Cape Charles Harbor, Northampton County, Virginia, by virtue of Easement 
Deed dated 16 July 1987,and  recorded at Cape Charles, Virginia on 16 July 1987 in Book 227 of 
Deeds at page 794; and 

 
  WHEREAS, said easement grants to the United States the right of prior approval for any 

structures, excavation, or fill to be located within the said easement area, which area is under the 
administrative control of the U.S. Army Corps of Engineers, Norfolk District; and  

 
WHEREAS, On August 11, the Commonwealth of Virginia, Department of Transportation  

requested the United States grant consent to widen, deepen, and maintain a storm water drainage 
ditches to support the construction of a 0.003 mile roadway addition to Boulders Lane, Cape 
Charles, VA, on the above-identified Tract, 

 
NOW THEREFORE, the United States hereby gives to The Commonwealth of Virginia, 

Department of Transportation,  hereinafter referred to as the Grantee, consent  to widen, deepen, 
and maintain existing storm water drainage ditches and construct new storm water structures within 
the existing storm water drainage ditches upon the locations, all to flow in a westerly direction, and 
described on EXHIBIT "A", attached hereto and made a part hereof; 

 
PROVIDED HOWEVER, this consent is subject to the following conditions: 
 
1. The term of this consent begins on March 3, 2016, and ends December 1, 2018, and is 

revocable at will by the Secretary. 
 
2.  It is understood that this consent is effective only insofar as the property rights of the United 

States in the land to be occupied are concerned, and this consent does not relieve the Grantee from 
the necessity of obtaining grants from the owners of the fee and/or other interests therein. 
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3.  Except as otherwise specifically provided, any reference herein to “United States,” Secretary, 
or “U.S. Army Corps of Engineers, Norfolk District” are defined as the “Said Officer" and shall 
include their duly authorized representatives. 

 
4.  The exercise of the privileges hereby consented to shall be without cost or expense to the 

Department of the Army, under the general supervision and subject to the approval of the officer 
having immediate jurisdiction over the property, hereinafter referred to as "Said Officer" and subject 
to such regulations as may be prescribed by the District Commander, Norfolk District, from time to 
time. 

 
5.  The Grantee shall supervise and maintain the said structure and cause it to be inspected at 

reasonable intervals, and shall immediately repair any damage found therein as a result of such 
inspection, or when requested by Said Officer to repair any defects.  Upon completion of the 
installation of said structure or the making of any repairs thereto, the Premises shall be restored 
immediately by the Grantee, at the Grantee's own expense to the same condition as that in which it 
existed prior to the commencement of such work, to the satisfaction of Said Officer. 

 
6.  Any property of the United States damaged or destroyed by the Grantee incident to the 

exercise of the privileges herein granted shall be promptly repaired or replaced by the Grantee to the 
satisfaction of Said Officer, or in lieu of such repair or replacement, the Grantee shall, if so required 
by Said Officer and at his option, pay to the United States money in an amount sufficient to 
compensate for the loss sustained by the United States by reason of, damage to, or destruction of 
Government property. 

 
7.  The United States shall not be responsible for damages to property or injuries to persons 

which may arise from or be incident to the exercise of the privileges herein granted, or for damages 
to the property of the Grantee, or for damages to the property or injuries to the person of the Grantee, 
or the persons of the Grantee's officers, agents, servants, or employees or others who may be on said 
Premises at their invitation or the invitation of any one of them arising from governmental activities 
on or in the vicinity of the said Premises.  DELETED: and the Grantee shall hold the United States 
harmless from any and all such claims.   

 
8.  This instrument is effective only insofar as the rights of the United States in the lands  

hereinabove described are concerned, and the Grantee shall obtain such permission as may be 
required on account of any other existing rights.  It is understood that this consent does not eliminate 
the necessity for obtaining any Department of the Army permit which may be required pursuant to 
the provisions of Section 10 of the Rivers and Harbors Act of 3 March 1899 (30 Stat. 1151; 33 
U.S.C. Section 403), Section 404 of the Clean Water Act (33 U.S.C. Section 1344) or any other 
permit or license which may be required by Federal, state, interstate or local laws in connection with 
use of the Premises. 

 
9.  The United States shall in no case be liable for any damage or injury to the construction 

herein authorized which may be caused by any action of the Government, under the rights obtained 
in its easements, either hidden or known, or that may result from future operations undertaken by the 
Government, and no claim or right to compensation shall accrue from such damage or injury, and if 
further operations of the United States require the alteration or removal of the structure herein 
authorized, the Grantee shall, upon due notice from the District Commander, Norfolk District, alter 
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or remove said structure without expense to the Government and subject to the supervision and 
approval of the officer having jurisdiction over the property and no claim for damages shall be made 
against the United States on account of such alterations or removal. 
 

10.  The construction and/or operation, maintenance and use of said structure incident to the 
exercise of the privileges hereby granted shall be in such a manner as not to conflict with the rights 
of the Government, nor to interfere with the operations by the Government under such rights, nor to 
endanger lives and safety of the public. 
 

11.  This consent may be terminated by the Secretary of the Army upon reasonable notice to the 
Grantee if the Secretary of the Army shall determine that installation to which consent is hereby 
granted interferes with the use of said land or any part thereof by the United States, and this consent 
may be annulled and forfeited by the declaration of the Secretary of the Army for failure to comply 
with any and all of the provisions and conditions of this consent, or for nonuse for a period of two 
years, or for abandonment. 
 

12.  Upon the relinquishment, termination, revocation, forfeiture or annulment of the consent 
herein granted, the Grantee shall vacate the Premises, remove all property of the Grantee therefrom, 
and restore the Premises to a condition satisfactory to the officer having immediate jurisdiction over 
the property.  If the Grantee shall fail or neglect to remove said property and so restore the Premises, 
then, at the option of the Secretary of the Army, said property shall either become the property of the 
United States without compensation therefor, or the Secretary of the Army may cause it to be 
removed and the Premises to be restored at the expense of the Grantee, and no claim for damages 
against the United States or its officers or agents shall be created by or made on account of such 
removal and restoration. 
 

13.  The terms and conditions of this consent shall extend to and be binding upon the heirs, 
successors and assigns of the Grantee. 
 

14.  The Grantee within the limits of its respective legal powers shall comply with all Federal, 
interstate, state and/or local governmental regulations, conditions or instructions for the protection of 
the environment and all other matters as they relate to real property interests granted herein. 
 

15.  The Grantee shall not remove or disturb, or cause or permit to be removed or disturbed, any 
historical, archaeological, architectural or other cultural artifacts, relics, vestiges, remains or objects 
of antiquity.  In the event such items are discovered on the Premises, the Grantee shall immediately 
notify the District Commander, Norfolk District and the site and the material shall be protected by 
the Grantee from further disturbance until a professional examination of them can be made or until 
clearance to proceed is authorized by the District Commander. 

 
16.  All activities conducted on the Premises shall comply with all applicable Federal, state, 

county and municipal laws, ordinances and regulations wherein the Premises are located. 
   
17.  In accordance with the National Historic Preservation Act, if any cultural and/or human 

remains are uncovered during construction, the work is to be halted until the Said Officer’s project 
personnel are notified and the remains can be evaluated for National Register of Historic Places 
eligibility. 
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