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Locality Program Importance 
 

Locality projects represent over 35% of total 
number of projects each year 

 
This represents 30% of total federal obligation 

last year 
 
Doesn’t matter who is doing the work, we’re all 

responsible 
 



Environmental Considerations 

• Threatened and endangered 
species 

• Archaeological Sites 
• Historic Buildings and 

Structures 
• Battlefields 
• Air 
• Noise 
• Environmental justice 
• Land use 
• Displacements/Relocations 
• Floodplain 

• Wetlands, streams and water 
quality 

• Permits 
• Parks, recreation areas, wildlife 

refuges 
• Prime farmland 
• Invasive species 
• Floodplains 
• Hazardous materials 
• Visual 
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Specific Environmental Considerations 

 • National Environmental Policy Act 
• Section 4(f) 
• Water Quality Permits 
• Threatened and Endangered Species 
• Noise 
• Air 
• Cultural Resources 
• Hazardous Materials 
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Roles & Responsibilities 
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Locality 
 

Responsible for complying with Project Agreement 
 

Responsible to VDOT for compliance with State & 
Federal Environmental requirements 

 
Responsible for implementing environmental 

commitments 
 

If not done, project funding is jeopardized 



Roles & Responsibilities 
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VDOT 
 

Responsible for complying with Project Agreement 
 
Responsible to state agencies for State Environmental Review 

Process (SERP) for state funded projects 
 
Responsible for the Environmental Review Process (ERP) for 

federally funded projects 
 
Responsible to FHWA for National Environmental Policy Act 

(NEPA) 
 
Adopt & sign NEPA documents prepared by Locality 
 
Technical assistance & guidance to Locality 
 



Environmental Scoping Recommendations 
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What is NEPA? 

National Environmental 
Policy Act of 1969 

 



Policy and Principles of NEPA 

Responsibility of the Federal Government: 
 It is the continuing responsibility of the Federal 

Government to use all practicable means, consistent 
with other national policy, to improve and coordinate 
Federal plans, functions, programs, and resources 
to… 
• act as trustee of the environment; 
• assure safe, healthful, productive, and aesthetically and 

culturally pleasing surroundings; 
• preserve important historic, cultural, and natural aspects of 

our heritage; 
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Policy and Principles of NEPA 

Responsibility of the Federal Government (cont.): 
 
 

• attain the widest range of beneficial uses of the 
environment without degradation, risk to health or 
safety, or other consequences; 

• achieve a balance between population and resource 
use—producing high standards of living; and 

• enhance the quality of renewable resources and 
maximize the recycling of depletable resources. 

        
  National Environmental Policy Act Sec. 101(b) [42 USC § 4331 
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Policy and Principles of NEPA 

In order to carry out this policy… 
 

• NEPA established a decision making process, a 
procedure, commonly referred to as the “NEPA 
process” or the “environmental impact assessment 
process.” 

 

   
                   Section 102 of the National Environmental Policy Act 

        of 1969, 42 U.S.C. §4332 
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Policy and Principles of NEPA 

   What actions are subject to NEPA? 
 

 NEPA applies to a wide range of federal decisions 
and actions that include:  
• capital improvement projects carried out by federal 

agencies 
• federal approvals of non-federal activities such as 

licenses and permits 
• capital improvement projects carried out by non-

federal agencies but funded with federal funds 
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Policy and Principles of NEPA 

   When does NEPA apply? 
 

 Since NEPA requires agency decision makers to 
make informed decisions, the NEPA process must be 
completed before an agency makes a final decision 
on a proposed action or commits resources.  
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 Policy and Principles of NEPA 

  What does environment effects encompass? 

 Social, Economic, Environmental (SEE impacts): 
• Social (human environment) – people, communities, parks 

and other recreational facilities, historic resources, 
hazardous material sites, visual, noise, etc.  

• Economic – businesses, farmlands, access issues, etc. 
• Environmental (natural) – endangered and threatened 

species, wildlife, air quality, water quality, wetlands, 
floodplains, coastal barriers, etc.  
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The NEPA Umbrella 

• The NEPA process also serves as a framework to 
satisfy other federal requirements related to… 
• Endangered Species 
• Historic Properties 
• Noise 
• Air Quality 
• Wetlands and Water Quality 
• Low-income and Minority Populations 
• And many more… 
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Elements of the NEPA Process 
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 Development of project purpose and need 
as necessary 

 Examination of alternatives as necessary 
 Interagency coordination 
 Assessment of impacts 
 Public involvement 
 Classes of actions (CE, EA, EIS) 
 Documentation. 



Navigating the NEPA Process 

NO 

Proposed Action 

Coordination and 
Analysis 

Significant Impact ? 

Categorical Exclusion 
Programmatic Categorical Exclusion 

Blanket Categorical Exclusion  

Public Comment 
Public Hearing 

Environmental 
Assessment 

(EA) 
Significant  

impact 
Notice of Intent & Scoping 

Process 

Draft Environmental Impact 
Statement (EIS) 

Record of Decision (ROD) 

Final Environmental Impact 
Statement (EIS) 

Agency Action Agency Action 

Finding of No  
Significant Impact (FONSI) 

Agency Action 

Coordination and 
analysis as needed 

No significant 
impacts 

Uncertain 

YES 

Document  
appropriately  
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Categorical Exclusions 

Three types of Categorical Exclusions (CEs) in 
Virginia: 
• Documented/Regular CEs  

• 23 CFR 771.117(d) 
• FHWA/VDOT Programmatic CE Agreement 

• Programmatic CEs 
• 23 CFR 771.117(c) 
• FHWA/VDOT Programmatic CE Agreement (2013) 

• Blanket CEs 
• FHWA/VDOT Programmatic CE Agreement (2013) 
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Programmatic  
Categorical 
Exclusion  
Example 
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Categorical Exclusions 

Blanket CEs 
• Do not require FHWA approval 
• Do not require submission of individual project 

documentation to FHWA 
• VDOT submits quarterly report to FHWA of BCEs 

issued  
• 11 categories of projects/actions currently covered by 

2013 agreement with VDOT 
• Examples: 

• Traffic control and detector devices  
• Bridge joint crack and seal 
• Railway-highway crossing safety features  
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NEPA Document Breakdown 

Categorical Exclusions Fiscal Year 2013:  
• 98.6% 

• Blanket: 47%  (5% start FY 2014) 
• Programmatic: 47% (88% start FY 2014) 
• Documented/Regular: 6% 

Environmental Assessments: 
• 1.2% 

Environmental Impact Statements: 
• 0.2% 
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NEPA Concurrence 

• Use of a BCE Category has to be reviewed 
and approved by VDOT 

 
• Should confer with VDOT before deciding on 

using a PCE 
 
• CE, EA and EIS require VDOT review and 

FHWA concurrence prior to beginning NEPA 
document. 
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NEPA Document Review 

• All NEPA submittals are reviewed by VDOT prior to 
submittal to FHWA 

 
• Environmental Assessment Submittals 

• Purpose and Need 
• Alternatives 
• Environmental Impacts 
• Coordination 
 

• Air/Noise/4(f) Evaluations 
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Section 4(f) of 1966 DOT Act 

• Only applies to USDOT agencies. 
• FHWA may not approve the use of a publicly owned 

park, recreation area, or wildlife and waterfowl refuge, 
or a historic site, unless: 

 

• There is no feasible and prudent alternative to 
such use, and 

• The project includes all possible planning to 
minimize harm. 

     Or … 
• The use is determined to have only a de minimis 

impact on the Section 4(f) resource. 
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Section 4(f) Applicability 

Parks and Recreation Areas 
• Publicly owned 
• Open to the public  
• Major purpose is park or recreation  
• Significant for meeting recreational 

needs 
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Section 4(f) Applicability 

Wildlife / Waterfowl 
Refuges 

• Publicly owned 
• Major purpose as a refuge  
• Significant property 
• Does not have to be open 

to the public 
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Section 4(f) Applicability 
 

Historic properties  
• On or eligible for the National 

Register 
• Individually eligible properties 
• Contributing elements of historic 

districts 

• Publicly or privately owned  

Archeological sites 
• National Register-eligible and 

important for preservation in 
place rather than for data 
recovery 

• Publicly or privately owned  
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What is a Section 4(f) “Use”?  

• When land is permanently incorporated into a 
transportation facility 
• Right-of-way acquisition 
• Permanent easement 
 

• Temporary occupancy that is adverse in 
terms of the Section 4(f) preservation 
purposes 

 
• Constructive use – very rare 
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What is a Section 4(f) De Minimis Impact? 

An impact that will not adversely affect the 
features, attributes, or activities qualifying the 
property for protection under Section 4(f). 
• Mitigation and minimization of impacts is included 

in the de minimis determination. 
 

30 



Section 4(f) De Minimis Impact 

Historic Properties  
• Section 106 determination of “no adverse effect” or 

“no historic properties affected” and concurrence by 
VDHR 

• Inform VDHR (and Advisory Council on Historic 
Preservation, if participating) of intent to make a de 
minimis impact finding based on their concurrence 
with Section 106 determination 

• Consider views of Section 106 consulting parties 
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Section 4(f) De Minimis Impact 

Parks, Recreation Areas, and Wildlife/ Waterfowl 
Refuges 
 
• Use does not adversely affect the activities, features, 

and attributes of the Section 4(f) resource 
• Written concurrence on the above from the official(s) 

with jurisdiction  
• Concurrence is not on the de minimis determination 

• Provide opportunity for public notice, review, and 
comment 
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Section 4(f) Flow Chart 
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Section 4() Resource 
Used?  

Programmatic or  
De Minimis Applies? 

Individual 
Evaluation 

Programmatic 
Evaluations    
(There are 5) 

De Minimis         
Impact 

For certain project 
types and impact 
thresholds.  Specific 
list of alternatives to 
be evaluated and 
mitigation required.  

No feasible and prudent 
avoidance alternative? 
All possible planning to 
minimize harm?  Also 
agency coordination 
and legal review 
required.  

No avoidance 
alternatives analysis 
required. 

Yes 

Yes Yes 
No 

Programmatic De minimis 



4(f) Considerations 

• Try to avoid if possible 
• Minimize where you can 
• FHWA is the decision maker 
• Need to be cognizant of time frames 

• Individual 4(f) evaluation must be reviewed by 
the Department of Interior and be submitted for 
legal sufficiency review at FHWA HQ. 
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Natural Resources Permits 

Locality secures all permits 
 
Permits may have compensation & mitigation 

requirements; restrictions 
 
Documentation provided to VDOT in Natural 

Resource Due Diligence form (EQ-555) 
 
Permits must be in hand prior to 

advertisement/construction 
 
Build time frames into schedule 
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Natural Resources 
Threatened and Endangered Species 

• In 2010, the FWS implemented use of the Online 
Review Process, using the IPaC (Information, 
Planning and Conservation) system 

 
• VDOT had, to that point, used state databases to 

identify potential project concerns with sensitive 
species 
 

• For projects that receive federal funds or that require 
federal permits, use of this system is required by both 
FHWA and the Corps of Engineers 
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Protected Species 

• Threatened, Endangered or Candidate 
Species, under the Endangered Species Act 

• Bald and Golden Eagles, protected by 
BGEPA 
– Includes nest locations and eagle concentration 

areas (summer and winter roosting areas) 
• Other species, such as migratory birds and 

colonial nesting waterbirds, protected under 
the Migratory Bird Treaty Act. 

 



38 

   Process 

• VDOT conducts a preliminary review during 
the NEPA document phase 
– Searches GIS data layers for mapped 

species/resources 
• Natural Heritage data 
• DGIF data 

– Uses online data specified by FWS Online Review 
Process 

 



Locality Responsibility 

 
  

Confirm species 
 

 
 DGIF 
 DNH 
 IPaC 
 Eagle Nest Locator 

 Eagle Concentration 
Areas 

 Critical Habitat 
Migratory birds 

• Conduct necessary 
assessments 

• Incorporate Special Provisions, 
if provided 
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Locality Responsibility 

IPaC 
Complete Species Conclusion Table 

• No Effect 
• Not Likely to Adversely Affect 
• May Adversely Affect 

Coordinate with FWS, following Online Review Process 
Copy FHWA 
Complete Section 7 Consultation, if required 
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Noise/Air 
  

Locality conducts noise  
 & air analyses 
 
Coordinate with VDOT prior to beginning 

Studies 
 
Coordinate results with VDOT 
 
Construction of noise barriers decided by 

FHWA & VDOT Noise Abatement 
Committee 

 
Noise barriers can affect R/W & project cost 
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Noise/Air 
 Important to meet Ad Date 

 
If Ad Date missed, will have to update 
Design Year & noise & air analyses 
 
Update may result in noise barriers late in 
project development 
 
Update can result in more R/W required & 
utility relocation conflicts with new barriers 

 



NOISE POLICY: Noise scoping 
• Type I 

• New location; substantially altering the vertical or horizontal 
geometry; adds capacity; auxiliary lanes (except turn lanes); 
alteration of interchanges; restriping for the purpose of through 
lanes; adding weigh stations, rest stops, ride-share lots, and toll 
plazas 

• Type II (Retrofit) 
• A Type II or retrofit project involves the construction of noise 

abatement along an existing highway when not in conjunction with 
an improvement for that highway. VDOT does not participate in Type 
II or retrofit noise abatement. 

• Type III 
• A Federal or Federal-aid highway project that does not meet the 

classifications of a Type I or Type II project. Type III projects do not 
require a noise analysis. 
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NOISE POLICY : Noise terms 
• Warranted 

• For noise abatement to be warranted, noise levels have to approach 
or exceed the noise abatement criteria. 

• Substantial increase, i.e. difference of 10 dBA or more between 
existing and future condition. 

 

• Feasibility 
• VDOT requires that fifty percent (50%) or more of the impacted 

receptors experience 5 dB(A) or more of insertion loss; and 
• The determination that it is possible to design and construct the 

noise abatement measure 
 

• Reasonableness/Cost-effectiveness 
• View points of the benefited receptors – 50% or more of the 

responding residents  
• Cost-effectiveness – 1,600 MaxSF/BR 

• At $36ft2 this equates to $57,600 per receptor 
• Noise reduction design goal – 7 dB(A) of insertion loss for at least 

one impacted receptor 
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Air Study 

Coordinate through VDOT to determine if study 
is necessary 

  - Project Regionally Significant 
  - Adds capacity 
  - Changes interchange configuration 
 

VDOT Air Section approves study methodology 
 
VDOT review and approves study prior to 

submittal to FHWA 
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Cultural Resources 
(Section 106) 

The National Historic Preservation Act of 1966 
  - 36 CFR PART 800 -- PROTECTION OF HISTORIC  

    PROPERTIES 
  - Section 106 of the National Historic Preservation    

   Act requires Federal agencies to take into account 
   the effects of their undertakings on historic     
   properties 

 
In other words applies to FHWA (federally funded) 

projects and projects that require a federal 
permit  
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Cultural Resources 
(Section 106) 

Locality conducts archaeological and/or architectural 
studies 

 
Recommended that studies be submitted to VDOT for 

review 
 
Obtain VDHR effect determination; may be commitments 
 
VDOT must be part of any Memorandum of Agreement 

negotiated 
 
Submit VDHR correspondence to VDOT 
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Section 106 flowchart  
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Identify Consulting Parties 
• “Consulting party”=Individuals & organizations with 

a demonstrated interest in the undertaking and 
effects to historic properties 

 
• Examples: Affected property owners, historical 

societies, home owners’ associations, environmental 
groups, Indian tribes, developers, local governments 

  
• Done in consultation with DHR 
 
• Don’t forget the public! 
 
• Outreached based on nature of project and potential 

to affect historic properties 
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Define Area of Potential Effects 

• “APE” = Geographic area within which an 
undertaking may directly or indirectly cause 
alterations to the character of an historic property. 

  
• Includes noise, visual, ambient light, etc. 
 
• Consider “reasonably foreseeable” alterations that 

may occur later in time, distance, and cumulative 
 
• Done in consultation with DHR   
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Identification of Historic Properties 

• “historic property” = building, structure, 
district, object or site listed in or eligible for 
NRHP 

 
• Archives search at DHR 
 
• Information from consulting parties and 

public 
 
• Additional architectural and/or 

archaeological survey may be necessary or 
requested 
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Unanticipated Discoveries  
• Usually involves an archaeological find 
 
• Stop work in immediate vicinity 
 
• For human remains contact law enforcement 
 
• Notify DHR (and C.Ps.) within 48 hours 

– Include assessment of eligibility 
– Determination of effect 
– Steps to avoid or minimize Adverse Effects 
 

• DHR has 48 hours to respond 
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Helpful Tips 

• Educate yourself  
– Section 106, Section 4(f), NEPA, SERP, etc. 
– Learn the language 

• Include concurrence page 
• Use DHR’s electronic project filing (ePix) 
• Mitigation 

– Look for the greatest public benefit 
– Involve consulting parties and public 
– Bring ideas to the table 

• If you are not sure, ask 
 



54 

For Further Information on Section 106 

Marc Holma 
(804) 482-6090 

Marc.holma@dhr.virginia.gov 
 

 

mailto:Marc.holma@dhr.virginia.gov�
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Hazmat 
 Locality performs studies to determine 

presence prior to acquisition of R/W 
 - Phase I and Phase II 
 
 - Any issues inform VDOT so FHWA can be 

consulted 
 
Asbestos and lead are major issues with 

buildings and bridges 
 
Provides VDOT with Hazardous Materials 

Due Diligence form (EQ-121) 
 
 



Project Scope Changes 

 
Locality prepares any additional NEPA 
documentation required by scope / 
footprint changes 
 
VDOT coordinates NEPA changes with 
FHWA 
 
Locality implements SERP / NEPA 
environmental commitments in PE, R/W, 
and Construction phases 
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Project Certifications 
VDOT verifies environmental compliance with R/W Re-
evaluation, Environmental Certification Checklist, and 
PS&E Re-evaluation forms before advertisement 
authorization 
 
Reports, forms,  
correspondence from  
Locality to VDOT allows  
completion 
 
VDOT conducts  
Environmental  
Quality Assurance reviews  
Once a year on localities 

57 



NEPA Document Commitments 
•NEPA is a process which results in a federal approval which are often 
contingent upon completing environmental commitments and providing 
compensation.  The following are examples of typical environmental 
document  commitments and compensation: 
 

•Paper commitments  
•Commitments not incorporated into the final construction project 

•Surveys 
•Resource avoidance  
•Design minimization measures 
•Recordation of Cultural Resources prior to demolition 
•Coordination with a Regulatory Agency 
•Land preservation/conservation 
 

•Construction Commitments 
•Commitments incorporated into the final construction project 

•Noise Abatement 
•Specified treatments of historic properties 
•Wetland Compensation Sites 
•Historic Markers 
•Pedestrian access/trails 
•Wildlife passage 
•Late Discovery for cultural resources 
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NEPA Document Commitments 

 Failure to implement commitments 
jeopardizes funding 
 
Permit violations have fines / jail 
time 
 
VDOT conducts environmental 
monitoring during construction 
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“Locally Administered Projects (LAP) Manual” 
 

• Environmental requirements 
for federally funded projects 
in Chapter 15 
 
• Additional guidance from  
District Environmental 
Manager 

 

VDOT Guidance & Requirements 
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VDOT Guidance & Requirements 

VDOT Project Coordinator best source of 
information 

 
District Environmental 
 Managers & staff 
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Information & forms available on VDOT Web site 
 

VDOT Guidance & Requirements 
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My information: 
    
A.C. (Chip) Ray  
Environmental Program Planner  
Virginia Department of Transportation  
1401 East Broad Street  
Richmond, VA  23219  
804/371-2605 (office)  
804/814-0603 (cell)  
alfred.ray@vdot.virginia.gov  
 
 

VDOT Guidance & Requirements 

63 



RIGHT OF WAY REQUIREMENTS 
Thursday, September 26, 2013 
Les Griggs 
State Right of Way Manager for Special Projects 
VDOT Right of Way Division 
 
 



How to Make Your Right of Way 
Acquisitions Successful 
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• Follow the Uniform Relocation Assistance 
and Real Property Acquisition Policies Act 
of 1970 and subsequent amendments (42 
USC Section 4601, et seq.) 
 

• Follow the Code of Virginia 
 

• Follow the Right of Way Manual 
 



Uniform Act 
FEDERAL LAW 

 

Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 
1970, (as amended)  

 
Public Law 91-646 
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Uniform Act 

 
Protects Rights of Property Owners  
 
Protects Rights of Displaced Persons 
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Uniform Act 
Objectives: 
 
Uniform, fair and equitable 

treatment of persons whose real 
property is acquired or who are 
displaced in connection with 
Federally funded projects. 
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Uniform Act 
Applies: 
 
To all Federally funded 

projects 
When Federal dollars are 

utilized in any phase of a 
project 
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The “Almost Golden” Rule: 
 
“If it ain’t documented, it 
didn’t happen!” 
 



How to Make Your Right of Way 
Acquisitions Successful 
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• Follow the Uniform Relocation Assistance 
and Real Property Acquisition Policies Act 
of 1970 and subsequent amendments (42 
USC Section 4601, et seq.) 
 

• Follow the Code of Virginia 
 

• Follow the Right of Way Manual 
 



How to Make Your Right of Way 
Acquisitions Successful 

• Coordinate closely with the VDOT Project 
Manager 
 

• Involve VDOT in making right of way 
decisions 
 

• Do not deviate from VDOT Policy without 
written permission 
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How to Make Your Right of Way 
Acquisitions Successful 

• Do not begin to make offers to property 
owners until after you have received 
Notice to Proceed 

 
• Be extremely careful not to acquire 

contaminated properties 
 

• Be sure to make a bona-fide offer to the 
landowner based on the appraised value  
 

• Conduct a proper negotiation 
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How to Make Your Right of Way 
Acquisitions Successful 

It is important to remember… 
 
• Follow all applicable laws in performing 

relocations (Uniform Act means to treat everyone 
uniformly) 
 

• Have VDOT ROW initially review 2-3 draft offer 
packages prior to negotiations to ensure you are 
the right track 

 
• Quality Assurance Reviews by VDOT don’t have 

to wait until the end of the project 
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 Any Questions?? 
 

 Les Griggs 
 State Right of Way Manager for 
 Special Projects 
 
 (804) 731-7255 
 Les.Griggs@VDOT.Virginia.gov  

mailto:Les.Griggs@VDOT.Virginia.gov�
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