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This FIFTH AMENDMENT TO THE ASSIGNMENT AND ASSUMPTION
AGREEMENT (this “Amendment”) is made and entered into as of July 6, 2016, by and
between the Virginia Department of Transportation (the “Department”), an agency of the
Commonwealth of Virginia (the “Commonwealth”), Alpha Natural Resources, LLC
(“Alpha”), and Bizzack Construction, LLC (“Bizzack”), with reference to the following
facts:

RECITALS

WHEREAS, pursuant to the Public-Private Transportation Act of 1995 (the
“PPTA”), §§ 56-556 et seq., of the Code of Virginia (1950), as amended (the “Code”),
the Department and Kellogg, Brown and Root (“KBR”) executed (i) a Comprehensive
Agreement (the “Comprehensive Agreement”) dated January 11, 2002, concerning the
design, construction and maintenance of a controlled access highway called the
Coalfields Expressway (the “CFX Project”) and (ii) a Design-Build Contract (the
“Design-Build Contract”) dated January 11, 2002, concerning the CFX Project
(collectively, the “Principal Contract Documents”);

WHEREAS, on January 11, 2006, the Department, Alpha, Pioneer Group, Inc.
(“Pioneer”) and KBR entered into an Assignment and Assumption Agreement (the
“Assignment Agreement”) pursuant to which KBR assigned all of its rights and
obligations under each of the Comprehensive Agreement and the Design-Build Contract
to Alpha and Pioneer, and Alpha and Pioneer assumed all of KBR’s rights and
obligations under the Comprehensive Agreement and the Design-Build Contract, subject
to certain obligations and conditions as set forth therein and which provided further, that
all of Alpha’s and Pioneer’s obligations under the Comprehensive Agreement and the
Design-Build Contract would be suspended in order to allow good faith negotiations
between the Department, Alpha, and Pioneer for the purpose of modifying the
Comprehensive Agreement and the Design-Build Contract to reflect the potential use of
the value of Alpha’s and Pioneer’s coal reserves and expertise in mining and large-scale
earth moving operations to reduce estimated CFX Project development costs;

WHEREAS, upon engaging in initial good faith negotiations for the purpose of
modifying the Comprehensive Agreement and Design-Build Contract, the Department,
Alpha, and Pioneer concluded that insufficient information was available to determine
whether such an alternative approach to the development of the CFX Project was
feasible;

WHEREAS, on January 11, 2007, the Department, Alpha, and Pioneer entered
into a First Amendment to the Assignment and Assumption Agreement (the “First
Amendment to Assignment”), which provided, among other things, for the development
of a limited feasibility study to determine whether the use of Alpha’s and Pioneer’s
resources would result in a cost-effective approach to the development of the CFX
Project;
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WHEREAS, pursuant to the First Amendment to Assignment, Alpha and Pioneer
each completed and submitted to the Department a limited feasibility study (individually
a “Study” and together the “Studies”), which includes alternative horizontal and vertical
alignments that generally traverse coal reserve areas controlled by Alpha and Pioneer or
their respective affiliates, estimates of the quantity of and costs to excavate earthen
material along the alignments to develop a rough-grade roadbed (defined as the surface
elevation of the rough-grade roadbed prior to the placement of subgrade material), and
conceptual plans for using a portion of the value of marketable coal reserves recovered
during the development of the rough-grade roadbed as an offset to CFX Project
development costs;

WHEREAS, on September 10, 2008, the Department, Alpha, and Pioneer entered
into a Second Amendment to the Assignment and Assumption Agreement (the “Second
Amendment to Assignment”), for the development by Alpha of a section of the CFX
Project (the “Hawks Nest Section”) to a rough-grade roadbed because the opportunity for
cost savings were likely to expire before the Department, Alpha, and Pioneer were able
to complete negotiation of modifications to the Comprehensive Agreement, including the
Design-Build Contract and certain other project agreements assigned to and assumed by
Alpha and Pioneer;

WHEREAS, effective as of April 10, 2009, Pioneer changed its name from
Pioneer Group, Inc. to Rapoca Energy Company (“Rapoca”);

WHEREAS, on December 5, 2011, the Department, Alpha, and Rapoca entered
into a Third Amendment to the Assignment and Assumption Agreement (the “Third
Amendment to Assignment”), as amended, for the development by Alpha of the
preliminary engineering and preliminary design analyses and services necessary to allow
the Department to evaluate the practicability of developing two sections of the CFX
Project, the Pound Connector and Doe Branch sections, because the opportunity for such
cost savings were likely to expire before the Department, Alpha, and Rapoca were able to
complete negotiation of modifications to the Principal Contract Documents;

WHEREAS, effective as of July 31, 2013, Rapoca entered into a purchase and
sale agreement, pursuant to which Bizzack, Inc., the controlling member of Bizzack,
acquired 100 percent of the stock of Rapoca and Rapoca assigned all of its rights,
obligations, and privileges under the Principal Contract Documents to Bizzack, which
assignment, in accordance with the Comprehensive Agreement, was approved by the
Department;

WHEREAS, on May 16, 2014, the Department, Alpha, and Bizzack executed
that certain First Addendum to First Amendment to Assignment and Assumption
Agreement (the “First Addendum to First Amendment”) pursuant to which (i) Bizzack
assigned to Alpha all of Bizzack’s right to the proposed interchange to connect the CFX
Project with Phase II of the U.S. Route 460 Connector project and (ii) Alpha assigned to
Bizzack all of Alpha’s rights to a portion of the Hawks Nest Section (the “Alpha
Portion”), to all of which the Department approved and consented;
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WHEREAS, on May 16, 2014, the Department, Alpha, and Bizzack entered into
a Fourth Amendment to the Assignment and Assumption Agreement (the “Fourth
Amendment to Assignment”) for the development by Bizzack of the preliminary
engineering and preliminary design analyses and services necessary to allow the
Department to evaluate the practicability of the Poplar Creek section of the CFX
Project’s alternative alignment as detailed in Pioneer’s Study and expanded by the
inclusion of the Alpha Portion (collectively, the “Poplar Creek Section”);

WHEREAS, on October 21, 2014, the Department, Alpha, and Bizzack entered
into a letter agreement to extend the date for the completion of negotiations for
modifications to the Comprehensive Agreement specified in the First Amendment to
Assignment (as previously extended by letter agreements) from January 30, 2015, to
January 30, 2017 (collectively, the “Letter Agreements”);

WHEREAS, on October 23, 2015, the Department, Alpha, and Bizzack executed
that certain First Addendum to Second Amendment to Assignment and Assumption
Agreement (the “First Addendum to Second Amendment”) pursuant to which the
Department, Alpha and Bizzack extended the Final Delivery Date (as defined in the
Second Amendment);

WHEREAS, the Department wishes to develop the Poplar Creek Section to a
finished grade roadbed; and

WHEREAS, consistent with the Principal Contract Documents, as modified and
amended, the Poplar Creek Section is to be developed by Bizzack, not Alpha.

NOW, THEREFORE, in consideration of the covenants contained herein and for
other good and valuable consideration, the receipt and adequacy of which are hereby
acknowledged, the Department, Alpha, and Bizzack agree as follows:

1. Purpose of this Amendment. The purpose of this Amendment is to
provide for the design and construction by Bizzack of the Poplar Creek Section in phases.
The design and construction of the first phase of the Poplar Creek Section is referred to
herein as “Phase A”.

2. Scope of Work and Bizzack Obligations.

(a) Pursuant to the terms and conditions of a design-build contract for Phase
A of the Poplar Creek Section (“Poplar Creek Section Design-Build Contract Phase A”),
executed between the Department and Bizzack concurrently with this Amendment and
which is attached to this Amendment, Bizzack agrees to design and construct Phase A of
the Poplar Creek Section. The Department and Bizzack intend to enter into subsequent
design-build contract(s) (“Subsequent Design-Build Contracts”) to design and construct
the remainder of the Poplar Creek Section, in substantially the same form as the Poplar
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Creek Section Design-Build Contract Phase A, with such changes as are appropriate to
reflect the differences in the work to be performed.

(b) Bizzack shall have the sole right and obligation to design and construct the
Poplar Creek Section pursuant to the Poplar Creek Section Design-Build Contract Phase
A and any Subsequent Design-Build Contracts to be entered between the Department and
Bizzack.

(c) The sole purpose of Alpha joining in and executing this Amendment shall
be to acknowledge the terms and conditions of this Amendment, but it is understood and
agreed to by the parties that nothing in this Amendment, the Poplar Creek Section
Design-Build Contract Phase A or any Subsequent Design-Build Contracts between the
Department and Bizzack shall either (i) create any rights and obligations for, or impose
any liabilities upon, Alpha with respect to the Poplar Creek Section or otherwise, or (ii)
alter, affect or modify Alpha’s rights under the Principal Contract Documents, as such
documents may have been amended.

3. Effect on Alpha Bankruptcy Proceedings.

(a) Each party to this Amendment acknowledges and agrees that, as of the
date of this Amendment, Alpha has filed a voluntary petition for relief under chapter 11
of title 11 of the United States Code (the “Bankruptcy Code”) and such case remains
pending in the United States Bankruptcy Court for the Eastern District of Virginia
(“Bankruptcy Court”) (being jointly administered under Case No. 15-33896 (KRH)).
Alpha continues to operate its business and manage its property as a debtor-in-possession
pursuant to Bankruptcy Code §§ 1107(a) and 1108. The parties further acknowledge and
agree that their entry into this Amendment shall not constitute, and shall not be deemed
or construed as, an express or implied assumption or rejection by Alpha of any executory
contract or unexpired lease between or among the parties, including, without limitation,
the Comprehensive Agreement, the Design-Build Contract, the Assignment Agreement,
the First Amendment to Assignment, the Second Amendment to Assignment, the Third
Amendment to Assignment, the First Addendum to First Amendment, the Fourth
Amendment to Assignment, the Letter Agreements, and the First Addendum to Second
Amendment (collectively, the “CFX Project Agreements”), pursuant to § 365 of the
Bankruptcy Code.

(b) Section 7 of this Amendment (relating to governing law and venue) shall
remain in full force and effect, except that the Bankruptcy Court shall be the exclusive
jurisdiction and venue for any legal action involving Alpha arising in connection with the
terms of this Amendment that falls within the Bankruptcy Court’s jurisdiction over
Alpha.

(c) This Amendment, anything contained in this Amendment, or any of the
parties hereto executing and/or entering into this Amendment, shall not impact or affect
in any manner any determination of whether this Amendment, or any agreement,
instrument or document in any way related to this Amendment, including, without
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limitation the CFX Project Agreements, or any amendment, agreement, instrument or
document in any way related to the CFX Project Agreements, is an executory or non-
executory contract for purposes of § 365 of the Bankruptcy Code or otherwise, and the
parties to this Amendment specifically reserve all their rights with respect to any such
determination.

(d) Notwithstanding: (i) any rejection of this Amendment, any, or all, of the
CFX Project Agreements and/or any other amendment, agreement, instrument or
document, now in effect or hereafter executed, in any way related to the CFX Project
Agreements (collectively, the “Documents”) by Alpha pursuant to § 365 of the
Bankruptcy Code or otherwise; (ii) any breach of any or all of the Documents by Alpha;
(iii) any default by Alpha under any or all of the Documents; (iv) any termination and/or
expiration of any or all of the Documents with respect to Alpha; and/or (v) any
determination that any or all of the Documents are void or unenforceable against Alpha,
the Documents, the Poplar Creek Section Design-Build Contract Phase A and any
Subsequent Design-Build Contracts shall remain in full force and effect with respect to
Bizzack as if none of the foregoing events had occurred.

4. Notification Procedures.

All notifications, requests, approvals, consents, and determinations referenced in
this Amendment shall be in writing, shall be sent to the individuals designated pursuant
to this Section 4, by personal delivery, first class U.S. mail (postage prepaid), nationally
recognized overnight courier service, facsimile transmission to such individual (with
confirmation of delivery), or email, at the street address, facsimile number, or email
address provided for that individual below, and shall be deemed given or delivered when
received by the recipient.

Bizzack:

Gary Taylor
Bizzack Construction, LLC
3009 Atkinson Avenue, Suite 200
Lexington, KY 40509
Facsimile: (859) 299-0480
Email: gtaylor@bizzackconstruction.com

With copies to:

Lester Wimpy
Bizzack Construction, LLC
3009 Atkinson Avenue, Suite 200
Lexington, KY 40509
Facsimile: (859) 299-0480
Email: lwimpy@bizzackconstruction.com
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Gary Weitkamp
Reed Weitkamp Schell & Vice PLLC
500 West Jefferson Street, Suite 2400
Louisville, KY 40202
Facsimile: (502) 562-2200
Email: gweitkamp@rwsvlaw.com

Alpha:

Mark M. Manno
Alpha Natural Resources, LLC
One Alpha Place
P.O. Box 16429
Bristol, VA 24202
Email: mmanno@alphanr.com

With a copy to:

Jackie W. Ball
Project Manager
c/o Paramont Coal Company, Virginia, LLC
5703 Crutchfield Drive
Norton, VA 24273
Email: jaball@alphanr.com

The Department:

Chief Engineer
Virginia Department of Transportation
1401 E. Broad Street
Richmond, VA 23218
Facsimile: (804) 786-9136
Email: garrett.moore@vdot.virginia.gov

With copies to:

Bristol District Engineer
Virginia Department of Transportation
870 Bonham Road
Bristol, VA 24203
Email: randy.hamilton@vdot.virginia.gov
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CFX Program Manager
Virginia Department of Transportation
414 East Main Street
Lebanon, VA 24266
Email: mandy.cox@vdot.virginia.gov

Office of the Attorney General
Attention: Chief, Transportation Section
Until May 20, 2016:
900 East Main Street
On and after May 20, 2016:
202 North Ninth Street

Richmond, VA 23219
Email: jrallen@oag.state.va.us

5. Designation of Representatives.

(a) Each of the parties to this Amendment designate the individuals
identified below as that party’s representative, who shall be authorized to make decisions
on behalf of, and to bind that party, on matters relating to this Amendment, including the
amendment, waiver, or modification of any of the terms of this Amendment. A party
may designate additional or alternative representatives and/or notice recipients, by
delivery of prior notice to the other parties.

Bizzack:

Gary Taylor
Bizzack Construction, LLC
3009 Atkinson Avenue, Suite 200
Lexington, KY 40509
Facsimile: (859) 299-0481
Email: gtaylor@bizzackconstruction.com

Alpha:

Mark M. Manno
Alpha Natural Resources, LLC
One Alpha Place
P.O. Box 16429
Bristol, VA 24202
Email: mmanno@alphanr.com
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The Department:

Chief Engineer
Virginia Department of Transportation
1401 E. Broad Street
Richmond, VA 23218
Facsimile: (804) 786-9136
Email: garrett.moore@vdot.virginia.gov

CFX Program Manager
Virginia Department of Transportation
414 East Main Street
Lebanon, VA 24266
Email: mandy.cox@vdot.virginia.gov

6. Assignment.

(a) The Department may transfer and assign its interests in this
Amendment and any other CFX Project Agreements to any other public agency or public
entity as permitted by law, provided, however, that the successor or assignee has assumed
all of the Department’s obligations, duties and liabilities under this Amendment and the
CFX Project Agreements then in effect and provided Alpha and Bizzack with reasonable
assurances of legal and financial authority to honor and perform same.

(b) Bizzack shall not assign its rights or obligations under this
Amendment, without the prior written consent of the Department. In exercising its right
to consent or to withhold its consent to an assignment, the Department may consider,
among other things, (i) the absence of reasonable assurances of the legal authority of the
assignor or proposed assignee to effect such assignment or the legal authority and/or
financial capacity of the proposed assignee to perform the assignor’s obligations; and (ii)
the availability of guaranties and other security offered by the proposed assignor to
ensure performance of the proposed assignee.

(c) If any party changes its name, such party agrees to promptly
furnish each of the other parties with written notice of change of name and appropriate
supporting documentation.

(d) Subject to this Section, this Amendment shall be binding upon and
inure to the benefit of the parties hereto and their successors and permitted assigns.

7. Governing Law and Venue. Subject to the terms of Section 3(b) hereof,
this Amendment shall be governed by and construed in accordance with the laws of the
Commonwealth of Virginia, and venue for any legal action arising out of or relating to
this Amendment shall lie in the Circuit Court of the City of Richmond, Virginia.
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8. No Third Party Beneficiaries. Nothing contained in this Amendment is
intended to or shall be construed to create or confer any rights, benefits or remedies upon,
or create any obligations of the parties toward any person or entity not a party to this
Amendment.

9. Counterparts. This Amendment may be executed in two or more
counterparts, each of which shall be deemed an original, but all of which together shall
constitute one and the same instrument.

10. Entire Agreement. This Amendment constitutes the entire and exclusive
agreement between the parties relating to the specific matters covered herein. All prior or
contemporaneous verbal or written agreements, understandings, representations and/or
practices relative to the specified matters covered herein, excluding the CFX Project
Agreements, are hereby superseded, revoked and rendered ineffective for any purpose.
This Amendment may be altered, amended or revoked only by an instrument in writing
signed by each party hereto, or its permitted successor or assignee. No verbal agreement
or implied covenant shall be held to vary the terms hereof, any statute, or law to the
contrary notwithstanding.

[Signatures appear on next page]
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PART 1 

RECITALS 

WHEREAS, Department desires to develop the “Poplar Creek Section Phase A” (the 

“Relevant Section”) of the alignment of the “U.S. Route 121 Project” (formerly known as the 

“Coalfields Expressway”) (the “Proposed Project”); 

WHEREAS, Department, Bizzack Construction, LLC (“Bizzack”) and Alpha Natural 

Resources, LLC (“Alpha”) entered into that certain Fifth Amendment to Assignment and 

Assumption Agreement, dated as of July 6, 2016, (the “Fifth Amendment”) to enable Bizzack 

to develop the Relevant Section and to provide for the development, design, procurement, 

construction and performance of related services for the Relevant Section (the “Project”) so as 

to deliver a Paved Road upon the terms and subject to the conditions set forth in the Agreement 

and the other Contract Documents; and 

WHEREAS, Bizzack, as “Design-Builder,” desires to provide such services with respect 

to the Project; 

NOW, THEREFORE, in consideration of the foregoing premises and the mutual 

covenants, obligations and agreements contained herein, and other good and valuable 

consideration, the receipt and sufficiency of which are hereby acknowledged, each of 

Department and Design-Builder covenant and agree as set forth in the Agreement and the other 

Contract Documents. 

Project Description 

The Project is the proposed U.S. Route 121 and U.S. Route 460 Poplar Creek Phase A 

project between approximate station 227+00 and approximate station 379+00 in Southwest 

Virginia.  The Project will be prepared to pave the Road from approximate station 227+00 to a 

point 250 feet up station of the intersection of the mainline centerline and the connection with the 

Route 604 centerline, prepared to Rough-Grade from the end of the Paved Road to approximate 

station 365+00, and partially prepared as needed up to station 379+00 to create balanced 

excavation of rough-grade work, all as more specifically depicted on Exhibit A to this Part 1.  

The Project is a limited access (partial control access) facility located in Buchanan County, 

Virginia and totals approximately 2.9 miles, and includes an at-grade connection with Route 604.  

The Project features an alignment as proposed in the “limited feasibility study,” pursuant to the 

First Amendment to Assignment, and developed as an undivided two lane roadway with 

climbing lanes.  The Project, when completed, will be designated as U.S. Route 460, which is a 

part of the Appalachian Regional Commission’s Appalachian Development Highway System.  

Exhibit 



Part 1 Poplar Creek Project Phase A (part of the Route 121 Project) 

Lump Sum Agreement; Recitals and Project Information Buchanan County, Virginia 

Dated as of July 6, 2016 Project No. 0121-013-793, P102, R201, C501, D601 

  

  Commonwealth of Virginia 

  Virginia Department of Transportation 

  Page 2 of 2 
9757305.v26 

The following exhibit is specifically made a part of, and incorporated by reference into, 

this Part 1, Recitals, Project Description and Exhibit: 

EXHIBIT A -- DEPICTION OF RELEVANT SECTION, 

 POPLAR CREEK PHASE A 

END OF PART 1 

RECITALS, PROJECT DESCRIPTION AND EXHIBIT 



Poplar Creek Project Phase A
Part 1

Recitals and Project Information

Exhibit A

[see attached]
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1.0 DESIGN-BUILDER’S SCOPE OF WORK 

1.1 Scope of Work 

These Technical Requirements describe the Scope of Work to be undertaken by Design-

Builder under the Contract Documents.  Design-Builder shall design and construct a limited 

access (partial control access) Paved Road on the Project ROW for the Relevant Section, “Phase 

A,” beginning at the east end of the Hawks Nest Section at approximate station 227+00 and 

ending at approximately station 379+00, to rough-grade at approximate station 365+00, which 

may be extended as needed to create balanced excavation of rough grade work and ending for 

finish grade paving at a point 250 feet up station of the intersection of the mainline centerline 

and the connection with the Route 604 centerline, to include an at-grade connection with Route 

604 at approximate station 345+00, cul-de-sacs at Route 614, and modifications to Route 615 

and Stable Drive, as required to connect with Route 604, all as more specifically set forth herein 

and in the other Contract Documents.  Design-Builder shall perform, or cause to be performed, 

the following items:  (a) survey services; (b) all design services, including (i) Roadway, and 

Structure design, (ii) design of approaches and tie-ins, (iii) design of drainage and stormwater 

management facilities and (iv) erosion and sediment control (v) roadside development, (vi) 

design of incidental items (including curb, guardrail, barriers, underdrains, fencing (rockfall and 

limited access/right of way); (vii) pavement design, and (viii) traffic control device design; (c) 

obtaining and maintaining Governmental Approvals as identified in these Technical 

Requirements and in Section 2.6 of the General Conditions; (d) geotechnical engineering, boring 

and reporting; (e) traffic maintenance and management; (f) all construction services, including (i) 

construction of the Paved Road and (ii)  construction of connections; (g) all Utility relocations 

and all Associated Facilities relocations, acquisitions or other accommodations; (h) construction 

of drainage and stormwater management facilities; (i) construction of erosion and sediment 

control; (j) construction of all other structures required; (k) pavement; (l) traffic control devices 

(m) quality assurance and quality control of all of the Work; (n) participation in stakeholder 

coordination and public outreach by Department; (o) other Project development activities, if 

applicable, as more fully set forth in these Technical Requirements; (p) obtaining and 

maintaining all Government Financed Exemptions and, if elected, modifications to existing 

Mining Permits according to Section 9.6 of the General Conditions, if applicable; (q) ROW 

Acquisition Services; (r) overall project management (including specifically design management 

and construction management services); (s) hydrologic and hydraulic services; (t) procurement 

and installation of all final right-of-way monumentation prescribed hereunder; (s) roadside 

development; (u) achievement of vegetative success;  (v) all other procurements, services and 

work necessary to design, construct and deliver the Paved Road, and specified improvements at 

connections; and (w)  design and construct any retaining walls required for the Project in 

accordance with these Technical Requirements, all as are more fully set forth in the Contract 

Documents (collectively, the “Scope of Work”).  The location of any activities in the 

performance of the Work on the Site shall be referred to hereunder as the “Project Activities”. 

For purposes of clarity, the term “Project Activities” includes both the area measured 

geographically (i.e., the span, width or “footprint” of activities being undertaken) and with 
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respect to such activities’ height and depth.  Notwithstanding the foregoing, the “Project 

Activities” shall not be deemed to reach the depth of the actual geotechnical borings themselves. 

1.2 Design Services 

Design-Builder shall provide design services that include all engineering and technical 

tasks required for the development of the Paved Road.  Design services shall include: surveying, 

designing Embankments, Cut Slopes, rockfall protection fence, slope stability, roadside 

development, Roadways, Structures, Project drainage and stormwater management facilities, 

erosion and sediment control, pavement, incidental items (including curb, guardrail, barriers, 

underdrains, fencing (rockfall and limited access/right of way), designing temporary and 

permanent traffic control devices and preparation and delivery of the Transportation 

Management Plan (“TMP”), and all other services and work necessary to design, construct and 

deliver the Rough-Grade Roadbed, Paved Road and connections. Deliverables, if any, developed 

by or for Design-Builder for the Project, may be used in providing the design services; provided, 

however, that Department does not warrant such deliverables to be correct, either expressly or by 

implication. Prior to use, Design-Builder shall make its own interpretation of such deliverables 

and satisfy itself with the sufficiency of such deliverables for the purposes of the Work.  All 

design professional services related to the Project shall be supervised and sealed by professionals 

properly licensed in the State.  Other data collection and technical studies associated with the 

Work include: geotechnical investigation, rockfall analysis, borings and analysis, and Materials 

analysis.  Design-Builder shall perform all quality assurance and quality control activities with 

respect to all design services.   

1.3 Right of Way Acquisition Services, Gas and/or Oil Wells and/or Associated 

Facilities, and Utilities 

All surface and subsurface parcels within the proposed Project ROW shall be identified 

by Design-Builder as either “Owned” or “Adverse” properties.  As of the Date of Notice to 

Proceed for Construction, Design-Builder has donated, or caused to be donated, all Owned 

surface and subsurface parcels to the State in the form of Exhibit 5.1.1.8(a) to the Agreement. 

Design-Builder shall acquire Adverse properties acting as an agent for Department, as more fully 

set forth in the ROW Manual and, in each case, only to the extent of the delegation set forth 

therein and in accordance with applicable Legal Requirements.  Neither Department nor the State 

shall be, or be deemed to be, accountable for any ultra vires actions by Design-Builder under this 

delegation of agency.  Design-Builder shall perform, as part of the Work, all services necessary 

for surface and subsurface property rights acquisition, including of Associated Facilities, as more 

fully set forth in Sections 2.12 and 2.13 (regarding real property rights acquisitions and gas 

and/or oil well-related relocation and/or acquisition, respectively).  Design-Builder shall 

perform, as part of the Work, all services necessary for surface and subsurface Project ROW 

acquisition of Adverse properties and for Utility relocations, adjustments and coordination 

(excluding any temporary or permanent adjustment or “betterments” of Utilities for Design-

Builder’s or Utility’s benefit), which services shall include all work necessary to acquire the 

Project ROW and to perform the relocations, adjustments and coordination of Utilities as 

required to construct the Project.  All Project ROW Acquisition Costs for Adverse surface and 
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subsurface parcels or permanent easements are outside of the Contract Price and will be paid by 

Department.  All costs for (A) temporary easements, licenses or other real property rights used or 

needed for laydown, staging or storage or (B) temporary or permanent adjustments for 

“betterments” of Utilities for Design-Builder’s or Utility’s benefit, if any, are, in each case, 

outside of the Contract Price and will be paid by Design-Builder or by the subject Utility.   

Design-Builder shall, in accordance with the Contract Documents and acting as an agent 

for the State, perform all ROW Acquisition Services so as to acquire for the State, or otherwise 

extinguish, the Comprehensive Real Property Rights such that there exist no easements, 

encumbrances or other rights restrictive of the State’s (i) fee simple title to the surface of the 

entire Project ROW (ii) fee simple title to the subsurface rights obtained pursuant to Sections 

2.12 and 2.13 of these Technical Requirements and (iii) use and enjoyment, in Department’s 

reasonable discretion, of the Project as a completed Roadway.  The subsurface rights obtained 

pursuant to Sections 2.12 and 2.13 of these Technical Requirements are at and within the 

boundaries depicted in Attachment 2.12.  Collectively, clauses (i) and (ii) comprise the 

Comprehensive Real Property Rights, as more fully defined in Section 2.12.  Design-Builder 

shall, at the request of Department and at Design-Builder’s sole cost and expense, execute all 

papers and perform all other acts that may be necessary (if any) to evince compliance with 

Design-Builder obligation set forth in the preceding sentence, including providing certified 

copies of recorded real property documents.   

1.4 Construction Services and Development Activities 

Design-Builder shall perform, as part of the Work, all construction services and 

development activities for the Project, which shall include:  mobilization, earthwork, excavation, 

blasting, pre-splitting and Material placement necessary to achieve Paved Road slope stability 

and stabilization of Underground Mine Works, clearing and grubbing within the Site and seeding 

and mulching of disturbed areas, and Structures.  Design-Builder’s construction services shall 

also include construction of temporary detours, earthwork, Roadway drainage, installation of 

drainage and stormwater management facilities, installation of maintenance of traffic and other 

traffic control devices, erosion and sediment control and construction engineering inspection, 

construction quality assurance and quality control services. 

1.5 Services at Connection with Routes 604 and 615, Stable Drive; Route 614 

Design-Builder shall provide design and construction services to provide a connection 

from the Project to Route 604 and required modifications to Route 615 and Stable Drive as 

needed.  Design-Builder shall coordinate the Work with the Separate Contractor performing 

work on the Hawks Nest Section when connecting to east end of Hawks Nest Section at 

approximate station 1645+50, which is referred to herein as Route 121/460 Station 227+00.  As 

part of the Work, Design-Builder shall provide a connection from Route 121/460 to Route 604 

and connections between Route 615 and Stable Drive to a relocated Route 604 and traffic 

impacts shall be coordinated and communicated to the public and relevant stakeholders in 

accordance with Section 2.11.  Cul-de-sacs will be designed and constructed at Route 614 on 

both sides of Route 121/460.  In addition to Design-Builder’s indemnification obligations under 
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Article 7 of the General Conditions, any damage caused by Design-Builder to existing roads in 

connection with the Work shall be repaired by Design-Builder at no cost to Department. 

1.6 Governmental Approvals Generally; Environmental and Related Services, 

Compliance 

1.6.1 Generally 

Design-Builder shall comply with all applicable federal and State environmental Legal 

Requirements and Governmental Approvals.  If, at any time, Design-Builder is determined by a 

federal or State Governmental Authority (including, in this instance, Department, acting in its 

capacity as a Governmental Authority) with responsibility for Legal Requirements and 

Governmental Approvals not to be in full compliance with all such applicable Legal 

Requirements and Governmental Approvals, Department may suspend the Work, in whole or in 

part, until such time as the non-compliance has been cured.  Promptly upon the earlier of (a) 

notification of non-compliance by such Governmental Authority (including, in this instance, 

Department, acting in its capacity as a Governmental Authority) with responsibility for Legal 

Requirements and Governmental Approvals and (b) knowledge of Design-Builder, Design-

Builder shall cure any non-compliance during construction of the Project. 

Design-Builder shall cause all Subcontractors (and cause all Subcontractors to cause all 

Sub-subcontractors) to comply with all applicable Legal Requirements, Governmental Approvals 

and conditions for Governmental Approvals and other requirements and specifications set forth 

in these Technical Requirements.  Statements of Design-Builder’s obligation to comply 

hereunder shall be construed to embrace this separate obligation in respect of its Subcontractors 

(and its Subcontractors in respect of each of their Sub-subcontractors). 

Design-Builder shall obtain (except those that Department is obligated to obtain) and 

maintain all Governmental Approvals (including all environmental clearances, permits, and 

approvals) required to accomplish the work as noted in Section 2.6 of the General Conditions.  

Design-Builder shall deliver to Department copies of all associated Governmental Approvals and 

all related submittals and/or revisions promptly after having been attained.  With respect to each 

Governmental Approval not provided by Department (as noted in Section 2.6 of the General 

Conditions), Design-Builder shall be the “permittee.”  Design-Builder shall perform all design 

and fieldwork necessary to support the acquisition of all such Governmental Approvals 

independently and directly from applicable Governmental Authorities.  Design-Builder shall 

assume all obligations and costs incurred by complying with the terms and conditions of all such 

Governmental Approvals.  The Contract Price and Baseline Schedule each include costs and time 

of tasks associated with obtaining any Governmental Approvals (including all environmental 

Governmental Approvals that may include compensatory mitigation obligations).  

As between Design-Builder and Department, Design-Builder shall be responsible for 

paying all fines  associated with environmental Governmental Approvals or Legal Requirements 

(including fines associated with violations and/or any environmental restoration activities 

required to remediate violations) without any increase to the Contract Price or extension of any 
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Contract Time(s); provided, however, that if any such fines result from an Excusable Delay or 

the actions of Department or its Separate Contractors, then Design-Builder may submit a request 

for a Change Order under Section 8.2.1 of the General Conditions.  

Design-Builder shall comply with all pre-construction and construction-related 

environmental commitments and related Governmental Approval conditions, as well as post-

construction monitoring, if required by issuing or responsible Governmental Authorities.  The 

parties acknowledge that the Work includes, for the Contract Price, compensation to Design-

Builder for the activities of (a) the purchase of real property rights outside of the Project ROW 

required for mitigation Work, (b) acquiring real property rights outside of the Project ROW for 

mitigation purposes, if applicable, (c) the direct constructing of any compensation sites, (d) 

performing other mitigation work required pursuant to applicable Governmental Approvals, (e) 

performing any post-construction maintenance and monitoring (f) providing bonds for 

construction of mitigation sites and (g) if the U.S. Army Corps of Engineers requires Department 

to be the long-term steward of any applicable mitigation site, then permanent access to such 

mitigation site(s) (collectively, “Mitigation Work”), in each case up to and including the date of 

Final Completion; provided, however, Mitigation Work under clause (e) shall continue for the 

term, and subject to the conditions, of any applicable Governmental Approval.   

For that portion of the Mitigation Work under clause (e) above, the parties agree (1) to 

execute a Change Order reducing the Contract Price by the amount identified in the U.S. Army 

Corps of Engineers Governmental Approval as the value of 10 year post-construction 

maintenance and monitoring Work and (2) in connection with such Change Order, to execute 

such documents as may be agreed to enable Design-Builder to invoice Department, via separate 

project account within Department’s project accounting structure, for such amount on an annual 

basis thereafter for performance by Design-Builder under such Governmental Approval over 

such 10 year period.  The parties acknowledge that such reductive Change Order is to facilitate 

Department’s project administration and accounting structure and not intended to reduce the 

Contract Price following such 10 year period; provided that Design-Builder performs the 

Mitigation Work under clause (e) of its definition in accordance with such U.S. Army Corps of 

Engineers Governmental Approval. 

Should the condition in clause (g) of the definition of Mitigation Work above occur, then, 

following release of such escrowed funds (only if funds were escrowed), the parties agree to 

execute a Change Order (i) reducing the Contract Price by (A) the value of the balance of the 

funds in escrow with the U.S. Army Corps of Engineers for the long-term steward of all such 

mitigation sites or (B) the amount required for the long-term steward responsibility in the U.S. 

Army Corps of Engineers Governmental Approval if the amount has not been placed in escrow 

and (ii) acknowledging that Design-Builder is released from all long-term steward obligations, 

and the same are assumed by Department. 

Design-Builder, as the party to all Governmental Approvals (including all environmental 

clearances, permits, and approvals), shall comply and otherwise perform all obligations 

associated with all such Governmental Approvals, including performing any post-construction 

monitoring, at Design-Builder’s sole cost and expense, except as otherwise explicitly set forth in 
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the Contract Documents.  As between Department and Design-Builder, Design-Builder shall 

remain the party to all such Governmental Approvals until completion of successful mitigation 

of the Site and fulfillment of all conditions within all such Governmental Approvals. 

Any changes in Scope of Work proposed by Design-Builder and accepted by Department 

that require additional permitting requirements, environmental technical studies or analysis, or 

both, shall be identified as Design-Builder’s obligation(s) and shall be performed by Design-

Builder as part of the Work.  Design-Builder shall obtain and maintain all Governmental 

Approvals and modifications to accommodate the design changes.  Design-Builder shall allow 

environmental compliance inspections by Department and applicable Governmental Authorities 

as may be required by applicable Governmental Approvals and/or to facilitate any interim 

compliance review/assessments. 

1.6.2 NEPA, Environmental Studies Document, FHWA July 20, 2015 

Approval and Related Provisions 

In accordance with requirements of NEPA and in cooperation with FHWA, Department 

completed environmental documents pursuant to 23 C.F.R. pt. 771.130(c) for the Hawks Nest 

Section of U.S. Route 121 within the Section IIIA/Corridor Q and Alternate F1 Modified 

Alignment of U.S. Route 121 within the Section IIIB/Corridor Q Overlap, the latter approved for 

release to the public by FHWA with FHWA approval on July 20, 2015.  The environmental 

documents are as follows: 

• Environmental Section IIIA 

o February 8, 2008, “Written Re-evaluation of the Hawks Nest Section” 

o August 16, 2011, “Re-evaluation of the As-built Hawks Nest Section” 

• Environmental Section IIIB 

o July 13, 2015, “environmental studies” document 

o July 20, 2015, “FHWA Approval Letter” 

The above NEPA environmental documents associated with the area of potential effect 

are provided at Attachment 1.6.2.  Design-Builder shall comply with all Department 

commitments and obligations as part of the Work, as identified in such documents and FHWA 

approvals as well as both the “Document Re-evaluation for Plans, Specifications and Estimates 

Authorization” and the “Environmental Certification/Commitments Checklist,” Attachments 

2.5.5A and 2.5.5B, respectively. 

Further, Design-Builder acknowledges that the NEPA Documents, as of the Agreement 

Date, do not include the alternative described in the “Project Description” section of Part 1.  

Therefore, in accordance with the requirements of NEPA, 23 C.F.R. pt. 636.109(b) and in 

cooperation with FHWA, Department shall coordinate with applicable federal Governmental 
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Authorities in such Governmental Authorities’ determination whether, following any NEPA 

reevaluation under Section 2.5.1 of these Technical Requirements, additional environmental 

documents pursuant to 23 C.F.R. pt. 771.130(c) are required for the Project (the “Additional 

NEPA Documents”).   If Additional NEPA Documents require completion of a Supplemental 

EIS, then the parties shall proceed in accordance with Section 8.16 of the Agreement, subject to 

Section 6.3 of the Agreement. If Additional NEPA Documents are an environmental assessment 

rather than, or in advance of, a Supplemental EIS, then the parties shall engage in negotiations to 

modify the Agreement scope, time, terms, and cost (including the maximum value of the 

Reevaluation Work) to allow the Design-Builder to support the Department's efforts to complete 

such environmental assessment; provided, however, that if such negotiations do not result in an 

executed modification to this Agreement within 60 days of the effective date of the 

determination by the applicable federal Governmental Authorities requiring such environmental 

assessment, then the parties shall proceed in accordance with Section 8.16 of the Agreement, 

subject to Section 6.3 of the Agreement.  If such negotiations result in such executed 

modification, then the parties shall not proceed in accordance with Section 8.16 of the 

Agreement; provided, however, that if following any environmental assessment applicable 

federal Governmental Authorities thereafter require a Supplemental EIS, then the parties shall 

proceed in accordance with Section 8.16 of the Agreement. Notwithstanding anything in the 

Contract Documents to the contrary, Design-Builder is under no obligation to, and shall not, (a) 

proceed with final design activities and physical construction prior to the completion of the 

NEPA reevaluation under Section 2.5.1 of these Technical Provisions or (b) prepare the 

Additional NEPA Documents or (c) have any decision-making responsibility with respect to the 

NEPA process.  Furthermore, and notwithstanding anything in the Contract Documents to the 

contrary, Design-Builder acknowledges that (i) Department makes no commitments to any 

alternative being evaluated in the NEPA reevaluation and that the comparative merits of all 

alternatives that may be presented in the Additional NEPA Documents, including the no-build 

alternative, will be evaluated and fairly considered and (ii) Design-Builder may be requested to 

provide information about the Project and possible mitigation actions, and its work product may 

be considered in the NEPA analysis and included in the NEPA record. 

2.0 PROJECT TECHNICAL INFORMATION & REQUIREMENTS  

2.1 References and Information 

2.1.1 Standards, Standard Specifications and Reference Documents 

The design, Project ROW acquisition and construction Work shall be performed in 

accordance with the applicable federal and State Legal Requirements and the Standards, 

Standard Specifications (and its associated “Special Provisions” and Special Provision “Copied 

Notes”) to include the reference documents listed herein (collectively, the “Standards, 

Standard Specifications and Reference Documents”).  Design-Builder must use the current 

version of the documents as of the Agreement Date.  Design-Builder must meet or exceed all 

minimum Roadway design standards and criteria.  
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This Project is part of the Appalachian Development Highway System and therefore 

AASHTO and Appalachian Regional Commission (“ARC”)-related requirements take 

precedence over the Standards, Standard Specifications and Reference Documents to the extent 

of any discrepancy.  In addition, on Route 121/Route 460, federal statutes and regulations take 

precedence over State or Department requirements or criteria, unless the applicable requirement 

or criterion are less stringent than an applicable State or Department requirement or criterion, in 

which case, the State or Department requirement or criterion takes precedence. 

Regardless as to whether the Project is part of the Appalachian Development Highway 

System, if during the course of the design, Design-Builder determines that a specific standard, 

standard specification or reference document is required but is not listed herein, it is the 

responsibility of Design-Builder to identify the pertinent Standard, Standard Specification or 

Reference Document and submit to Department for review and approval prior to inclusion in the 

Contract Documents, whereupon, if approved, such additional standard, standard specification or 

reference document shall be deemed included among the Standards, Standard Specification or 

Reference Document. 

The Standard Specifications, and its associated “Special Provisions” and Special 

Provision “Copied Notes,” contain pricing- and payment-related provisions under sections titled 

“Measurement and Payment” that shall not be applicable to the Agreement.  Should other 

Standards, Standard Specifications and Reference Documents contain pricing- and payment-

related provisions, such provisions shall likewise not be applicable to the Agreement, unless 

otherwise indicated.  Pricing- and payment-related provisions applicable to the Project are 

included in the Agreement, General Conditions and these Technical Requirements.   

The Standards, Standard Specifications and Reference Documents for the Project are 

listed below in the following order: (a) Standards and Standard Specifications; (b) Reference 

Manuals; (c) a “Special Provisions List,” which includes Special Provisions, Special Provision 

Copied Notes and “Supplemental Specifications” in current version as of the Agreement Date 

and applicable to the Project and Design-Builder’s Scope of Work; and (d) Reference Materials.  

Items (a) and (b) are published documents to be used in Design-Builder’s performance of its 

design, Project ROW acquisition and construction service parts of the Work.  Item (c) documents 

are provided in Attachment 2.1.1c.  Department will provide item (d) documents on the 

Agreement Date. 

(a) Standards and Standard Specifications 

VDOT 2002 Drainage Manual, October 2014 (including current Errata Sheet) (“VDOT 

Drainage Manual”) 

VDOT Hydraulic Design Advisories (all current) 

VDOT CADD Manual (Version 2012, including Revisions June 2015)  

VDOT Manual of the Structure and Bridge Division – Volume V Series 
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VDOT Construction Manual (2005) (including July 2008 revisions) 

VDOT Post Construction Manual (August 2014) 

VDOT Construction Inspection Manual (April 2008) 

VDOT Traffic Engineering Design Manual (September 2014) 

VDOT Traffic Operations and Safety Analysis Manual (TOSAM) – Version 1.0 

(November 2015) 

VDOT Right-of-Way Manual of Instruction (January 2011) (including 2013 revisions) 

http://www.virginiadot.org/business/row-default.asp (the “ROW Manual”) 

VDOT Utilities Manual of Instruction (January 2016) 

VDOT Appraisal Guidelines 

VDOT Land Use Permit Guidance Manual 

VDOT Land Use Permit Regulations (i.e., 24 Va. Admin. Code § 30-151) 

VDOT Policy Manual for Public Participation in Transportation Projects (updated 

November 26, 2012) 

VDOT Instructional & Information Memoranda (“I&IM”), All Divisions 

VDOT Road and Bridge Standards, Vol. 1 and Vol. 2 (2008) including all revisions 

through November 2014 

VDOT Road and Bridge Specifications (2007), (all except Section 100 therein and 

otherwise as set forth in this Section 2.1.1), including all revisions (the “Standard 

Specifications”) 

VDOT Guardrail Installation Training Manual (GRIT) (revised February 2015) 

VDOT Road Design Manual, Vol. I, including all revisions (the “Road Design 

Manual”) 

VDOT Survey Manual (2010 Edition) including 2015 revisions (“Department’s Survey 

Manual”) 

VDOT Manual of Instructions for Material Division, including revisions through 

December 2015 (the “MOI”) 

VDOT Guidelines for 1993 AASHTO Pavement Design, Revised – May 2003  
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VDOT 2011 Virginia Work Area Protection Manual, Revision 1 

VDOT Traffic Engineering Division Numbered Memoranda 

VDOT Mobility Management Division Memoranda 

VDOT Materials Division Approved List 

VDOT’s Minimum Requirements for Quality Assurance & Quality Control on Design 

Build and Public-Private Transportation Act Projects (January 2012) 

VDOT Materials Division Memorandum Number MD299-07 for Materials Acceptance 

(October 4, 2007) 

AASHTO A Policy on Geometric Design of Highways and Streets (2011) 

AASHTO Roadside Design Guide (2011) 

AASHTO Standard Specifications for Structural Supports for Highway Signs, 

Luminaries, and Traffic Signals, 2009 Edition, with 2010 and 2011 interim review 

AASHTO Manual for Assessing Safety Hardware, First Edition, 2009 

AASHTO Guide for Design of Pavement Structures (Rigid Pavement and Flexible 

Pavement) (1993 Edition)  

AASHTO Mechanistic-Empirical Pavement Design Guide: Interim Edition, A Manual of 

Practice NCHRP Report 350 Recommended Procedures for the Safety Performance 

Evaluation of Highway Features 

NCHRP Report 350 Recommended Procedures for the Safety Performance Evaluation of 

Highway Features 

Corps of Engineers EM-1110-2-1906, Laboratory Soils Testing (1986) 

Engineering Properties of Clay Shales, Report 1 by W. Heley and B. N. McIver 

ASTMD 4644-08 – Standard Test Method for Slake Durability of Shales and Similar 

Weak Rocks 

VDOT Asbestos Inspection Procedures (May 14, 2004) 

VDOT Asbestos Project Monitoring and Clearance Air Monitoring Procedures 

(May 14, 2004)  

23 C.F.R. pt. 625 - Design Standards for Highways 
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49 C.F.R. pt. 24 - The Uniform Relocation Assistance and Real Properties Acquisitions 

Act of 1970 

23 C.F.R. pt. 752 (FHWA) Landscaping and Roadside Development 

FHWA’s Standard Highway Signs including Pavement Markings and Standard 

Alphabets, 2004 Edition and 2012 Supplement (for use with the 2009 Manual of Uniform 

Traffic Control Devices for Streets and Highways), or most current edition 

IEEE National Electric Safety Code 

Transportation Research Board Highway Capacity Manual, 2010 Edition 

VDOT’s Project Management Policy PMO-Policy-2011-1, July 1, 2011 

VDOT’s SWM Program Update by Roy Mills, dated February 3, 2012 (including 

revisions to current date) 

Manual of Uniform Traffic Control Devices (MUTCD), 2009 Edition and latest updates 

as of the Agreement Date 

Virginia Supplement to MUTCD (2011) (including 2013 revisions) 

DCR Virginia Stormwater Management Handbook, Vol. 1 and Vol. 2 (First Edition – 

1999) 

DEQ Virginia Erosion and Sediment Control Handbook (Third Edition – 1992) 

DCR Virginia Stormwater Management Program (“VSMP”) Technical Bulletin 1 (see 

http://www.deq.virginia.gov/Portals/0/DEQ/Water/Publications/TechBulletin1.pdf) 

(b) Reference Manuals 

VA Statewide Fire Prevention Code (referenced in Special Provision for Section 107.11 - 

Use of Explosives) 

ISEE Blasters Handbook (Current Edition) 

Virginia Test Methods Manual (December 2013) 

Virginia Calibration Methods (updated January 24, 2014) 

gINT© Manual 

Duncan, J.M. (April 2000) Factors of Safety and Reliability in Geotechnical Engineering, 

Journal of Geotechnical and Geoenvironmental Engineering, ASCE (American Society of 

Civil Engineers), Discussions and Closure (August 2001) 
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State of Virginia Administrative Code:  4 Va. Admin. Code § 25-130 

DMME Legal Requirements and Governmental Approvals (see 

http://www.dmme.virginia.gov/DMME/LawsRegs.shtml and 

http://www.dmme.virginia.gov//DMME/permitting.shtml) 

National Institute of Standards and Technology Handbook No. 44 for Specifications, 

Tolerances and Requirements for Weighing and Measuring Devices (2005) 

The Rental Rate Blue Book for Construction Equipment, by EquipmentWatch 

VDOT Land Use Permit Regulations Guidance Manual, Revised November 8, 2011 

AASHTO’s Highway Safety Manual, 1
st
 Edition, Vol. 1-3, 2010 

American Water Works Associations Standards 

American Welding Society Standards 

FHWA publications HDS-6, HEC-11, HEC-14, HEC-15, hEC-18, HEC-20, HEC-22 and 

HEC-23 

Institute of Electrical and Electronics Engineer (IEEE) Standards 

National Electric Code (“NEC”) 

National Electric Safety Code (NESC) Standards 

National Electrical Manufacturers Association (NEMA) Standards 

Underwriters Laboratories (UL) Standards 

Virginia State Noise Abatement Policy, July 13, 2011 

(c) Special Provisions, Special Provisions Copied Notes and Supplemental Specifications 

(copies of the following are included as Attachment 2.1.1c) 

Environmental: 

S107G01-0309 Storm Water Pollution Prevention Plan (“SWPPP”) General Permit 

for the Discharge of Stormwater from Construction Activities Contractor and 

Subcontractor Certification Statement, February 19, 2009 

Special Provision for Asbestos Removal for Road Construction Demolition Projects, 

March 18, 2009 
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Special Provision for Asbestos Inspections of Structures for Design-Build Projects, 

November 24, 2009 

Special Provision for Vegetative Success Survey Outside Mine Permit Areas, 603, 

June 25, 2013(Revised February 8, 2016) 

S107J31-1215 Special Provision for VPDES Construction Activities, October 26, 

2015 

Special provision for SWPPP General Information Sheets, September 3, 2014 

SPCN c107j11-0815 VPDES Construction Permits, June 10, 2015 

Geotechnical/Materials: 

Special Provision Rockfall Barrier Fence, January 4, 2016.  

S302B00-1212 Restoring Existing Pavement, January 14, 2008c 

Special Provision for Controlled Blasting, April 14, 2008 

Special Provision for Design-Build Tracking (“DBT”) Numbers, June 4, 2015 

Special Provision for Hydraulic Cement, January 28, 2008 

Special Provision for Hydraulic Cement Concrete Admixtures, January 28, 2008 

SS21706-0214 Hydraulic Cement Concrete, July 29, 2013 

SS40404-0714 Hydraulic Cement Concrete Operations, February 19, 2014 

Supplemental Section 211 – Asphalt Concrete, December 2, 2014 

Special Provision for Section 315 – Asphalt Concrete Pavement Design-Build 

Projects, November 25, 2009 

Special Provision for Section 315 – Rideability for Asphalt Concrete Pavement, 

November 23, 2009  

Special Provision for Low Permeability Concretes For Design-Build Projects, 

September 6, 2009 

C211hg0-1209 SPCN-Polishing Aggregate In Asphalt Concrete- Section 211-Asphalt 

Concrete, October 7, 2009. 

Supplemental Section 200- General, September 28, 2012 
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Supplemental Section 208- Subbase and Aggregate Base Material, February 19, 2014 

Supplemental Section 303- Earthwork, September 3, 2014 

Special Provision for Low Permeability Liners for Stormwater Management 

Facilities, November 24, 2009 

Special Provision for Stone for Riprap, 204, June 25, 2013 

SS24503-0513 Geosynthetics, Supplement Section 245 of VDOT Road and Bridge 

Supplemental Specifications, April 30, 2013 

Supplemental Section 212 – Joint Materials, June 28, 2011 

Special Provision for Corrosion Resistant Reinforcing Steel, January 24, 2012 

Supplemental Section 315 – Asphalt Concrete Placement, December 2, 2014 

S310AM3-0211 Special Provision for Nontracking Tack Coat October 5, 2010c 

Supplemental Section 221 – Guardrail, January 6, 2012 

Supplemental Section 223 – Steel Reinforcement, November 4, 2014 

Roadway/Drainage: 

SPCN c302h00-0708 Precast Drainage Structures, January 14, 2008 

Special Provision for Flowable Backfill, March 11, 2010 

Special Provision for Right of Way Monumentation and Final Boundary Stakeout, 

December 2, 2009 

Special Provision for Section 244 – Roadside Development Materials, August 29, 

2008 

SS23203-0912 Supplemental Section 232-Pipe and Pipe Arches, May 17, 2012 

S302H01-0909 Temporary Vehicular Watercourse Crossing, March 25, 2009 

SS30204-0613 Supplemental Section 302-Drainage Structures, March 14, 2013 

S303L00-1014 Special Provision for Temporary Silt Fence Type B, March 10, 2014 

Supplemental Section 603 – Seeding, September 3, 2014 

Structure: 
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SS41301-0609 Dismantling and Removing Existing Structures or Removing Portions 

of Existing Structures, August 5, 2008 

Special Provision for MSE Walls (Concrete Panel Facing) for Design Build and 

PPTA Projects, December 17, 2012 

Special Provision for MSE Walls (Segmental Block Facing) for Design Build and 

PPTA Projects, December 17, 2012 

Special Provision for Inspection of Structures for Asbestos Containing Materials 

(ACM) on Design-Build Projects, June 22, 2009 

Special Provision for Retained Earth Walls, April 30, 2002 

Special Provision for Stabilized Earth Walls, April 19, 2007 

Special Provision for Soil Nail Walls, September 18, 2009 

Special Provision for MSE General Notes, April 10, 2009 

Special Provision for Structure Demolition for Design-Build and PPTA Projects, 

January 7, 2010 

Special Provision for Gravity Filled Polymer Crack Sealing, July 2008c 

Special Provision for Concrete Surface Penetrant Sealant, July 2008 

Special Provision for Metallization of Ferrous Metal Structures, July 2008 

SS40604-0714 Supplemental Section 406, Reinforcing Steel, dated February 19, 2014 

SPCN Demolition Notification for Structures Not Requiring Asbestos Removal, June 

25, 2009 

Special Provision for Asbestos Removal and NESHAP-Related Demolition 

Requirements for Structures on Design-Build Projects, June 22, 2009 

Traffic Engineering: 

SPCN Uniformed Flaggers, September 29, 2008 

S704E02-1211 Type B, Class VI Pavement Line Marking, October 21, 2011 

Special Provision for Preformed Thermoplastic Pavement Markings, November 29, 

2011b 

Special Provision for Square Tube Steel Sign Post, March 3, 2008 
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Special Provision for Temporary Construction and Permanent Pavement Markings, 

November 8, 2011 

Supplemental Section 701- Traffic Signs, January 22, 2009c 

SPCN for Section 700.04 – Anchor Bolts, February 21, 2013 (SPCN) 

SPCN for Section 700.04 – Concrete Foundations, April 2, 2004 (SPCN) 

Supplemental Section 704 – Pavement Markings and Markers, April 15, 2015 

General Conditions: 

Special Provision for Section 301 – Clearing and Grubbing, November 15, 2006 

Special Provision for Work Zone Traffic Control Management for Design-Build, 

revised November, 2009 

Special Provision for Personnel Requirements for Work Zone Traffic Control, June 

11, 2009a (SPCN) 

SPCN c100b02 Labor, July 6, 2012 

SPCN c105hf1-0309 Subcontracting, December 19, 2008 

c100ai05-0815 General Project Requirements, Supplemental Specifications (SSs), 

Special Provisions (SPs) and Special Provision Copied Notes (SPCNs), June 10, 2015 

(SPCN) 

S100B00 Project Communication and Decision Making for Design-Build Projects, 

January 3, 2005c, Reissued August 2009 

SS51202 Supplemental Section 512—Maintaining Traffic Design-Build Projects, 

December 2, 2009 

SF030AF-0708 Special Provision for Notice of Requirement for Affirmative Action 

to Ensure Equal Employment Opportunity (Executive Order 11246) 

(d) Reference Materials 

Sample Health, Safety and Welfare (“HS&W”) Plan (to be provided by VDOT at the Agreement 

Date). 

If there exists a discrepancy between the Standards, Standard Specifications and 

Reference Documents and non-Department standards, standard specifications or references listed 

herein, the Standard Specifications and then the other Standards, Standard Specifications and 

Reference Documents shall take precedence, except as stated in Section 2.3 (regarding 
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Embankments) or as may otherwise be set forth expressly in these Technical Requirements.  If 

there exists a discrepancy among the Standards, Standard Specifications and Reference 

Documents, Design-Builder shall notify Department, and Department will decide appropriate 

requirements.  Special Provisions included in these Technical Requirements and the General 

Conditions shall govern over the Standards, Standard Specifications and Reference Documents.  

Special Provision Copied Notes and requirements specified within the text of this Contract 

Document shall govern over both the Special Provisions and the Standards, Standard 

Specifications and Reference Documents.   

2.2 Paved Road Design Criteria 

The Paved Road design criteria are summarized in the design criteria tables set forth at 

Attachment 2.2.  The information contained herein and Attachment 2.2, including the design 

criteria and other notes and data, contain the minimum Paved Road geometric design 

requirements that Design-Builder shall meet in its development of the Project.   

Functional Classification 

The Project is classified as a “Rural Principal Arterial” pursuant to the VDOT Road 

Design Manual.  Design-Builder shall design the Paved Road to adhere with Department’s 

geometric design standard GS-1 as “Other Principal Arterial” in mountainous terrain with a 

minimum design speed of 60 mph and a minimum radius of 1204 feet.  The minimum 

continuous grade utilized throughout the Project shall be 0.5 percent. Typical sections for the 

Project can be seen in Attachments 2.2A and 2.2B.   

The connector at Route 604 is classified as a “Minor Rural Collector Road” pursuant to 

the VDOT Road Design Manual.  Design-Builder shall design the Roadway to adhere with 

Department geometric design standard GS-3 in mountainous terrain with an average daily traffic 

volume of 400 to 1500 with a minimum design speed of 35 mph.  The minimum continuous 

grade utilized throughout the Project shall be 0.5 percent.  The typical section for the Project can 

be seen in Attachment 2.2C. As of the Effective Date, the design exception for a minimum 

horizontal radius of 135 feet and 14 percent grade has been approved by Department.   

The connector at Route 615 is classified as a “Rural Local Road” pursuant to the VDOT 

Road Design Manual.  Design-Builder shall design the Roadway to adhere with Department 

geometric design standard GS-4 in mountainous terrain with an average daily traffic volume of 

less than 400 with a minimum design speed of 25 mph.  The minimum continuous grade utilized 

throughout the Project shall be 0.5 percent.  The typical section for the Project can be seen in 

Attachment 2.2D. 

The typical section for Stable Drive and the cul-de-sac at Route 614 can be seen in 

Attachment 2.2E.   
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The design vehicle type as defined by AASHTO for Route 121/460 shall be a WB-67, for 

Route 604 shall be a WB-50, for Routes 614, 615, and Stable Drive shall be a WB-40.  The WB-

50 is based upon 2004 AASHTO Policy on Geometric Design of Highways and Streets.  

Pavement widening at curves shall be achieved with spirals, per the VDOT Road and 

Bridge Standards. 

2.3 Embankments  

Design-Builder shall design and construct all Embankments in accordance with 4 Va. 

Admin. Code § 25-130-816.71 (“Disposal of Excess Spoil; General Requirements”) and the 

specific requirements for various Embankment types as applicable, which supersede all Standard 

Specifications.  Design-Builder shall design and construct Embankment under the Roadway 

subgrade such that the material placed in the top five feet of the Embankments is 36 inches or 

less in its greatest dimension.  Select Material is not required as a foundation for the Subbase, 

Subbase Material, Shoulder surfacing, or other specified purposes unless included in Design-

Builder’s design. 

Where all embankment design requirements are shown to be met as described herein, the 

Design-Builder may design embankments using 15-foot wide benches rather than 20-foot wide 

benches as called for in 4 Va. Admin. Code § 25-130-816.71(e)3 (“Disposal of Excess Spoil; 

General Requirements”).  Slopes steeper than 2H:1V may be used for embankments constructed 

of durable rock or reinforced using geotextiles or other approved materials, provided such 

designs are supported by engineering analyses described in the geotechnical engineering report 

and meet the required factors of safety. 

Disposal of Excess Spoil; Valley Fills/Head of Hollow Fills – Utilization of excavation or excess 

spoil for Embankments is governed by 4 Va. Admin. Code § 25-130-816.72. 

Disposal of Excess Spoil; Durable Rock Fills – Utilization of excavation or excess spoil for 

Embankments is governed by 4 Va. Admin. Code § 25-130-816.73.  Durable rock shall be 

comprised of nonacid and nontoxic forming rock (sandstone or limestone) that does not slake in 

water and will not degrade to soil Material.  With respect to 4 Va. Admin. Code § 25-130-

816.73(b) as relate to slake durability, the excess spoil shall consist of at least 80 percent, by 

volume, durable nonacid and nontoxic forming rock determined with five-cycle SDI > 50 percent 

and Type I or II Fragments. 

Laboratory Testing:  To determine Material suitable for durable rock fills, Design-Builder shall 

conduct laboratory testing on rock core samples consisting, at a minimum of “Slake Durability 

Index” (“SDI”) and “Unconfined Compressive Strength Testing” (“UCS”) for the development 

of design parameters. The SDI value shall be determined for five cycles.  The number of each 

test shall be determined based on the number of rock units encountered in each Cut or Borrow 

Area.  Design-Builder shall provide stratigraphic correlation and perform a minimum of five SDI 

tests for each stratum encountered in every Cut section or Borrow Area. The tests shall be 

distributed among the borings within the Cut section or Borrow Areas.  Laboratory testing is not 
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required for portions of Borrow Areas that are in the same strata and adjacent to a Cut that is 

tested. 

Disposal of Excess Spoil; Preexisting Benches – Utilization of excavation or excess spoil for 

Embankments is governed by 4 Va. Admin. Code § 25-130-816.74. 

Topsoil and Subsoil – Topsoil and Subsoil for Embankments are governed by 4 Va. Admin. 

Code § 25-130-816.22.   

For purposes of the Contract Documents, references to “division” in 4 Va. Admin. Code §§ 25-

130-816.71, -816.72, -816.73, -816.74, -816.22 shall mean “Department.”  Department will not 

require groundwater monitoring, as addressed in 4 Va. Admin. Code § 25-130-816.41. 

Design-Builder shall determine the location of Borrow Areas, and shall obtain and maintain all 

required rights of entry to or acquisition of Borrow Areas.  Design-Builder shall test any 

Materials obtained from Borrow Areas for use in construction of Embankments in accordance 

with applicable Legal Requirements, applicable Standards, Standard Specifications and 

Reference Documents for use on the Project and the “Laboratory Testing” requirements in this 

Section 2.3, in each case, within the Contract Price and Contract Time(s).   

2.4 Roadside Development and Vegetative Success 

The establishment period for roadside development shall be a minimum of two growing 

seasons (spring and fall).  Vegetative success after the establishment period shall mean a 

minimum of 90 percent ground cover and adequate establishment to control erosion.  Design-

Builder shall perform a vegetative success survey to verify that the vegetative success standard is 

achieved prior to acceptance by Department, such survey to be performed no later than 30 days 

prior to expiration of the Warranty Period to verify, for purposes of the Warranty, that the 

vegetative success standard is achieved for all portions of the Project ROW.  See Special 

Provision 603 “Vegetative Success Survey Outside Mine Permit Areas” for specifications and 

requirements.  The provisions of this Section 2.4, together with Section 2.9.1 and Article 10 of 

the General Conditions, Section 103.05 of the Division I Amendments and Special Provision 603 

“Vegetative Success Survey Outside Mine Permit Areas” shall survive expiration or early 

termination of the Agreement, and the other Contract Documents, until expiration of the 

Warranty Period pursuant to Section 2.10 of the General Conditions. 

2.5 Other Governmental Approval-related Obligations 

2.5.1 NEPA and other Environmental Commitments 

Design-Builder’s obligation to comply with all environmental commitments under 

Section 1.6 of these Technical Requirements includes: 

(a) The Project will require the removal of approximately 311 acres of forested vegetation.  

Design-Builder shall coordinate with the Virginia Department of Forestry to reach agreement on 

a mutually-acceptable mitigation plan for removal of the approximate 311 acres of forest.  
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Coordination, design and construction of forest mitigation is part of the Mitigation Work and 

within the Contract Price. 

(b) Based on the NEPA approval documents, the parties acknowledge regarding potential 

effects of the Project on Threatened and Endangered (“T&E”) species in the Project vicinity, and 

determined that there is potential for: 

3 federally-endangered species:  

• Indiana Bat 

• Gray Bat  

• Virginia Spiraea 

1 federally-threatened species: 

• Northern Long-Eared Bat 

1 federally “proposed endangered” (as such term is used in the Clean Water Act):  

• Big Sandy Crayfish 

1 State-endangered species: 

• Variegate Darter 

2 State-threatened species: 

• Brown Supercoil Snail 

• Big Sandy Crayfish  

Design-Builder shall coordinate with, and obtain information current as of the Clean 

Water Act permit application date and thereafter so as to comply with, requirements (including 

“conferencing” (as such term is used in the Clean Water Act) from applicable federal and State 

Governmental Authorities that provide T&E species oversight.  Design-Builder shall perform all 

required mitigation activities based upon continuing review of U.S. Fish and Wildlife Service 

(“Service”) updates on T&E information, and coordination with the Service, in respect of 

potential adverse effects on federally-listed species.  In connection with any Clean Water Act 

Permit-related Work, all T&E species shall be correctly identified and impacts assessed, with 

avoidance and minimization strategies for the Work implemented to the greatest extent possible.   

If the proposed or anticipated changes to the Project design, alignment, Project ROW 

limits, easements or Plan revisions exceed the limits of the “Area of Potential Effect” (“APE”), 

Design-Builder shall give Notice to Department, and provide any necessary studies and other 
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information needed to support Department’s completion and reevaluation of the NEPA 

Documents as necessary, in each case for Department’s approval.  Design-Builder’s obligations 

with respect to the reevaluation Work under this Section 2.5.1 are more specifically set forth in 

Attachment 2.5.1 (together with the obligations under Section 1.6.2, collectively the 

“Reevaluation Work”).  The APE is shown as part of Attachment 1.6.2 and electronic copy in 

the form of “.DGN” has been provided to Design-Builder as of the Agreement Date. If 

applicable, Department will coordinate with FHWA in the preparation of any NEPA Document 

re-evaluations.  Design-Builder shall perform all such studies and additional environmental 

commitments that result from such coordination at its sole expense with no increase to the 

Contract Price or extension of any Contract Time(s).  

All construction activities governed by a Governmental Approval shall be identified as 

Hold Points in the Baseline Schedule.  The Baseline Schedule shall accommodate any Special 

Provisions, “time of year restrictions” (“TOYR”), and the duration of permit acquisition from 

the regulatory agencies.  Design-Builder shall adhere to all Governmental Approval conditions 

and Special Provisions, as identified in the Governmental Approval authorizations including 

TOYR, avoidance and minimization requirements, restoration of temporary impact areas, and 

countersinking culverts.   

2.5.2 Clean Water Act Permits and Compensatory Mitigation 

Design-Builder shall provide for any stream and/or wetland compensation required by 

Governmental Approvals to accomplish the Work.  Design-Builder shall coordinate with 

Department in Design-Builder’s performance of avoidance, minimization, and mitigation 

measures associated with acquisition of the Governmental Approvals.   

The parties acknowledge that, based upon field reviews, the Project will impact areas of 

wetlands and streams.  Accordingly, as and where applicable, Design-Builder shall obtain and 

maintain all required Clean Water Act Permits as part of the Work, including Clean Water Act 

Permit amendments and reapplications should changes in the Work so require. For the purposes 

of clarity, Clean Water Act Permits shall include impacts for drainage facilities required for 

meeting the applicable requirements of the DEQ “Erosion & Sediment Control” regulations. In 

performing its Governmental Approval-related obligations, Design-Builder shall perform all 

activities arising out of compliance with the Clean Water Act Permit, including: determination, 

coordination, application, acquisition, reporting and administration of required federal and State 

Clean Water Act Permits and any permit modifications. 

Design-Builder shall conduct the preliminary field assessments necessary to obtain and 

maintain the Governmental Approvals, including wetland delineation, stream assessment, and 

permit impact sketches.  Design-Builder shall also determine the required sequencing 

methodology to limit Project impacts to wetland systems.  Design-Builder shall utilize this 

information to obtain required Governmental Approvals.  Notwithstanding the foregoing, 

Design-Builder shall not proceed with Work governed by the Clean Water Act Permits until 

Department delivers the Notice to Proceed for Construction.   
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For Utility relocations undertaken by Design-Builder, Design-Builder shall obtain and 

maintain all necessary Clean Water Act Permits arising out of or relating to such Utility 

relocation.  If Utilities are to be relocated by the Utility company, Design-Builder shall cause the 

Utility company to obtain and maintain all necessary Clean Water Act Permits arising out of or 

relating to such Utility relocation(s). 

If the conditions of the Clean Water Act Permit require wetlands and/or stream 

compensatory mitigation to secure the permit authorization, Design-Builder shall provide the 

required compensatory mitigation, including maintenance and monitoring, as part of the Work 

(specifically, as part of the Mitigation Work). Costs incurred or delays suffered in Mitigation 

Work are not eligible for a Change Order to change either the Contract Price or the Contract 

Time(s).  If additional studies are needed to comply with NEPA for the compensatory mitigation, 

Design-Builder shall conduct the necessary studies with required resource agencies within the 

Contract Price.  Acquisition of property and acquisition services for such Mitigation Work that is 

outside the ROW shall be within the Contract Price. If the U.S. Army Corps of Engineers 

requires Department to be the long-term steward of any applicable mitigation site, then Design-

Builder shall provide permanent access to mitigation site(s) to Department, execute a reductive 

Change Order, as contemplated under Section 1.6.1, if applicable, and Department will assume 

long-term steward responsibilities. Design-Builder acknowledges that there are currently no 

available stream credits for the Project and the “Virginia Aquatic Resources Trust Fund” is 

closed to the “Big Sandy Watershed”.  Design-Builder must either construct or develop stream 

credits approved as part of the Clean Water Act Permit for compensatory mitigation to offset 

Project impacts. 

After Department delivers the Notice to Proceed for Construction, and if the Clean Water 

Act Permits require that Design-Builder give notice or notification of commencement of Work in 

the jurisdictional areas, then Design-Builder shall give concurrent Notice to Department and all 

other applicable Governmental Authorities.  If the Clean Water Act Permits do not require that 

Design-Builder give notice or notification of commencement of Work in the jurisdictional areas, 

then Design-Builder shall give concurrent Notice to Department and all other applicable 

Governmental Authorities at least 14 days prior to beginning such Work. 

As a condition to achievement of Substantial Completion, Design-Builder shall give 

Notice to Department and all applicable Governmental Authorities of the completion of the 

Work in the jurisdictional areas covered by the Clean Water Act Permits. At the earlier of 

Substantial Completion and earlier termination of the Agreement, Design-Builder shall transfer 

any Virginia Marine Resource Commission-related Governmental Approval to Department. 

Design-Builder’s performance of all obligations in respect to acquisition of Clean Water 

Act Permits (and compliance therewith), preparation of compensatory mitigation plans and 

otherwise with respect to all tasks under this Section 2.5.2 is within the Contract Price. 

2.5.3 Cultural Resources 
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As more fully set forth in the NEPA Documents, the parties acknowledge that, pursuant 

to Section 106 of the National Historic Preservation Act, the Virginia State Historic Preservation 

Office, (“VA SHPO”) concurred with Department’s recommendation that proposed construction 

activities within the Project’s APE shall have no effect on historic properties. 

If the Project design, alignment, Project ROW limits, or easements exceed the limits of 

the APE, Design-Builder shall conduct all cultural resources studies necessitated by the proposed 

changes within the Contract Price.  Department will coordinate both the studies and the proposed 

changes with the VA SHPO  

If cultural resource technical studies of compensatory mitigation sites are necessary to 

obtain the Clean Water Act Permits required to construct the Project, Design-Builder shall 

conduct the necessary studies, coordinate with the VA SHPO, and implement the appropriate 

treatment actions resulting from the coordination.     

Design-Builder’s performance of all additional cultural resources commitments (and 

compliance therewith) that result from such coordination is within the Contract Price. 

2.5.4 Air Quality 

The Project has been assessed for potential air quality impacts and conformity with 

applicable air quality Legal Requirements, and the Site lies in an area that is currently in 

attainment with all of the National Ambient Air Quality Standards (NAAQS). 

Accordingly, Design-Builder shall perform the Work in compliance with all Virginia 

Department of Environmental Quality (DEQ) air pollution-related Legal Requirements. 

Design-Builder’s performance of Work to achieve full compliance with DEQ Legal 

Requirements is within the Contract Price. 

2.5.5 Environmental Documentation 

Design-Builder shall implement all of the environmental commitments in the 

performance of the Work, as identified in Section 1.6.2, as well as those identified in the 

Project’s EQ-200 (“Environmental Document Re-evaluation at PS&E Authorization”) and EQ-

103 (“Environmental Certification/Commitments Checklist”) forms, the latter two attached to 

these Technical Requirements as Attachments 2.5.5A and 2.5.5B.  Attachments 2.5.5A and 

2.5.5B are preliminary, and these Technical Requirements shall be amended, without further 

action by either party, upon receipt of the final EQ-200 and EQ-103, to be prepared through 

Department following receipt and approval of the Construction Plans.  Design-Builder shall 

deliver to Department, as and when prepared, all documentation used to confirm compliance 

with the requirements of the preliminary and final EQ-200 and EQ-103.  Department will 

complete the reevaluation authorization EQ-201 (“Reevaluation for RW Authorization”) for the 

Project prior to Notice to Proceed to Commence ROW Acquisitions once Department receives, 

and reviews and approves the ROW Acquisition and Relocation Plan. 
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2.6 Survey 

Design-Builder shall perform all field survey and Utility data collection activities to 

perform the Work, which activities shall include, as a minimum: 

• horizontal control 

• vertical control 

• notification of landowners* 

• post photography control 

• photogrammetry 

• field data 

• topography 

• property data 

• utilities 

• levels   

• Digital Terrain Model (DTM) 

* Pursuant to Va. Code Ann. § 33.1-94, Design-Builder shall provide “Notice of Intent” 

(“NOI”) letters under a Department letterhead to all landowners where access to private property 

for survey or other similar Work is necessary.  Design-Builder shall deliver copies of all sent 

letters and address labels to Department promptly following dispatch.  

Design-Builder shall have fully performed its obligation under the preceding paragraph if 

it performs such supplemental or additional activities as Design-Builder determines reasonably 

necessary to, at a minimum, verify information obtained from, or on behalf of, Department and 

to have performed all field survey and Utility data collection activities required to perform the 

Work. 

Design-Builder shall obtain all required survey data, including all right of entry and land 

use Governmental Approvals, locating and/or designating underground Utilities, DTM, Utility 

test holes and obtaining other related data necessary for the design, Project ROW acquisition, 

limited access revisions and construction of the Project.  Additionally, Design-Builder shall 

provide all updates (landowner changes, subdivisions, etc.) that may occur and need to be 

reflected on the Plans in order to acquire Project ROW and complete the final design.  Any 

additional survey changes shall be verified and certified and submitted in final documentation.  

Design-Builder shall bear all costs and expenses arising out of or relating to any change to the 
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Work (except for Department-directed changes to the Work) that require reauthorization of the 

CTB (including changes to the limited access points). 

2.7 Geotechnical Work 

Design-Builder shall perform a design-level geotechnical engineering investigation of the 

Site.  Except as specifically set forth in Attachment 2.7 (Approved Boring Plan), or otherwise 

approved by Department, the geotechnical engineering investigation performed shall meet or 

exceed the standards and specifications set forth in Chapter 3 of the MOI with the following 

exceptions: (i) spacing of the borings along the centerline in Cut sections is 300 feet or as 

proposed by Design-Builder and approved by Department; and (ii) spacing of borings along the 

centerline in Paved Road Embankment sections is 300 feet or as proposed by Design-Builder and 

approved by Department.  Design-Builder shall also prepare the Geotechnical Engineering 

Report per the MOI, which shall include all subsurface investigations delineated in Section 2.3 of 

these Technical Requirements.  Design-Builder acknowledges that Department is not providing, 

and will not provide, a geotechnical data report with respect to the Project. 

Design-Builder shall collect appropriate data for geotechnical evaluation of Structures, 

Embankments, soil and rock Cuts, SWM facilities and any other earth-supported or earth-

retaining structures or elements of design and construction required for this Project.  Design-

Builder shall have obtained all necessary Governmental Approvals and Utility clearances prior to 

accessing public or private property for the purpose of conducting geotechnical field Work.  

Design-Builder shall complete laboratory tests in accordance with applicable ASTM or 

AASHTO standards, as prescribed in the MOI, and analyze the data to provide design and 

construction requirements.  Soils, rock, aggregate, and other Materials tests shall be performed 

by a laboratory accredited through the AASHTO Accreditation Program (AMRL and CCRL, as 

applicable) for each test it conducts for the Project, unless otherwise approved by Department. 

Where applicable, Design-Builder shall account for the presence of shale and other soft 

stone when used in Fill Slopes, which shall be properly constructed to account for the presence 

of soft stone in order to minimize settling and prevent instability. Design-Builder shall install the 

greater of two settlement monitoring monuments (SMMs) or one SMM per 500 linear feet of 

Rough-Grade Roadbed alignment per Embankment at locations to be approved by Department.  

The SMM shall consist of at least a three and one-half-foot long steel reinforcing rod (minimum 

No. 5 diameter) meeting the requirements of VDOT Specification, Section 223, centered in a six-

inch diameter three-feet deep hole filled with Class A3 Cement Concrete, meeting the 

requirements of VDOT Specification Section 217.  The rod shall be installed so that one end is at 

the bottom of the hole and the other is a nominal six inches above the Rough-Grade Roadbed.  

Design-Builder shall also install one inclinometer (to a depth the shorter of (i) the vertical 

distance from the highest point of the deepest vertical Embankments and (ii) 300 feet, in either 

case, below the Rough-Grade Roadbed) for the Project and, in each case, at locations to be 

approved by Department to monitor settlement of Fill Slopes, benches and Rough-Grade 

Roadbed.  Design-Builder shall perform monitoring of the SMMs and inclinometer monthly.  

Monitoring shall begin within 45 days of completion of each Rough-Grade Roadbed 

Embankment and continue at monthly intervals for a minimum of 12 consecutive months. 
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Results of the monitoring shall be submitted to Department in the monthly progress reports until 

completion of the Rough-Grade Roadbed. Design-Builder may cease monitoring of SMM’s 

when the rate of settlement is less than eight inches per 12 months. Upon successful completion 

of the Rough-Grade Roadbed, and subject to Design-Builder having met the other conditions 

listed in Section 5.1.2.4 of the Agreement, Department will issue the Notice to Proceed for 

Construction of Approved Pavement Design at such time identified in Section 5.1.2.4 of the 

Agreement. Any settlement shall be filled using Roadbed Material.  Design-Builder may propose 

to divide the Project into logical subsections for LNTPs related to pavement construction if 

subsections of the Project meet the settlement criteria before other subsections; provided, 

however, that Design-Builder may not commence intermediate and surface asphalt paving until 

completion of the Rough-Grade Roadbed in accordance with these Technical Requirements.  

Design-Builder shall provide Department with all records of subsurface explorations and 

describe the soils and rock encountered with their depth limits in accordance with the 

requirements outlined in Chapter 3 of the MOI.  Design-Builder shall provide to Department 

electronic copies of all subsurface explorations in accordance with the boring log template in 

Chapter 3 of the MOI.  The electronic files shall be developed and compiled by a professional 

geologist, or a qualified PE registered in the State, and submitted in gINT© software format.   

Design-Builder shall provide lithological information of geological strata to include coal, 

clay, clay product, sandstone, shale and other Materials on all profiles and cross-sections 

generated for design of the Paved Road.  Known Underground Mine Works shall be shown in 

plan view, and shall show pillared and unpillared areas.  Known Underground Mine Works shall 

be shown in the plans and Mineral Reserve Study. 

Where applicable, Design-Builder shall incorporate reliability assessments in conjunction 

with standard analysis methods.  Department will accept reliability assessments applying the 

method set forth in Duncan, J.M. (April 2000) Factors of Safety and Reliability in Geotechnical 

Engineering, Journal of Geotechnical and Geoenvironmental Engineering, ASCE, Discussions 

and Closure, August 2001.  Design-Builder’s design Work shall provide a probability of success 

equal to or greater than 99 percent.  Design-Builder shall include the factors of safety for slope 

stability and settlement and bearing capacity of Embankments in its reliability assessment.  

Design-Builder may propose to identify specific, non-critical features, and alternative methods 

for evaluating variability of subsurface conditions, reliability and minimum factors of safety, 

prior to submission of its design calculations and drawings.  Department may, in its sole 

discretion, accept or reject such proposed methods. 

Design-Builder shall submit to Department for its review all geotechnical design and 

construction memoranda and/or reports that summarize subsurface investigations, tests, and 

geotechnical engineering evaluations and recommendations utilized in support of its 

design/construction documents.  The submittal of the final Geotechnical Engineering Report 

shall be made at least 90 days in advance of the submittal of the final Construction Plans that are 

dependent upon the geotechnical evaluations and recommendations.  Technical specifications for 

construction methods that are not in accordance with the Standard Specifications shall be 

provided by Design-Builder as part of the final design/construction documentation for 
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Department’s review and approval, and such technical specifications for construction shall be 

incorporated into the Contract Documents through a “no cost/no time” Change Order in 

accordance with Article 9 of the General Conditions.  The Geotechnical Report prepared for the 

Rough-Grade Roadbed shall be supplemented with geotechnical borings and tests results for the 

roadway subgrade and calculations confirming or modifying the minimum pavement described 

in Section 2.8. A Hold Point for “Pavement Design Verification” shall be incorporated into the 

Baseline Schedule.  Prior to submittal of any final design/construction documentation, Design-

Builder shall review the final design/construction document to confirm that it has appropriately 

incorporated the geotechnical components and shall submit to Department a certification by the 

QAM to Department that such review took place and the QAM determined that geotechnical 

components are appropriately incorporated, with such other evidence as Design-Builder, the 

QAM or Department may desire or request.  Design-Builder, through the QAM’s certification, 

shall expressly reference where, in the final design/construction documentation, drawings 

incorporate the results of such review.  Design-Builder’s Quality Assurance and Quality Control 

(“QA/QC”) Plan shall also document how each specific geotechnical recommendation or 

requirement shall be addressed in the final design/construction documentation.  The results of the 

geotechnical investigation and laboratory results shall support design and construction efforts to 

meet the requirements outlined in this Section 2.7. 

Design-Builder shall review all available geologic information, including all published 

geologic information, in connection with its Work under this Section 2.7. 

Design-Builder shall compile plans (in profile and cross-section) of mineral seams 

including those coal seams associated with the Known Underground Mine Works from (i) all 

information obtained through performance of the activities described in the definition of “Known 

Underground Mine Works” in the General Conditions, (ii) mineral seam information obtained 

from geologic borings and (iii) mineral seam information obtained from the Mineral Reserve 

Study, and Design-Builder shall deliver such seam profiles and cross-sections as part of the 

Geotechnical Engineering Report.  

2.7.1 Geotechnical Requirements 

Design-Builder shall design the Project so as to minimize differential settlement for 

Embankment construction and provide construction recommendations to address soil-structure 

interaction to accommodate the Embankment construction methods applied to this Project.   

Design-Builder shall design stable Cut Slopes and Embankment slopes and evaluate 

stability for interim construction stages (including temporary construction conditions of the 

Work), for the final construction condition, and for design-life conditions. 

Design Cut Slopes in bedrock shall satisfy the following procedures and minimum 

requirements that Design-Builder shall:  

Perform a Field Reconnaissance:  Design-Builder shall perform a Site reconnaissance that 

includes: (i) logging of rock exposures in and around the Project ROW, (ii) measurement of the 
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orientation and condition of joints and other discontinuities in exposures and (iii) observation of 

the performance of existing Cut Slopes in the same rock units expected to be encountered in the 

Project stratigraphy. 

Perform the Subsurface Investigation:  Design-Builder shall develop a subsurface investigation 

program at intervals no greater than specified in Chapter 3 of the MOI subject to Attachment 2.7 

(Approved Boring Plan) and otherwise unless an alternate approach has been approved by 

Department. In addition to procedures in the MOI, Design-Builder shall measure and report 

“Rock Quality Designation” (“RQD”) (as defined in the MOI) for each core run and for each 

stratum (“SRQD”) where the length of all the RQD rock within a stratum is divided by the 

thickness of the stratum. 

Develop Geologic Profile(s): Design-Builder shall develop geologic profile(s) for the Paved 

Road alignment(s).  This/these profile(s) shall include both previous and new borings and be 

used to define and thoroughly characterize the stratigraphy and lithology of each rock unit in 

each Cut. 

Laboratory Testing:  Design-Builder shall conduct laboratory testing on rock core samples, 

consisting, at a minimum, of SDI and UCS for the development of design parameters. The SDI 

value shall be determined for five cycles. The number of each test shall be determined based on 

the number of rock units encountered in each Cut.  Design-Builder shall provide stratigraphic 

correlation and perform a minimum of five SDI tests for each stratum encountered in every Cut 

section. The tests shall be distributed among the borings within the Cut section.   

Rock Cut Minimum Slope Criteria:  Design-Builder shall refer to, and use in its design, the 

following Table 1 to determine the configuration of the rock Cut Slopes: 

Table 1:  Minimum Slope Design Criteria for Rock Cut Slopes. 

A deviation from the cut slope criteria in Table 1 (including footnotes), Bedrock Category A will require a variance based 

on boring data, laboratory testing of rock core samples, CRSP analysis and coordination with rockfall fence design. 

Poplar Creek Phase A 

(For rock with five-cycle SDI > 50 percent and Type I or II Fragments1)
 

Bedrock 

Category 

SRQD (%) UCS (psi) Slope 
1,4

 

Ratio 

Max Height 

Between 

Benches
3 

(ft.) 

A >70 
> 5,000 

3,000-5,000 

½H:1V
2
 

½ H:1V 

40 

B 51-70 
>5,000 

3,000-5,000 

½ H:1V 

½ H:1V 

40 
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C 20-50 

>5,000 

3,000-5,000 

<3,000 

½ H:1V 

lH:lV 

lH:lV 

40 

D <20% NA 1.5H:1V NA 

Notes: 
1 

For rock units with a five-cycle SDI <50 percent and/or Type III fragments, use 1.5H:1V unless proven history of past 

performance indicates steeper slope is acceptable and if approved by Department. 

2 
May use ¼ H:1V for sandstone. 

3 
Within the same lithologic unit.  maximum height between benches for Bedrock Category A may be extended to 60 feet 

for sandstone if so recommended by Geotechnical Engineering Report and supported by CRSP analysis and rockfall 

design. 

4 
Represents the minimum allowable slope ratio for all rock Cut Slopes.  Design-Builder shall perform the required analysis 

based upon the criteria outlined herein to determine if a flatter slope is required to achieve stability of the Cut Slope. 

Cut Slope Benches:  Design-Builder shall design and construct Cut Slope benches at the 

following locations: 

• Lithologic Bench – Both at the base of sandstone units, which are underlain by 

shale, claystone, clayshale or coal units and at the base of rock units which are 

underlain by units having SDI values lower than 50 percent. 

• Soil/Rock Transitions Bench - At the soil/bedrock interface at the top of Cut 

unless previously approved otherwise, in writing, by Department. 

• Maximum Interval Bench - At maximum intervals indicated in Table 1. 

Lithologic and Maximum Interval Benches; Soil/Rock Transition Benches:  Design-Builder shall 

design and construct lithologic and maximum interval benches with a minimum width of 15 feet 

and soil/rock transition benches with a minimum width of 10 feet.  All benches shall be sloped 

toward the Roadway at a slope 15H:lV to 20H:lV. 

Rockfall Containment Ditch:  Where required by Colorado Rockfall Simulation Program 

(“CRSP”) – available from the Colorado Geological Society) Analysis, Design-Builder shall 

design and construct a rockfall containment ditch at road level.  This ditch shall be designed 

using either the “Ritchie Ditch” (Ritchie, 1963) or the “Oregon Ditch” (Pierson et al, 2001) 

criteria.  Design-Builder shall design the ditch to drain and prevent ponding of water.  Where 

rockfall containment ditches are designed using composite ditch side slopes, maximum slopes of 

4H:1V will be allowed.   

Rockfall Fence - Rockfall fence barrier are allowed, and the rockfall barrier fence shall be 

designed and constructed in accordance with the Rockfall Barrier Fence Special Provision, listed 
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in Section 2.1.1 of these Technical Requirements.  

Develop Geologic Cross-Sections:  Design-Builder shall develop, as a submittal to Department, 

cross-sections showing the geologic and proposed Cut configuration at a minimum of 100 foot 

intervals along the alignment.  Changes and transitions in slope configurations and ratios based 

on design borings and field observations shall be smooth rather than abrupt and frequent where 

variations between borings are obtained 

Develop Cut Plan View:  Design-Builder shall develop a plan view of the proposed Cut 

configuration to assess its effectiveness and impacts from drainage ways as indicated below. 

Evaluation of Potential Rockfall:  Design-Builder shall use and refer to the CRSP, or an 

equivalent program as previously approved, in writing, by Department, to model the proposed 

rock Cut Slope configuration to evaluate the effectiveness of the containment ditch in preventing 

rockfalls from reaching the Roadway.  Design-Builder shall include in its analyses a model 

representing the completed slope at the end of construction and a model representing long term 

slope conditions with weathering impacts, such as (but not limited to) loss of bench width and/or 

talus build-up on benches.  The proposed Cut Slope and containment ditch shall prevent 99 

percent rockfall from reaching the Roadway shoulder.  Design-Builder shall provide results of 

these test(s) to Department, upon Department’s request. 

Evaluation of Discontinuities:  Design-Builder shall measure and evaluate the condition and 

orientation of bedrock discontinuities in the proposed rock Cut Slopes. The discontinuity 

information shall be used to analyze the risk of block, wedge, or toppling failures in the proposed 

rock Cut Slope.  Design-Builder shall use the results of the analyses and consider if slopes flatter 

than those in Table 1 are warranted to reduce the potential for failures. 

Develop Underdrain System: Design-Builder shall devise an underdrain system in development 

of the Paved Road to properly disperse stormwater and accumulation of infiltrated subsurface 

water to prevent a failure of the Roadbed.  Design-Builder shall cap all durable stone base by an 

intermediate filtering course of smaller aggregate to prevent accumulation of sediment in the 

Subgrade for all fills that contain underdrains.  Design-Builder shall comply with Section 2.3 of 

these Technical Requirements pertaining to Embankments that contain underdrains.  After the 

foundation preparation, areas of groundwater flow shall be noted and documented by Design-

Builder in the critical construction fill certification to Department and applicable Governmental 

Authorities.  Design-Builder shall perform all water quality monitoring to the extent required by 

Governmental Approvals. 

Drainage Gullies:  Design-Builder shall review proposed Cut Slope areas for existing drainage 

areas that will be intersected by the Cut causing water to be discharged over the face of the slope, 

increasing the potential for rockfalls and erosion of the slope.  In these areas and where rock has 

an SDI of less than 90 percent, Design-Builder shall flatten, or otherwise protect, the permanent 

slopes to prevent erosion and undercutting. 

Blasting Control:  When explosives are used in excavation of rock Cuts, Design-Builder shall 
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use the pre-split blasting technique defined in Section 303.04a of the Standard Specifications, 

except for use in fill bench construction and where slopes flatter than lH:lV are designed.   

• Design-Builder shall submit all blasting plans to Department for Department’s 

review and approval prior to undertaking any blasting operations.  Design-Builder 

shall submit all such plans 30 days prior to any planned blasting operations to 

afford Department reasonable time for review and approval.  Design-Builder shall 

not be entitled to any increase in the Contract Price or extension of any Contract 

Time(s) for Department’s review conducted in accordance with Section 2.4 of the 

General Conditions. 

• Design-Builder shall include as part of the design team a blasting consultant, 

approved by Department, with a minimum of five years of experience developing 

blasting plans and providing oversight of blasting operations on highway projects 

in rock having the same geologic lithology.  Prior to Department’s review and 

approval of the blasting plans, Design-Builder shall provide the resume, to 

include qualifications and relevant experience, of the person on Design-Builder’s 

team that will be responsible for review of blasting plans and oversight of blasting 

operations for Department’s review and approval.  The blasting consultant shall 

review all blasting plans to verify such plans include the results of blasting on a 

test section.  The blasting consultant shall visit the Site as excavation progresses 

to verify that the plan(s) need not be modified and/or to make such adjustments as 

may be required, in consultation with Department.  Design-Builder may utilize an 

in-house blasting expert to perform the role of the blasting consultant; provided 

that such person meets the same minimum qualifications noted above, have been 

approved by Department and are not directly involved in the development of the 

blasting plans. Finished slopes shall be scaled to remove loose rock pieces as 

required by the specification. 

Coordination by Geotechnical Engineer: The Geotechnical Engineer shall present the status of 

Project-related geotechnical matters at a minimum at monthly progress meetings with 

Department and shall otherwise coordinate with Department regarding who shall be on-Site 

during excavations or shall visit the Site during construction Work to perform a QA/QC review 

of slope excavation operations and to confirm whether the planned slope design is suitable or 

make modifications if necessary. 

Design-Builder shall design all soil Embankment and soil Cut Slopes in accordance with 

Chapter 3 of the MOI.   

Design-Builder shall use factors of safety, in compliance with the MOI, with limit-

equilibrium methods of analysis to determine such factors of safety, for representative sections of 

all soil Cut and soil Embankment Fill Slope areas greater than 10-feet in height and/or where 

slopes are supporting, or are supported by, retaining structures.  Design-Builder shall seek 

Department approval of Site-specific investigation plans with reduced boring frequency, which 

may entail higher factors of safety as directed by Department. 
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Design-Builder shall address soil to rock transitions in Cut sections in the Construction 

Plans to be approved by Department. 

Design-Builder shall design and construct stormwater management (“SWM”) facilities 

based on Paved Road impervious conditions.  All SWM basins will be designed and constructed 

in accordance with the following requirements: 

Design of stormwater management facilities shall meet criteria for stability of Cut and 

Fill Slopes in Section 2.7 of these Technical Requirements. 

• Where ground conditions and grading indicate potential seepage into the 

foundation area of the dike, as from mineral seams, Design-Builder shall design 

the SWM facilities to collect and divert seepage around the basin. 

• If Design-Builder elects to install SWM facilities in upper hill fills, the facilities 

shall be lined with an impervious liner. 

Design-Builder shall locate disposal sites of excess Material (suitable and Unsuitable) 

(the “Surplus Materials Area(s)”) on the Plans.  Surplus Materials Area(s) shall not include 

areas of Embankments required for construction of the Paved Road, and shall be located (if at all 

prior to installation) at other sites on which Design-Builder has enforceable rights and access.  

Design-Builder shall design and construct Surplus Material Areas in accordance with Section 2.3 

of these Technical Requirements, within the following minimum requirements and perform the 

stated obligations: 

• Review available information and obtain the number of supplemental borings 

prescribed in the approved Geotechnical Engineering Report to define subsurface 

conditions for the development design parameters. 

• Design the Surplus Materials Areas to provide a minimum factor of safety of 1.3 

for soil and rock fills.  Analysis shall be consistent with the Plan for Grading. 

• Provide a Plan for Grading of the Surplus Materials Areas, which Plan for 

Grading shall include plans, sections and a stepwise description detailing the 

sequence of earthwork operations (to include preparation of the existing ground, 

preparation of the locations where various Materials (suitable and Unsuitable) 

shall be placed and compaction control for placement of Materials. 

• Incorporate documentation confirming implementation of the Plan for Grading 

into the QA/QC Plan(s). 

• Incorporate provision for drainage and treatment of existing ground including 

Underground Mine Works in this area, to provide long term control of seepage 

and stability for the Surplus Materials Area(s). 
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• All applicable requirements included in the Standard Specifications for disposal in 

Section 106.04 of the Division I Amendments. 

If Design-Builder encounters, via its geotechnical investigations, any Underground Mine 

Works, then, as part of the Work, Design-Builder shall develop and submit a mitigation plan as 

part of the Construction Plans.  

Design-Builder shall Backfill all Underground Mine Works encountered in Cut Slopes in 

the following manner: 

• If the geotechnical investigations reveal the Underground Mine Works are 

inundated, Design-Builder shall submit a mitigation plan to Department for 

approval. The mitigation plan shall provide a hydrologic conveyance designed for 

the anticipated flow rates. Such mitigation plan shall address the avoidance of a 

rapid water discharge.  

• If encountered within the designed bench pattern, adjust bench elevations to the 

bottom of the mineral seam or add a bench at such location, if possible and if 

approved by Department. 

• Place two six-inch diameter solid wall Schedule 80 PVC pipes into the opening at 

least five feet beyond the limits of the sandstone Backfill, described below, and at 

a maximum spacing along the face of the Cut of 30 feet.  Shape ground surface 

and set pipe to drain towards the Cut face. 

• Place a six-inch diameter perforated Schedule 80 PVC pipe along the face of the 

opening to collect water from the two six-inch solid wall pipes inserted in the 

opening and any other seepage to beyond the limits of the mine opening.  Extend 

the pipe as needed to discharge at a location that does not result in erosion of the 

slope.  The pipe perforations shall be ½-inch diameter, at four-inch spacing along 

the circumference of the pipe, and at a longitudinal spacing of six-inches along 

the pipe.  Some excavation may be needed to provide uniform bedding for the 

pipes and to achieve drainage away from the area. 

• Provide No. 57 stone bedding for the bottom of the perforated pipe. 

• Backfill the entry with well-graded sandstone pieces having a six to 12-inch 

maximum dimension, for the full height of the opening and horizontally at least 

10 feet into the entry or to the depth of the entry, if less than 10 feet, placing the 

Backfill Material around pipes to provide adequate support. 

• Grout the outer 12-inches of sandstone Backfill with hydraulic cement grout 

meeting the requirements of Section 218 of the Standard Specifications to lessen 

the potential for removal of the Backfill.  Do not allow the grout to interrupt solid 

or perforated drainage pipes. 
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• Cover the perforated pipe with a minimum of 18 inches of sandstone Backfill. 

The cost of mitigation of all Underground Mine Works is included in the Contract Price.   

If, during construction, Design-Builder encounters any Unknown Underground Mine 

Works, then, as part of the Work, Design-Builder shall submit a mitigation plan to Department 

for approval, and, when approved, perform the mitigation-related Work. 

If Design-Builder anticipates encountering, or encounters, a coal seam below the  

Subgrade, during performance of the Work, then, in addition to all other obligations in respect of 

design and construction of the Project, Design-Builder shall, at a minimum, (i) designate such 

coal seam encountered as Incidental Coal, and (ii) undercut and remove such Incidental Coal 

seams that are at least six-inches in thickness and underclay, if present, when the top of the seam 

is within six feet below Subgrade.  Design-Builder shall design and construct a transition at least 

25 feet long from the point of maximum undercut to rough-grade and install a six-inch diameter 

perforated pipe to drain the undercut and Backfill to rough-grade with non-calcareous select 

granular Material. 

Design-Builder shall design and construct all permanent access roads to meet 

requirements for Cut and Fill Slope design including the taking of adequate geotechnical borings 

and analyses in accordance with the Geotechnical Engineering Report to meet long term 

minimum safety factors set forth in the MOI.  The investigation shall also be consistent with 

Chapter 3 of the MOI that shall apply to all road types to include access roads. 

2.7.2 Retaining Walls 

The maximum height of retaining walls on the Project shall be limited to 50 feet as 

measured from the base of the leveling pad or footing to the top of the wall, including any height 

in front of the wall which may be backfilled.  

MSE walls that require traffic protection at the top shall utilize barriers or railings on 

moment slabs. 

2.8 Minimum Pavement Structures  

Design-Builder will be responsible for the final design of the pavements for the mainline, 

connectors and tie-ins required to maintain traffic for the Relevant Section. Minimum pavement 

sections are provided as depicted in applicable Attachments 2.2A to 2.2E. Department has 

provided traffic projections including truck volume data for mainline and connections as shown 

on Attachment 2.8. If based on geotechnical borings for pavement (in accordance with the MOI), 

Design-Builder determines that the minimum pavement structures are inadequate for actual 

design/construction conditions, Design-Builder shall so notify Department. The Baseline 

Schedule shall incorporate a Hold Point for Pavement Design Verification. If the minimum 

pavement sections are inadequate, acceptable changes are limited to increasing the thickness of 

the base or subbase layers. Any changes must be approved by Department.  Design-Builder may 

propose, and if proposed, Department shall consider and may elect to approve, alternative base 
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or subbase thicknesses, where the same minimum strength criteria exists and Design-Builder 

provides evidence that long-term maintenance costs are not projected to increase. Design-Builder 

shall prepare and incorporate into the plans, typical section, profiles, and cross-sections the final 

pavement structure approved by Department upon release of the Hold Point for Pavement Design 

Verification in accordance with the applicable Standards, Standard Specifications and Reference 

Documents noted in Section 2.1.1 of these Technical Requirements. This design shall include 

drainage and subdrainage requirements to ensure positive drainage both within the pavement 

structure and on the pavement surface. 

The minimum pavement structure for the proposed mainline is shown in Attachments 

2.2A and 2.2B. 

The minimum pavement structure for the proposed Route 604 connector is shown in 

Attachment 2.2C. 

The minimum pavement structure for the proposed Route 615 connector is shown in 

Attachment 2.2D. 

The minimum pavement structure for the proposed Stable Drive connection and Route 

614 cul-de-sac is shown in Attachment 2.2E. 

2.9 Hydraulics 

2.9.1 General 

Design-Builder shall provide and/or perform all investigations, evaluations, analyses, 

coordination, documentation, and design required to meet all Hydrologic and Hydraulic, 

Drainage, Stormwater Management, Erosion and Sedimentation Control, Stormwater Pollution 

Prevention, and Virginia Stormwater Management Program permitting requirements listed in 

Section 2.1 and these Technical Requirements. 

Design-Builder shall design and construct the Project’s drainage conveyance system 

(including culverts, stream realignments or relocations, and outfall conveyance channels through 

the Project ROW) to meet all applicable hydraulic and drainage requirements, including current 

Federal Emergency Management Administration (“FEMA”), FHWA, and Department 

guidelines as described in the VDOT Drainage Manual, Hydraulic Design Advisories and 

applicable I&IMs. 

Design-Builder’s hydraulic design shall minimize downstream impacts in accordance 

with federal and State requirements applicable to this Project. 

Design-Builder shall design and construct any area of excavation beyond approximate 

station 365+00 such that the area will drain without ponding runoff.   

2.9.2 Hydrologic and Hydraulic Analysis (H&HA) 
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Design-Builder shall complete a Hydrologic and Hydraulic Analysis (“H&HA”), 

including scour analysis for all major culvert crossings that have a total 100 year flood event 

greater than 500 cfs.  Design-Builder shall deliver to Department a final H&HA, including scour 

analysis for proposed major drainage structures.  These analyses shall be submitted to 

Department for review and approval prior to the commencement of construction.  The H&HA 

submitted to Department shall consist of supporting documentation that has considered those 

variances that are typical between the design plans and final construction.  Design-Builder shall 

exercise its engineering judgment in determining a level of construction tolerance to be included 

in the H&HA.  Variances identified between the design Plans and final construction should not 

significantly impact the hydraulic performance established in the H&HA.  The Baseline 

Schedule shall include a hold-point for Department’s approval of the H&HA.   

Design-Builder shall document the H&HA with completed Department LD-293 forms.  

Design-Builder shall provide to Department two paper and two electronic copies (“.PDF” 

format) of the final H&HA, HEC-RAS (or other Department-approved analysis software for the 

Project) Files and LD-293.  Design-Builder shall deliver the final H&HA submittal with a 

completed Department Form LD-450. 

Upon completion of the installation of any major drainage structure, Design-Builder’s 

hydrologic design engineer shall prepare a final “As-Built” survey of the major drainage 

structure and related upstream and downstream appurtenances (to be part of the Record (“As-

Built”) Plans).  The “As-Built” survey shall include the horizontal location and vertical 

elevations of the constructed major drainage structure in sufficient detail for Department to 

confirm pre-construction hydraulic performance.  Design-Builder shall prepare and deliver to 

Department for review and approval a post construction “As-Built” H&HA and report based on 

the “As-Built” survey.  The post-construction H&HA shall demonstrate that the anticipated post-

construction hydraulic performance of the major drainage structure meets or exceeds that of the 

pre-construction H&HA.  If the post-construction analysis shows an impact greater than the pre-

construction H&HA and/or exceeds the construction tolerances established with the pre-

construction H&HA, then Design-Builder shall submit to Department a mitigation plan for 

review and approval and shall thereafter mitigate the adverse impacts of the post construction 

condition in the Contract Price in accordance with such approved mitigation plan. 

2.9.3 Drainage  

Effective July 1, 2013 the administration of the Virginia Erosion and Sediment Control 

and Stormwater Management regulatory programs was transferred from the Virginia Department 

of Conservation and Recreation (DCR) to the Virginia Department of Environmental Quality 

(DEQ).  References and links to DCR manuals and documents contained herein may no longer 

be correct as these programs are being transferred between the State agencies.  The erosion and 

sediment control certification requirements shall still apply, but with DEQ having oversight over 

the certification program beginning July 1, 2013. 

The drainage design Work shall include the design of culverts (as defined in Section 8.1 

of the VDOT Drainage Manual), open channels, storm sewer systems (storm drain pipe and 
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structures, as defined in Section 9.2.1 of the VDOT Drainage Manual) for and the Paved Road, 

underdrains, adequate outfall analysis (in accordance with Department of Environmental Quality 

(DEQ) Minimum Standard 19), SWM facilities, and erosion and sediment control in compliance 

with the Standards, Standard Specifications and Reference Documents listed in Section 2.1 of 

these Technical Requirements.  Design-Builder shall design the Project’s drainage according to 

applicable Standards, Standard Specifications and Reference Documents in Section 2.1 of these 

Technical Requirements.  

Design-Builder shall construct permanent drainage culverts and a storm sewer system 

(storm sewer pipe and structures) located in upper portions of Embankments after the Notice to 

Proceed for Construction of Approved Pavement Design has been issued. 

In addition to the requirements noted above, the special design box culvert at Poplar 

Creek shall be designed for a minimum of three seven-feet high by seven-feet wide special 

design box culverts and shall be designed and constructed based on a 100 year flood frequency 

(annual risk of 1 percent). The special design box culverts shall be designed to withstand loads 

from the full height of the Embankment plus roadway live loads and shall be designed and 

constructed using low carbon/chromium reinforcing steel bars conforming to ASTM 

A1035/A1035M (MMFX-2).  Design-Builder shall design and construct a vegetated permanent 

service road from Route 604 to either the inlet or outlet of the special design box culvert for 

inspection and maintenance purposes. 

Design-Builder shall perform supplemental hydraulic analyses based on the assumption 

that one of the three box culvert cells (or 33.3 percent of the total opening) is completely blocked 

to determine the top of the maximum water surface elevation upstream of the culvert during the 

100 year flood frequency.  This analysis will be utilized to determine the real property rights 

required for the Project and the calculated area shall be incorporated into the ROW Acquisition 

and Relocation Plan. This analysis shall also be utilized to evaluate and comply with DEQ 

Minimum Standard 19. Adequacy of all receiving channels relevant to the Poplar Creek culvert 

shall be verified using the 100 year flood event. 

Design-Builder shall provide to Department two paper and two electronic copies on 

compact disc (CD) of a final drainage report incorporating all drainage calculations including 

pre- and post-development discharges, capacities, and supporting data, including drainage areas 

(with maps) and ground cover calculations, in accordance with the documentation requirements 

as outlined in the VDOT Drainage Manual 

The Contract Price assumes that the existing drainage pipes and culverts within the 

Project ROW limits are unserviceable and are to be plugged and abandoned in accordance with 

the VDOT Road and Bridge Standards, PP-1, removed, or replaced with adequate structures 

designed and constructed in support of Design-Builder’s final drainage design.  Design-Builder 

acknowledges that, as of the Agreement Date, none of the existing pipes and culverts within the 

Project ROW limits have been surveyed for structural and functional deficiencies.  If applicable, 

Design-Builder may, with Department’s prior, written approval (and for a corresponding 

reductive Change Order) use or repair serviceable and functional existing pipes and culverts, if 
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and when encountered.  Design-Builder shall assess the serviceability of the structure by 

performing a visual/video inspection of the existing pipes and culverts utilizing the assessment 

criteria for Post-Installation Inspections presented in Department Supplemental Specification 

30203.  Design-Builder shall provide Department with an inspection report documenting the 

assessment as prescribed in such supplemental specification.  Drainage pipes and box culverts 

deemed repairable shall be rehabilitated in accordance with Department’s guidelines including 

those methods outlined in the latest version of I&IM-LD-244 and “Special Provision 

SU302000A - Pipe Culvert Replacement or Rehabilitation.” 

2.9.4 Stormwater Management Plan and Erosion and Sediment Control 

Plan   

Design-Builder shall prepare an Erosion and Sediment Control Plan and Narrative 

(“ESC”), SWPPP, and a SWM Plan, each in compliance with applicable requirements of the 

Standards, Standard Specifications and Reference Documents listed in Section 2.1 of these 

Technical Requirements, Section 107.16 of the Division I Amendments and State erosion and 

sediment control and stormwater management Legal Requirements and, in each case, based upon 

the Rough-Grade and ultimate Paved Road.  Design-Builder shall appoint a qualified person 

within its team, other than the ESC and post-construction “SWM Plan designer,” who is 

authorized by DEQ to perform plan reviews, independently review and certify that the ESC 

Plans and Narrative and post-construction SWM Plan for the Project are in accordance with 

Department’s Approved ESC and SWM Standards and Specifications.  Before implementing any 

ESC or post-construction SWM measures not included in Department’s approved ESC and 

SWM Standards and Specifications, Design-Builder must seek a variance or exception 

respectively with Department, in accordance with the latest versions of I&IM-LD-11 and I&IM-

LD-195. Design-Builder shall complete and submit the ESC and SWM Certification Form (LD-

445C) to Department certifying the ESC.  Design-Builder shall provide Department two paper 

and two electronic copies each on CD of the final ESC Plan and Narrative, SWPPP and post-

construction SWM Plan incorporating all calculations, analysis, documentation and evaluations 

required.  The ESC narrative shall specifically include calculations (with supporting data) 

documenting and certifying that the design meets the adequate outfall requirements of applicable 

Legal Requirements promulgated through the Virginia Stormwater Management Program 

regulations and the Virginia Stormwater Management Act for each location where stormwater is 

discharged from the Project. 

Design-Builder shall cause the ESC plan to be prepared and certified by a qualified PE, 

registered in the State, with assistance from experts in related fields.  Design-Builder shall 

design, construct and maintain erosion and sediment control for the Project using the best 

management practices to minimize additional contributions of sediment to stream flow or runoff 

outside the Site.  Design-Builder shall either convert to permanent stormwater management 

facilities or remove after construction by returning the ground to approximate pre-construction 

conditions for all temporary sediment facilities no longer required for erosion and sediment 

control. 

2.9.5 Stormwater Management Facilities 
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Design-Builder shall design and construct the SWM facilities as required for the Project 

in accordance with the latest version of I&IM-LD-195, the further requirements under Section 

2.7 of these Technical Requirements and this Section 2.9.5, the other applicable Standards, 

Standard Specifications and Reference Documents listed in Section 2.1 of these Technical 

Requirements and otherwise compliant with the minimum geotechnical requirements specified 

herein.  Design-Builder shall design and construct proper ingress and egress to any SWM facility 

and any specific proprietary facilities shall have proper maintenance details included in the 

Plans. 

SWM facilities construction shall include construction and stabilization of access roads 

per Bristol District requirements and the VDOT Road and Bridge Standards for access road 

section:  

• Type I - for grades less than 14 percent, use 6” Crusher Run Aggr. 25 or 26 

• Type III – for grades 14 percent or greater, use Asphalt Conc. Type SM-9.5A or 

SM-9.5D @ 220 Lbs. per S.Y. over 4” Aggr. Base Mat’l. Ty. 1 No. 21A or 21B.   

Design-Builder shall install impervious liners into permanent SWM facilities as required 

based on subsurface investigation by the Geotechnical Engineer and approved by Department.  

All permanent storm sewer system pipes and culverts installed by Design-Builder for permanent 

stormwater management shall be reinforced concrete pipe. 

2.9.6 Other Drainage Requirements 

All drainage facilities (existing and newly constructed) that are not within the Site that 

are disturbed or extended as a part of the Project shall be cleaned out by Design-Builder, 

maintaining the original line and grade, hydraulic capacity or construction of the facility prior to 

Final Completion. 

2.10 Transportation Management Plan 

Department has determined that the Project meets the criteria for a “Type B Category III 

project” in accordance with L&D Memorandum I&IM-241.5 (dated September 19, 2011).  

Therefore, Design-Builder shall develop and incorporate a Transportation Management Plan 

(“TMP”) in accordance with the requirements of L&D Memorandum I&IM-241.5 (dated 

September 19, 2011).  Design-Builder shall coordinate all Work in accordance with the TMP 

using the most recent template from Department’s Bristol District available as of the Agreement 

Date.  

The TMP shall address at a minimum the following with respect to incident management 

on Routes 604 and 614 at its intersection with the Project and Route 615 and Stable Drive at each 

of their intersections with Route 604: 

• 24/7 point of contact for emergency notification of incident by Traffic Operations 

Center (TOC) 
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• equipment to be utilized in the event a detour is necessary 

• pre-staged detour equipment and materials needs 

• signage of detour routes 

• coordination with Virginia State Police and Buchanan County Sheriff’s 

Department, the cost of which service is $0.00. 

2.10.1 Maintenance of Traffic 

Design-Builder shall develop and deliver a “Maintenance of Traffic Plan” and a TMP 

detailing a narrative plan for the Work, maintenance of traffic through work area and all 

construction accesses for approval by Department.  This plan shall reflect the Scope of Work and 

all applicable Standards, Standard Specifications and Reference Documents.  This plan shall be 

developed and delivered to Department in accordance with L&D Memorandum I&IM-241.5 and 

incorporate all strategies meeting the criteria for a “Type B Category III project” for temporary 

traffic control, public communication and outreach, and transportation operations.  Design-

Builder shall bear the risk for any changes to the TMP resulting from any Design-Builder-

initiated changes to the sequence of construction or Scope of Work.  

Design-Builder shall follow its sequence of construction set forth in approved Work 

Package, unless Design-Builder submits and secures Department approval for a sequence which 

shall both expedite construction while lessening the effect of such construction upon the 

traveling public.  The intent of the sequence of construction is that portions of the Project which 

cross existing Roadways may be allowed to be constructed provided such portions of the Work 

do not interfere with existing traffic flow and/or do not cause any delay in the Contract Time(s).  

Under no circumstances shall concurrent construction left and right of any lane of traffic be 

allowed, unless otherwise approved by Department. 

The Maintenance of Traffic Plan shall extend the prescribed distance beyond the 

construction tie-in locations to allow for the required length of shift per the current editions of 

the “Virginia Work Area Protection Manual (2011)” and the “Manual on Uniform Traffic 

Control Devices (2009).”   

Design-Builder shall install, maintain, adjust and remove all required construction signs 

throughout the duration of the Project. 

Design-Builder shall coordinate with the Buchanan County Sheriff’s Department if 

assistance with maintenance of traffic is required for the Project.  Design-Builder shall contact 

the  Buchanan County Sheriff’s Department to coordinate schedule assistance.  A minimum of 

48 hours advance notice is required.  As between Department and Design-Builder, Design-

Builder shall be responsible for all costs incurred by the Buchanan County Sheriff’s Department 

specific to the Project, if any, and arising out of or relating to maintenance of traffic. 
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Flag persons shall be certified according to the Virginia Flagger Certification Program. 

2.10.2 Reserved 

2.10.3 Holiday Restrictions 

Subject to implementation of temporary detours or roadway closures included in the 

approved Construction Plans and in addition to the limitations of operations described under 

Section 108.02 of the Division I Amendments, Design-Builder shall not be permitted to conduct 

any operations at Routes 604, 614, 615 and Stable Drive during the following periods: 

• New Year Day Holiday shall be from 7:00 AM December 31st of each calendar 

year until 7:00 AM the next work day following New Year Day of each calendar 

year, unless the holiday occurs on a Sunday and then the following Monday shall 

be considered the Holiday. 

• Memorial Day Holiday shall be from 7:00 AM Friday prior to Memorial Day of 

each calendar year until 7:00 AM Tuesday following the Memorial Day of each 

calendar year. 

• Easter Holiday shall be from 7:00 AM on Good Friday of each calendar year until 

7:00 AM the following Monday after Easter Sunday. 

• Independence Day Holiday shall be from 7:00 AM July 3rd of each calendar year 

until 7:00 AM the next work day following Independence Day of each calendar 

year, unless the holiday occurs on a Sunday and then the following Monday shall 

be considered the Holiday. 

• Labor Day Holiday shall be from 7:00 AM Friday prior to Labor Day of each 

calendar year until 7:00 AM Tuesday following the Labor Day of each calendar 

year. 

• Thanksgiving Day Holiday shall be from 7:00 AM Wednesday prior to 

Thanksgiving Day of each calendar year until 7:00 AM Monday following the 

Thanksgiving Day of each calendar year. 

• Christmas Day Holiday shall be from 7:00 AM December 23rd of each calendar 

year until 7:00 AM December 27th of each calendar year. 

2.11 Public Involvement/Relations 

Following Notice to Proceed for Design, Design-Builder shall develop and submit to 

Department for Department’s review and approval a Community Relations Plan that addresses 

how Design-Builder plans to minimize traffic shifts and other traffic and property-impacting 

activities, which shall be coordinated with and communicated to the public and relevant 
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stakeholders.  This plan shall include a description and/or example of a log to be used for 

reporting purposes to Department and for tracking communications. 

Design-Builder shall provide a point of contact and phone number for the public to use in 

calling to request information or express concerns from the Effective Date to Final Completion.  

All information to be released to the public shall be approved prior to release, and the date and 

time of any such release, by Department.  Design-Builder shall coordinate in the preparation and 

release of public information with Department. 

Design-Builder shall coordinate with Department on a “Design Public Hearing”, the 

plan for which is to be prepared in accordance with the current version (as of the Agreement 

Date) of applicable Standards, Standard Specifications and Reference Documents (including the 

Road Design Manual, and Department’s Policy Manual for Public Participation in Transportation 

Projects), to be held after preliminary design plans are submitted and a field inspection is 

completed.  Design-Builder shall coordinate with Department to schedule appropriate time and 

location for the Design Public Hearing, and shall be prepare and provide for any information, 

displays and brochures, as may be directed by Department. 

Design-Builder shall hold informal meetings with affected stakeholders when necessary 

and/or as directed by Department.  These stakeholders shall include:  local institutions (hospitals, 

schools, etc.) and Buchanan County service providers (Police, Fire and EMS Departments, 

Utilities, etc.).  All stakeholders, including all area medical agencies responsible for emergency 

transport of patients that use Routes 604, 614, 615 and Stable Drive shall be informed of 

meetings.  Any meetings held shall be in accordance with the current version (as of the 

Agreement Date of the Contract Documents) of Department’s Policy Manual for Public 

Participation in Transportation Projects.   

During the construction Work, Design-Builder shall provide an emergency contact list of 

Project personnel and have sufficient manpower and resources available to respond to any on-

Site emergency, including any work zone incidents and operate as a liaison between Department, 

Buchanan County and Construction Manager in order to comply with local ordinances and 

provide appropriate notification to affected landowners and other stakeholders. 

2.12 Surface Right-of-Way and Subsurface Rights  

Design-Builder, acting as an agent on behalf of the State, shall provide all surface and 

subsurface Project ROW acquisition services (the “ROW Acquisition Services”) for the 

Project’s acquisition, (such that there exist no easements, encumbrances or other rights, 

restrictive of, in Department’s reasonable discretion, Department’s use and enjoyment of the 

Project as a completed Roadway, as and when a Paved Road) of the Comprehensive Real 

Property Rights.  The “Comprehensive Real Property Rights” are (a) fee simple title to the 

surface of the Adverse Project ROW to the heavens, (b) permanent and temporary Utility 

easements, (c) fee simple title to Adverse subsurface real property rights (including leaseholds) 

to the lower limit of the Mineral Acquisition Limits as shown in Attachment 2.12 and (d) 

sterilization of minable rights (including coal, clay or clay products) as identified in the final 
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Mineral Reserve Study that are outside the subsurface width of the Project ROW as a result of 

the Work, if any.  The Comprehensive Real Property Rights, together with the Owned Project 

ROW, comprise all real property rights for the Project (including those formerly held by Design-

Builder or its Affiliates), such that there exist no easements, encumbrances or other rights 

restrictive of Department’s real property rights.  For the purposes of clarity, ROW acquisition for 

drainage shall include property or easements required for meeting the applicable requirements of 

the DEQ Erosion & Sediment Control regulations.  The ROW Acquisition Services include 

survey ROW plans or plats, certified title reports, appraisal, appraisal review, negotiations, and 

settlements.  Design-Builder must have received the Notice to Proceed to Commence ROW 

Acquisitions prior to making any offers, in such capacity as agent on behalf of the State, to 

acquire such surface and subsurface parcels Project ROW or other real property rights.  ROW 

Acquisition Services include the valuation of timber or crop rights, if relevant, appurtenant to the 

surface of Adverse Project ROW. 

The term “ROW Acquisition Costs” means the actual amount paid (a) as a purchase 

price to a landowner, or other owner of adverse real property rights for the Comprehensive Real 

Property Rights, (b) as costs attributable to extinguishing real property rights with respect to 

timber or crops, to the extent permitted by applicable Legal Requirements, and if appurtenant to 

the surface of Adverse Project ROW, and (c) in each case, all other and miscellaneous fees 

associated with closings as part of the Project (including costs of any public hearings that may be 

required, all expenses related to the acquisitions and associated legal costs, and any additional 

amounts paid to the landowners, easement holders or other Persons with real property rights to 

reach a settlement or to pay for a court award). The costs associated with obtaining and 

maintaining required title insurance policies are not “ROW Acquisition Costs,” and Design-

Builder shall pay all such fees, costs and expenses within the Contract Price.  Department shall 

pay all ROW Acquisition Costs, if any, which, for purposes of clarity, include those ROW 

Acquisition Costs for acquiring the real property rights required to achieve the condition in 

subparagraph (m) to the definition of Final Completion with respect to Project ROW and as 

otherwise may be specifically set forth in the Contract Documents.   

Notwithstanding the foregoing provision, should additional real property rights be 

required solely to accommodate Design-Builder’s use of unique solutions and/or means, methods 

and resources used during construction above and beyond the limits of the Project ROW depicted 

in the approved ROW plans in which case, all ROW Acquisition Costs, including acquisition 

services, for such additional acquisitions in fee or of easements shall be paid by Design-Builder.  

If additional Project ROW is needed as a result of an approved change request by Design-Builder 

to the Scope of Work, Design-Builder shall follow the procedures indicated in the “ROW 

Acquisition Guidelines” (Chapter 5 of the ROW Manual).   

The following responsibilities shall be carried out by either Design-Builder or 

Department as specified in each bulleted item below: 

• For all surface and subsurface parcels (or, as applicable, easements or other real 

property rights) acquired after the Agreement Date, Design-Builder shall acquire 

such parcels, easements or other real property rights in accordance with all 
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applicable federal and State Legal Requirements, including 49 C.F.R. pt. 24, The 

Uniform Relocation Assistance and Real Property Acquisition Policies Act of 

1970, as amended (the “Uniform Act”) and Va. Code Ann. Titles 25.1 and 33.2.  

Design-Builder shall follow the associated guidelines established by Department 

and other federal and State guidelines, the ROW Manual and Department’s Utility 

Manual of Instructions, as well as I&IM-LD-243 and Chapter 12 of Department’s 

Survey Manual.  If Design-Builder or any of its Subcontractors tasked with ROW 

Acquisition Services fails to follow the Uniform Act in the performance of the 

acquisition and/or relocation processes, or fails to obtain or create any mandatory 

written documentation in Design-Builder’s Project ROW parcel file, then Design-

Builder shall pay all expenses determined to be ineligible for reimbursement from 

federal funding. 

• Design-Builder shall require, as among all conveyance documents, properly-

marked plan sheets and profile sheets. 

• Design-Builder may not employ the use of Rights of Entry until the landowner 

has been made a bona fide offer to acquire the property, except with Department’s 

prior written approval. 

• Department shall designate a hearing officer to hear any “Relocation Assistance” 

(as such term is defined in the ROW Manual) appeals.  Department agrees to 

assist with any out-of-State relocation by persons displaced within the rights of 

way by arranging with such other state(s) for verification of the relocation 

assistance claim. 

• Department may, but shall not be required to, entertain the use of relocation 

incentive plans, if the Project requires a significant number of relocations or 

critical relocations.  Such incentive plans shall be presented to Department for 

approval.  If Department approves the incentive plan, it will seek FHWA 

approval.  Any relocation incentive plan shall be uniformly administered so that 

all landowners and displacees of a similar occupancy receive fair and equitable 

treatment. Under no circumstances is a relocation incentive to be used without 

Department’s prior approval. 

• Department may, but shall not be required to, entertain the use of protective 

leasing to provide for the availability of housing or apartments for relocation 

purposes.  Such protective leasing plans must be presented to Department for 

approval prior to their implementation. 

• Va. Code Ann. § 33.2-1032 provides that the Commissioner of Highways may 

acquire lands on which graves are located through either voluntary conveyance or 

condemnation.  In the course of relocating such graves, the Commissioner of 

Highways, through the Office of the Attorney General, will appoint an attorney to 

prepare the Order and Petition for the exhumation and re-interment of the graves.  
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Design-Builder shall determine the number of graves, locating next of kin if 

possible, acquire new grave sites and manage the grave relocations as outlined in 

Chapter 3.4.7 of the ROW Manual. 

• Design-Builder shall submit a Project-specific ROW Acquisition and Relocation 

Plan to Department for approval prior to commencing any Work within or relating 

to the Project ROW, which Plan shall include mapping that shows which surface 

and subsurface parcels are Owned and which are Adverse.  Owned surface and 

subsurface parcels will have been donated to the State by general warranty deed 

on or prior to issuance of the Notice to Proceed for Construction.  No offers to 

acquire Adverse property shall be made prior to the ROW Acquisition and 

Relocation Plan approval and issuance of the Notice to Proceed to Commence 

Project ROW Acquisitions.  The ROW Acquisition and Relocation Plan shall 

describe Design-Builder’s methods for ROW Acquisition Services, including the 

appropriate steps and workflow required for title examinations, appraisals, review 

of appraisals, negotiations, acquisition, and relocation, and shall contain the 

proposed schedule of Project ROW acquisition activities including the specific 

parcels to be acquired and all relocations.  The Baseline Schedule shall include 

activities and time associated with Department’s review and approval of just 

compensation, relocation benefits and administrative settlements.  The ROW 

Acquisition and Relocation Plan shall allow for the orderly relocation of displaced 

persons based on time frames not less than those provided by the Uniform Act.  

This Plan shall be updated as necessary until Final Completion and all updates 

must be submitted to Department for approval.  Approval of the ROW 

Acquisition and Relocation Plan is based on the ROW Acquisition and Relocation 

Plan providing a reasonable and orderly workflow and Work being provided to 

Department as completed. 

• A Department representative will be available to make timely decisions 

concerning the review and approval of just compensation, approval of relocation 

benefits, approval of administrative settlements and approval of closing or 

condemnation packages on behalf of Department.  Department will issue 

decisions on approval requests within 21 days.  Submission of documents 

requiring Department approval shall contain the necessary language and 

certifications as shown on the examples provided in the Appendix to Chapter 10, 

“Special Projects,” of the ROW Manual.   

• Design-Builder shall obtain access to and use Department’s Right of Way and 

Utilities Management System (“RUMS”) to manage and track the acquisition 

process.  RUMS will be used for Project status reporting; therefore, entries in 

RUMS shall be made at least weekly to accurately reflect current Project status.  

Design-Builder shall use Department’s standard forms and documents, as found 

in RUMS, unless Department approves otherwise, on a case-by-case basis.  

Training in the use of RUMS and technical assistance will be provided by 

Department. 
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• Design-Builder shall provide a current title examination (no older than 60 days) 

for each parcel at the time of the initial offer to the landowner.  Each title 

examination report shall be prepared by a Department-approved attorney or title 

company.  If any title examination report has an effective date that is older than 

60 days, an update is required prior to making an initial offer to the landowner.  

Design-Builder shall insure title to every parcel acquired by voluntary conveyance 

by a title insurance policy in favor of the State, in form and substance satisfactory 

to Department. 

• With respect to each Adverse parcel, and in addition to Design-Builder’s 

obligation to prepare and deliver the ROW Acquisition and Relocation Plan, 

Design-Builder shall submit an acquisition plan for Department review and 

approval in writing prior to commencing the individual parcel appraisal, which 

acquisition plan shall detail the type of appraisal to be prepared for each such 

parcel and the name of the proposed appraiser.  The proposed appraiser shall be of 

an appropriate qualification level to match the complexity of the appraisal scope.  

Design-Builder shall prepare appraisals in accordance with Department’s 

“Appraisal Guidelines,” as more fully set forth in the ROW Manual.  The 

proposed or selected review appraiser shall be on Department’s approved fee 

review appraiser list.  Alternatively, Design-Builder may submit an exception 

request to use a review appraiser who is not on Department’s approved review 

appraisal list for Department’s approval.  Department shall issue a final approval 

of all appraisals. 

• Payment documentation is to be prepared and submitted to Department with the 

“Acquisition Report” (Department Form RW-24).  Department will process 

vouchers and issue checks from the State (“State Warrants”) for all payments that 

are the responsibility of Department under the Contract Documents and send to 

Design-Builder, who shall then disburse and arrange for conveyance of (a) in 

respect of Adverse parcels in the Project ROW, indefeasible fee simple title to the 

State and (b) in respect of all other parcels necessary for the Work or the Project, 

senior easement rights or other approved real property rights to the State.  Design-

Builder shall make payments of benefits to landowners for negotiated settlements, 

relocation benefits, and payments to be deposited with the proper court in the 

State, having jurisdiction. 

• Design-Builder shall prepare, obtain execution of, and record documents 

conveying title (or an easement) to such surface and subsurface parcels to the 

State and deliver all executed and recorded general warranty deeds to the State.  

Prior to the recordation of any instrument, Department shall review and approve 

the document.  For all property purchased in conjunction with the Project, title 

will be acquired in fee simple (except that (a) Department may, in its sole 

discretion, direct the acquisition of easements with respect to any portion of the 

Project ROW and (b) those real property rights obtained in connection with 

subsurface (“mineral”) rights shall be conveyed to “State, Grantee” by a 
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Department-approved general warranty deed, free and clear of all Liens, except 

Liens expressly permitted by Department in writing in advance of deed 

recordation.  All easements, except for private Utility company easements shall be 

acquired in the name of “State, Grantee.”  Private Utility company easements will 

be acquired in the name of each Utility company when the private Utility 

company has prior recorded easements. 

• Because these acquisitions are being made on behalf of the State, Department 

shall make the ultimate determination in each case as to whether settlement is 

appropriate or whether the filing of an eminent domain action is necessary, taking 

into consideration the recommendations of Design-Builder.  When Department 

authorizes the filing of a certificate (invoking the power of eminent domain), 

Design-Builder shall prepare a “Notice of Filing of Certificate” and the certificate 

assembly.  All required documents necessary to file a certificate shall be 

forwarded along with a prepared certificate to Department for review and 

approval.  Department will execute the certificate, arrange for payment, as 

appropriate, and will return the assembly to Design-Builder.  Design-Builder shall 

update the title examination and shall file the certificate.   

• When Department determines that it is appropriate, Design-Builder shall continue 

further negotiations for a minimum of 60 days, in order to reach settlement after 

the filing of certificate.  After that time, the eminent domain case will be assigned 

to an outside attorney appointed by the Office of the Attorney General.  When 

requested, Design-Builder shall provide the necessary staff and resources to work 

with Department and such attorney throughout the entire condemnation process 

until the property is acquired by entry of a final non-appealable order, by deed, or 

by an “Agreement After Certificate,” executed and approved by Department and 

the appropriate court having jurisdiction.  Design-Builder will provide updated 

appraisals (i.e., appraisal reports effective as of the date of taking) and expert 

testimony supporting condemnation proceedings upon request by Department.  

Services performed by Design-Builder or its consultants after an eminent domain 

action is assigned to an outside attorney will be paid, if and when necessary, 

under a Change Order in accordance with Article 9 of the General Conditions. 

• Design-Builder shall be responsible for all contacts with landowners for Project 

ROW or construction items. 

• Design-Builder shall maintain access at all times to all parcels on the Project 

ROW (and, if applicable, all easements to the Project ROW) during construction. 

• Design-Builder shall use reasonable care in determining whether there is reason to 

believe that a parcel to be acquired for Project ROW may contain concealed or 

hidden wastes or other materials or hazards requiring remedial action or 

treatment.  When there is reason to believe that such materials may be present, 

Design-Builder shall notify Department within three days.  Design-Builder shall 
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not proceed with acquiring such property until it receives a responsive Notice 

from Department providing guidance to Design-Builder. 

• During the acquisition process and for a period of five years after Final 

Completion, and until the State has indefeasible title to the property, all Project 

documents and records not previously delivered to Department, including design 

and engineering costs, construction costs, costs of acquisition of rights of way, 

and all documents and records necessary to determine compliance with all Legal 

Requirements relating to the acquisition of rights of way and the costs of 

relocation of Utilities, shall be maintained and made available to Department and 

to FHWA for inspection and/or audit.  Copies of all documents/correspondence 

shall be submitted to Department for distribution to Department’s “Central 

Office.” 

• As a condition to achievement of Substantial Completion, Design-Builder shall 

provide and set Department RW-2 ROW monuments within the Project ROW 

limits, which shall be indicated on the Record (“As-Built”) Plans in accordance 

with Department’s Survey Manual. 

• Design-Builder shall restore or replace in the same configuration relative to the 

improvements any existing fencing impacted by Design-Builder’s design and 

construction activities.  Any new Department fencing shall be Department 

standard FE-W1. 

• Design-Builder shall notify Department of any and all encroachments (temporary 

or permanent) by third parties upon the Project ROW. 

2.13 Gas Wells, Oil Wells and Associated Facilities 

Design-Builder shall coordinate the Work with all owners, operators, or Persons claiming 

ownership of, or other interests in, in each case, for which Design-Builder has actual or 

constructive notice of such ownership or other interest in, gas wells, oil wells and/or facilities 

associated with either or both gas wells or oil wells, such as collection pipelines, transmission 

pipelines, compressor stations and associated power lines (for purposes of this Section 2.12, 

collectively “Associated Facilities” and such owners or claimed owners “AF Owners”), in each 

case that may be affected by the Work or by location of the Project ROW.   

It is the intent of the parties that the process upon encountering any Associated Facilities 

be handled first in the nature of Utility relocations, as described in Section 2.15 of these 

Technical Requirements, and that failing successful resolution by such process, the parties shall 

resort to applicable Legal Requirements pertaining to the real property interests involved.  The 

provisions in this Section 2.12 are intended to prescribe the processes and associated 

requirements in employing such strategy, to the end of completion of the Work and successful 

relocation or other accommodation of Associated Facilities.  Accordingly, Design-Builder shall 

perform its obligations under this Section 2.12 in accordance with VDOT Utilities Manual of 



Part 2 Poplar Creek Project Phase A (part of the Route 121 Project) 

Technical Requirements Buchanan County, Virginia 

Dated as of July 6, 2016  Project No. 0121-013-793, P102, R201, C501, D601 

 

 

Commonwealth of Virginia 

Virginia Department of Transportation 

Page 49 of 71 
9969318.v30 

Instruction (January 2016), ROW Manual, land use “Permit” regulations (24 Va. Admin. Code § 

30-151), VDOT Land Use Permit Guidance Manual, Va. Code Ann. §§ 33.2-1000, et seq., other 

applicable Legal Requirements, all other applicable Standards, Specifications, Reference 

Documents and, where the foregoing Legal Requirements, Standards, Standard Specifications 

and Reference Documents are silent or defer to industry standards, then applicable industry 

standards (e.g., gauge of conduit, etc.); provided, however, that Design-Builder shall consult 

with Department as to which industry standard applies, prior to undertaking any Associated 

Facilities-related Work, if more than one industry standard applies to such portion of the Work. 

Design-Builder shall meet with the Project Manager and Department’s Bristol District 

“Utilities Engineer” (or designee from within Department’s Bristol District Utilities Office) 

within 45 days of the Effective Date to gain a full understanding of what is required with each 

submittal with respect to Associated Facilities-related Work. 

Design-Builder shall designate on the Construction Plans all Associated Facilities on or 

near the Project ROW (and on or near the Project Activities, if not on or near the Project ROW, 

but as may be necessary as part of the Work).  Design-Builder shall use reasonable efforts to 

design the Project to avoid conflicts with all Associated Facilities, and minimize impacts where 

conflicts cannot be avoided. 

Design-Builder shall perform, as part of the Work, all Work associated with Associated 

Facilities, including performing Associated Facilities location (test holes), conflict evaluations, 

cost responsibility determinations, preparing Associated Facilities relocation design plans, 

identification of and negotiation for replacement land rights acquisition, Associated Facilities 

coordination required for the Project (collectively, “Associated Facilities-related Work”).  

Design-Builder shall perform, or cause to be performed under the applicable AF Agreement (as 

defined below), all Associated Facilities-related Work within the Contract Price and in 

accordance with the Baseline Schedule; provided, however, that the compensation paid to AF 

Owners (including the acquisition cost of replacement land rights) for compensable real property 

rights will be paid by Department and is not in the Contract Price. 

Design-Builder shall determine, and accommodate in its design, the prior rights of each 

AF Owner’s facilities if claimed by an AF Owner.  If there is a dispute over prior rights with the 

AF Owners, then as between Department and Design-Builder, Design-Builder shall resolve such 

dispute without any entitlement to a Change Order increasing the Contract Price or extending 

any of the Contract Time(s), consistent with Article 9 of the General Conditions.   

Design-Builder shall prepare and submit to Department a “Preliminary Gas Well, Oil 

Wells and Associated Facilities Status Report” within 120 days of the effective date of the 

Notice to Proceed for Design that includes a listing of all Associated Facilities located on the Site 

and a conflict evaluation and cost responsibility determination (as between the respective AF 

Owner and Design-Builder) for affected Associated Facilities.  This report shall include copies of 

easements, plans, or other supporting documentation that substantiates any compensable rights of 

the AF Owners.   
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Design-Builder shall initiate early coordination with all AF Owners located within the 

Project ROW (and on or near the Project Activities, if not on or near the Project ROW, but as 

may be necessary as part of the Work).  Design-Builder shall coordinate and conduct a 

preliminary review meeting with all affected AF Owners to assess and explain the expected 

impact of the Project. The Project Manager and Department’s Bristol District “Utilities 

Engineer” (or designee) shall be invited to this meeting, and the meeting shall be held at such 

time that both the Project Manager and the Utilities Engineer (or designee) can attend or 

affirmatively waive, in writing, the requirement that either or both attend. 

Design-Builder shall review all relocation plans for compliance with the ROW Manual, 

Department’s Utilities Manual of Instructions, Department’s Utility Relocation Policies and 

Procedures and Department’s Land Use Permit Guidance Manual.  Design-Builder shall also 

determine if there are conflicts (a) between such manuals, policies and procedures with Design-

Builder’s planned Roadway improvements (whereupon Design-Builder shall resolve all such 

conflicts in favor of such manuals, policies and procedures) and (b) between Design-Builder’s 

planned Roadway improvements and each of the Associated Facilities relocation plans 

(whereupon, Design-Builder shall resolve such conflicts consistent with the Contract 

Documents).   

Associated Facilities that are either existing (and to remain in-place), relocated or 

abandoned shall be allowed within the Project ROW through a land use “Permit” (as defined in 

the VDOT Land Use Permit Guidance Manual) to be approved and issued by Department to the 

AF Owner.  Relocated or constructed Associated Facilities shall be designed and constructed so 

as to avoid disruption to the traveling public on the proposed Paved Road during operation, 

maintenance or repair. 

Design-Builder shall enter into an Associated Facilities agreement approved by 

Department (each an “AF Agreement,” for purposes of this Section 2.12 and as such term is 

used in the Utilities Manual of Instruction) with each of the AF Owners to perform design and 

construction of all Associated Facilities-related Work (as defined below) in accordance with the 

requirements listed in the second paragraph of this Section 2.12.  Design-Builder acknowledges, 

and shall cause all AF Owners with which it enters into an AF Agreement to acknowledge 

expressly, that Associated Facilities-related Work is subject, in all respects to the “Buy America” 

provisions, as more fully set forth in Section 2.19 of these Technical Requirements.   

As between Department and Design-Builder, Design-Builder is responsible for resolving 

any issues with, or relating to, the Work performed by AF Owners.  Design-Builder shall not be 

entitled to claim any increase in the Contract Price or extension of any Contract Time(s) for any 

delays, inconveniences or damage sustained by Design-Builder or its Subcontractors due any 

such issues, interference from Associated Facilities with the Work or Associated Facilities-

related Work (including, specifically, relocation of Associated Facilities), except as otherwise 

provided in the Contract Documents.   

Design-Builder shall identify and acquire any replacement easements with respect to all 

Associated Facilities that are required in accordance with Section 2.11 of these Technical 
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Requirements for all Associated Facilities necessary for relocation due to conflicts with the 

Project.  Except as otherwise explicitly set forth in the Contract Documents as Department’s 

responsibility, Design-Builder shall include provisions in each AF Agreement that either the 

relevant AF Owner or Design-Builder is responsible for obtaining and maintaining all 

Governmental Approvals outside the Project ROW.  Design-Builder shall cause, in its AF 

Agreement with each AF Owner, the AF Owners to use Design-Builder’s design plan for 

preparing relocation plans and estimates.   

If a party other than any of the AF Owners prepares relocation plans, Design-Builder 

shall ensure that, as a term in its AF Agreement with each AF Owner, each AF Owner concurs in 

the relocation plan (with such concurrence conspicuously noted on the relocation plans 

themselves) prior to implementation.  Design-Builder shall provide all AF Owners with 

Roadway design plans as soon as the plans have reached a level of completeness adequate to 

allow each AF Owner to fully understand the Project impacts.   

Design-Builder shall, as an obligation under each AF Agreement, obtain (and deliver to 

Department) the following from the AF Owners whose Associated Facilities are located within 

the Project ROW, and AF Agreements shall obligate the AF Owners to provide: (a) relocation 

plans, including letters of “no cost” where the AF Owners do not have a compensable right by 

virtue of not having recorded title to real property on which claimed Associated Facilities are 

situated; (b) AF Agreements including cost estimate and relocation plans where the AF Owners 

have a compensable right; or (c) letters of “no conflict” where the Associated Facilities will not 

be impacted by the Project.   

Upon Final Completion, Design-Builder shall cause to be performed under the AF 

Agreement with each AF Owner that the AF Owner or Design-Builder shall submit a land use 

“Permit” in accordance with 24 Va. Admin. Code § 30-151 and Department’s Land Use Permit 

Guidance Manual application for an in-place or as-built permit to Department’s Lebanon 

“Residency office”.  Design-Builder shall cause to be performed under the AF Agreement with 

the AF Owners that pipelines that cross the Roadbed shall be in a casing pipe as shown on the 

plans with a minimum cover of 60 inches below the surface of the Rough-Grade Roadbed and 

unless a permit agreement is approved by the Engineer, pipelines that run longitudinally with the 

Project ROW shall be placed outside the limited access line, as depicted on Plans.   

Design-Builder shall cause to be performed under each AF Agreement with the AF 

Owners that the Associated Facilities shall be constructed, inspected, operated and maintained by 

or for the AF Owner in accordance with industry standards.  Design-Builder shall, in each AF 

Agreement, cause any affected AF Owners not to commence any relocation work with respect to 

such affected AF Owner’s Associated Facilities until authorized by Design-Builder.  Design-

Builder shall receive written approval from Department prior to authorizing AF Owners to 

perform any Associated Facilities-related Work. 

Should an AF Owner and Design-Builder fail to reach an agreement, or within an AF 

Agreement, consensus on compensation for the Associated Facility-related Work pertaining to 

such AF Owner’s Associated Facility/ies, or compensation associated with the real property 
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directly affected by  such Associated Facilities, and Department concurs with Design-Builder 

that the real property must be acquired, then it is the intent of the parties to cease seeking to 

resolve matters relating to Associated Facilities as in the nature of Utilities, and instead resort to 

applicable Legal Requirements pertaining to the real property interests involved.  Design-Builder 

shall perform all responsibilities, as set forth in Va. Code Ann. §§ 33.2-1000, et seq., on behalf 

of the State, to include obtaining appraisals for such real property, negotiating the acquisition, 

prepare certificates, recording all documents and otherwise preparing for Department’s ultimate 

determination in each case as to whether settlement is appropriate or whether the filing of an 

eminent domain action is necessary, and in such case, preparing, serving, recording and 

otherwise handing all documents and performing all actions necessary or required for the 

Commissioner to exercise his or her final action under applicable Legal Requirements and under 

Section 2.11.  For purposes of clarity, Design-Builder shall arrange for payment for such real 

property acquisitions, whether by agreement, settlement or eminent domain, to the AF Owner by 

Department; provided, however, that all costs with respect to performance of ROW Acquisition 

Services, as more fully set forth in Section 2.11 of these Technical Requirements, with respect to 

Associated Facilities is within the Contract Price. 

Design-Builder shall submit to Department all relocation plans with respect to Associated 

Facilities.  The Construction Plans must expressly include and accommodate all such relocation 

plans and relocation plans with respect to all other Utilities.  Each relocation plan submitted shall 

be accompanied by a certification from Design-Builder stating that the proposed relocation does 

not conflict with the proposed Roadway improvements and shall not conflict with another Utility 

relocation plan or Associated Facilities relocation plan.  Design-Builder shall assemble the 

information included in the relocation plans into a final and complete form and in such a manner 

that Department may approve the submittals with minimal review.   

Design-Builder shall accurately show the final location of all Associated Facilities on the 

Record (“As-Built”) Plans for the Project.   

AF Owners that are potentially affected by the Project, with their respective contact 

numbers, include: 

Gas: 

CNX Gas 

2481 John Nash Boulevard 

Bluefield, West Virginia 24701  

Contact: Randy Albert 

Telephone: (304) 323-6500 

2.14 Traffic Control Devices 

Design-Builder shall design and construct all signs, pavement markings, and rumble 

strips.  A pavement marking and signing plan is required of Design-Builder for final approval by 

Department and shall be included as a planned work package among the Construction Plans. 
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2.14.1 Signs 

Design-Builder shall design, fabricate, install and maintain all new guide, supplemental, 

route marker, regulatory, warning and all other signs required for the Project under applicable 

Legal Requirements and the Standards, Standard Specifications and Reference Documents.  

Design-Builder is responsible for signs outside the limits of the Project ROW that are necessary 

to lead traffic to and transition traffic away from the Project. Design-Builder shall also make all 

required modifications to existing signs and remove any signage outside the limits of the Project 

ROW that are no longer appropriate or pertinent as a result of the completed Project. Signs shall 

be designed and installed to comply with the Standards, Standard Specifications and Reference 

Documents, including the MUTCD, the Virginia Supplement to the MUTCD, and the VDOT 

Traffic Engineering Division Memoranda.  

Any signs on adjacent roadways that require relocation/replacement due to construction 

activities shall be the responsibility of Design-Builder.  An existing sign inventory shall be 

completed prior to site demolition in accordance with the VDOT Traffic Engineering Design 

Manual.  This existing information shall be submitted at the same time as the first plan submittal 

for proposed signing. 

2.14.2 Pavement Markings 

Design-Builder shall provide and install all required pavement markings.  Pavement 

markings and markers shall comply with the Standards, Standard Specifications and Reference 

Documents, including the MUTCD, the Virginia Supplement to the MUTCD, and the VDOT 

Traffic Engineering Division Memoranda. 

All mainline permanent edge lines, centerlines, and skip lines shall be Type B, Class VI 

WR (Wet Reflective), patterned preformed tape.  All pavement marking relating to or as a result 

of the Work (temporary and permanent) are to be eradicated or installed, as may be required, by 

Design-Builder in accordance with the MUTCD, the Virginia Supplement to the MUTCD, and 

the VDOT Traffic Engineering Division Memoranda.  All pavement message markings shall be 

Type B Class I thermoplastic marking material with retroreflective optics bead packages. Raised 

pavement markers shall be snow plowable.  All connecting roads shall use permanent edge lines 

and centerlines of Type B Class I thermoplastic marking material with retroreflective optics bead 

packages. 

2.14.3 Rumble Strips 

Design-Builder shall construct mainline rumble strips along the right shoulder and the 

centerline in accordance with rumble strip details in the VDOT Road and Bridge Standards, Vol. 

1 and Vol. 2 (2008, including all revisions through November 2014).  All rumble strips shall be 

in accordance with IIM-LD-212.5 (TED 365.1) and locations by station shall be shown on the 

pavement typical sections.  All connecting roads do not require rumble strips. 

2.15 Utilities 
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Design-Builder shall coordinate the Work with all Utilities that may be affected by the 

Work or location of the Project ROW on the Site.  Design-Builder shall perform all Utility-

related Work in accordance with the VDOT Utilities Manual of Instruction (January 2016) and 

all other applicable Standards, Standard Specifications and Reference Documents.  Design-

Builder acknowledges, and shall cause all Utilities with which it enters into agreements pursuant 

to Design-Builder’s obligations to Department under this Section 2.15 to acknowledge expressly, 

that Utility relocation Work is subject, in all respects to the “Buy America” provisions, as more 

fully set forth in Section 2.22 of these Technical Requirements.  Design-Builder shall coordinate 

its Work, the Work performed by its Subcontractors (and their respective Sub-subcontractors) 

and work by affected Utilities.  The resolution of any conflicts between Utilities and the 

construction of the Project shall be the responsibility of Design-Builder without increase in the 

Contract Price or extension of any Contract Time(s) for any delays, inconveniences or damage 

sustained by Design-Builder or its Subcontractors due to interference from Utilities or the 

operation of relocating Utilities. 

Design-Builder shall designate all Utilities on or near the Project ROW (and on or near 

the Project Activities, as may be necessary as part of the Work).   

Design-Builder shall perform, as part of the Work, all Utility-related activities for 

delivery of the Project in accordance with the Contract Documents, including: Utility location 

(test holes), conflict evaluations, cost responsibility determinations, Utility relocation plans, 

Utility reimbursement, replacement land rights acquisition and Utility coordination required for 

the Project.  Design-Builder shall perform (or cause to be performed) all Utility relocations and 

adjustments required as a result of the Work, in each case in accordance with the Baseline 

Schedule; provided, however, that the compensation paid to landowners for replacement land 

rights shall be paid by Department.  Design-Builder shall pay, or cause private Utilities to pay, 

for private Utility relocation costs without increase in the Contract Price or extension of any 

Contract Time(s) for any delays, inconveniences or damage sustained by Design-Builder or its 

Subcontractors due to interference from Utilities or the operation of relocating Utilities. 

Design-Builder shall use reasonable efforts to design the Project to avoid conflicts with 

Utilities, and minimize impacts where conflicts cannot be avoided. 

Design-Builder shall initiate early coordination with all Utilities located within the 

Project ROW.  Design-Builder shall identify and acquire any replacement Utility easements 

needed for all Utilities necessary for relocation due to conflicts with the Project. 

Design-Builder shall provide all Utilities with Roadway design plans as soon as the plans 

have reached a level of completeness adequate to allow each Utility to fully understand the 

Project impacts.  Design-Builder shall cause, in its agreements with affected Utilities, the 

Utilities to use Design-Builder’s design plan for preparing relocation plans and estimates.  If a 

party other than the Utility prepares relocation plans, Design-Builder shall ensure that the 

affected Utility concurs in the relocation plan (with such concurrence conspicuously noted on the 

relocation plans themselves). 
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Design-Builder shall coordinate and conduct a preliminary review meeting with all 

affected Utilities to assess and explain the expected impact of the Project.  Department and the 

Bristol District Utilities Engineer (or designee) shall be included in this meeting. 

Design-Builder shall determine, and accommodate in its design, the prior rights of each 

Utility’s facilities if claimed by a Utility owner.  If there is a dispute over prior rights with a 

Utility, then as between Department and Design-Builder, Design-Builder shall resolve such 

dispute without any entitlement to a Change Order increasing the Contract Price or extending 

any of the Contract Time(s).  Design-Builder shall prepare and submit to Department a 

“Preliminary Utility Status Report” within 120 days after the effective date of the Notice to 

Proceed for Design that includes a listing of all Utilities located within the Project ROW limits 

and a conflict evaluation and cost responsibility determination (as between the Utility owner and 

Design-Builder) for each affected Utility.  This report shall include copies of easements, plans, 

or other supporting documentation that substantiates any compensable rights of the Utilities.  

Design-Builder shall obtain the following from each Utility that is located within the Project 

ROW: (a) relocation plans including letters of “no cost” where the Utility does not have a 

compensable right; (b) Utility agreements including cost estimate and relocation plans where the 

Utility has a compensable right; and (c) letters of “no conflict” where the Utility’s facilities shall 

not be impacted by the Project. 

Design-Builder shall review all relocation plans for compliance with the ROW Manual, 

Department’s Utilities Manual of Instructions, Utility Relocation Policies and Procedures and 

Department’s Land Use Permit Manual.  Design-Builder shall also determine that there are no 

conflicts (a) between such manuals, policies and procedures with Design-Builder’s planned 

Roadway improvements and (b) between Design-Builder’s planned Roadway improvements and 

each of the Utility’s relocation plans.   

Design-Builder shall submit to Department all conforming relocation plans.  Design-

Builder shall assemble the information included in the relocation plans into a final and complete 

form and in such a manner that Department may approve the submittals with minimal review.  

Design-Builder shall meet with Department’s District Utilities Office within 45 days after the 

effective date of the Notice to Proceed for Design to gain a full understanding of what is required 

with each submittal.  Design-Builder shall receive written approvals from Department prior to 

authorizing Utilities to commence relocation construction.  Design-Builder shall, in its 

agreements with affected Utilities, cause any affected Utility not to commence its relocation 

work until authorized by Design-Builder.  Each relocation plan submitted shall be accompanied 

by a certification from Design-Builder stating that the proposed relocation does not conflict with 

the proposed Roadway improvements and shall not conflict with another Utility’s relocation 

plan. 

Design-Builder shall accurately show the final location of all Utilities on the Record 

(“As-Built”) Plans for the Project.  Known Utility owners and their respective contact numbers 

include the following: 
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Water and Sanitary Sewer 

Buchanan County Public Service Authority 

1023 Old Benns Branch Road 

Vansant, Virginia 24656 

Contact: Greg McClanahan 

Telephone: (276) (276) 935-5827 

Electric – Distribution 

American Electric Power 

13563 Owens Drive 

Glade Spring, Virginia 24340 

Contact: Scarlet Collie 

Telephone: (276) 429-4117 

 

Telephone  

Verizon 

817 Fincastle Road 

Lebanon, Virginia 24266 

Contact: Wes Adams 

Telephone: (276) 889-4654 

Electric - Transmission 

American Electric Power 

1281 N Electric Road 

Roanoke, Virginia 24019 

Contact: Tim Earhart 

Telephone: (540) 562-7051 

 

Cable Television: 

Time Warner Cable 

1430 Second Street 

Richlands, Virginia 24641 

Contact:  Greg Cole 

Telephone: (276) 202-2375 

 

Traffic Control: 

VDOT 

Salem Traffic Operations Center 

1596 Deborah Lane 

Salem, VA 24153 

Telephone:  (540) 375-0170; (888) 782-7982 

2.16 Additional Subsurface Matters 

2.16.1 Incidental Coal and other Mineral Services 

Design-Builder shall obtain all mining-related Governmental Approvals, if any, 

Government financed Exemptions (“GFE’s”) or, if elected, revisions to existing Mining Permits 

or such other mining-related Governmental Approvals, if any, from DMME and other applicable 

State or federal Governmental Authorities required for construction of the Project.   

Incidental Coal within the Project Activities shall be handled in accordance with (a) all 

applicable federal and State Legal Requirements relating to GFE’s and (b) in compliance with all 

environmental standards and mining-relating permitting.  

If Design-Builder is successful in performing its Coal Synergy-related obligations under 

Section 9.6.4 of the General Conditions, then existing Mining Permits and mining plans on the 

Project ROW, as of the Agreement Date, shall be modified, as applicable, to a Post-Mining Land 

Use (“PMLU”) of a public-use public road to accommodate the design and development of the 
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Paved Road in accordance with these Technical Requirements.  Design-Builder shall incorporate 

all successful Coal Synergy-related advantages, as described under Section 9.6.4 of the General 

Conditions, into the approved Baseline Schedule and shall allow sufficient time to obtain all pre-

Agreement Date PMLU-modified Governmental Approvals and revisions to incorporate the 

development of the Paved Road into existing permitted mining processes.  Department shall 

provide evidence sufficient to establish Department’s commitment to establish the Paved Road to 

support Design-Builder’s efforts to obtain PMLUs under existing Mining Permits, if pursued.  If 

Design-Builder must modify existing Mining Permits to a Post-Mining Land Use consistent with 

this Section 2.16.1 to complete the Work, then Design-Builder shall, as part of the Work, comply 

with all requirements of FHWA Form 1273, included as Exhibits 102.05(g.2) and (g.2a) of the 

Division I Amendments.  

2.16.2 Underground Mine Works 

Design-Builder shall perform, as part of the Work, all other applicable Legal 

Requirements for mitigation of Underground Mine Works. Mitigation plans shall be developed 

for Known Underground Mine Works and for Unknown Underground Mine Works, if 

encountered, for review and approval of Department.  

Background data suggests that Underground Mine Works are present below the proposed 

Roadbed alignment.  Design-Builder shall, when Underground Mine Works are identified  in the 

areas depicted in Attachment 2.16.2, Underground Mine Works Mitigation, develop mitigation 

strategies in those areas (i.e., where Known Underground Mine Works are present).  Such 

mitigation strategies shall consider those Known Underground Mine Works within 25 feet of the 

existing ground surface in fill areas (measured to the roof of the Mine Works), within 25 feet of 

permanent SWM facilities or within 25 feet of the proposed road grade in Cut areas (measured to 

the roof of the Mine Works).   

As more fully set forth in Section 2.7 of these Technical Requirements, Design-Builder 

shall provide Department with available mapping showing the location of Known Underground 

Mine Works as part of the Geotechnical Engineering Report and Mineral Reserve Study.  

Design-Builder shall mitigate Underground Mine Works so as to minimize subsidence of the 

Roadbed in accordance with the Contract Documents and applicable Governmental Approvals. 

Design-Builder’s Geotechnical Engineering Report shall specifically address future stability of 

the Roadway as it relates to Underground Mine Works (both Known Underground Mine Works 

and Unknown Underground Mine Works, if encountered) so as to minimize future subsidence of 

the Roadbed in accordance with the Contract Documents. 

Copies of all inspection reports and certifications (including Embankment-related 

certifications) associated with DMME-related existing Mining Permits or GFE’s, or both, within 

the Project ROW shall also be provided to Department by Design-Builder within 10 days of 

receipt from DMME. 

2.16.3 Mineral Reserve Study 
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Design-Builder shall provide to Department a mineral reserve study, signed and sealed by 

a PE licensed in the State (the “Mineral Reserve Study”) no later than 90 days prior to 

submission of final Construction Plans to Department for its review and approval.  The Mineral 

Reserve Study shall delineate by using narratives and corresponding Plans (i) the coal (including 

Incidental Coal), clay and clay products within the Site; (ii) the Mineral Acquisition Limits, as 

depicted in Attachment 2.12; and (iii) any mineable coal, clay and clay products that will be 

sterilized outside of the Project ROW as a result of the Work.  

For each area described in (i), (ii), and (iii) above in this Section 2.16.3, Design-Builder 

shall include in the Mineral Reserve Study plans of each coal seam to delineate boundaries of 

intact coal and of Known Underground Mine Works (pillared areas, un-pillared areas and 

augered areas). 

For each area described in (i), (ii), and (iii) above in this Section 2.16.3, Design-Builder 

shall depict the limits of mineral acquisition for each seam and mineral owner and, the Mineral 

Reserve Study shall present mineral valuation derived from market comparable sales of in-place 

coal reserves. 

2.17 Quality Assurance / Quality Control (“QA/QC”). 

Design-Builder shall submit its QA/QC Plan for both design and construction to 

Department on or before the Effective Date for Department’s review and approval.  The QA/QC 

Plan may be one plan, two parts, or may be two, separate plans (in which case, references herein 

to “QA/QC Plan” shall mean both the Design QA/QC Plan and the Construction QA/QC Plan).  

If Design-Builder elects to provide two separate QA/QC Plans (a Design QA/QC Plan and a 

Construction QA/QC Plan), then the Design QA/QC Plan shall be submitted to Department on or 

before the Effective Date and the Construction QA/QC Plan shall be submitted to Department for 

Department’s review and approval on the date that Design-Builder submits Field Inspection 

Plans (approximately at 75 percent design drawings) to Department. 

Department shall have no less than 30 days after submission of the QA/QC Plan (or, if 

Design-Builder so elects, each of the Design QA/QC Plan and the Construction QA/QC Plan) to 

review and take action upon such Plan. 

The Design-Build Project Manager and Quality Assurance Manager (“QAM”) shall 

provide a presentation of the QA/QC Plan utilizing Project-related scenarios. Project scenarios, 

and other content of the QA/QC Plan presentation, shall include: 

“Preparatory Inspection Meeting” requirements, including incorporation of at least one each, 

“Witness” and Hold Point, as set forth in Sections 5.3 and 5.14 of Department’s guidance 

document for Minimum Requirements for Quality Assurance and Quality Control on Design 

Build and Public-Private Transportation Act Projects, January 2012 (“January 2012 QA/QC 

Guide”);   

Situations arising requiring the issuance of a Non-Conformance Report and subsequent review of 
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the report, including completion of corrective measures and the issuance of a Notice of 

Correction of non-conforming work, with log entries and interface with auditing and recovery 

requirements as set forth in Sections 5.10 and 5.11 of the January 2012 QA/QC Guide for non-

conforming work resulting from: 

• defective equipment 

• construction activities/materials which fail to conform as specified; and 

• other items which the January 2012 QA/QC Guide may require NCRs. 

Inspection documentation capturing requirements as set forth in Section 5.20 and 5.21 of the 

January 2012 QA/QC Guide; as well as inspection of foundation and pavement Subgrades that 

are to be performed and certified by the Geotechnical Engineer in accordance with the Contract 

Documents;  

Application for Payment for Work Packages that include Work elements, including review and 

approval by QAM; and 

Measures to be implemented to comply with “Buy America” requirements on the Project, as set 

forth in Section 2.22 of these Technical Requirements. 

The QA/QC Plan shall detail two sample entries in Materials Notebook showing 

completion of Form C-25, including subsequent submission and review by Department as set 

forth in Section 5.21 of the January 2012 QA/QC Guide.  (Refer to Section 803.73 of the MOI, 

Form TL-142S, for an example of a completed Materials Notebook and Department’s Materials 

Division Memorandum Number MD299-07 for Materials Acceptance – October 4, 2007). 

2.17.1 Design Management  

Design-Builder shall manage for design quality in accordance with Department’s January 

2012 QA/QC Guide as well as VDOT Form LD-436.  Design-Builder, through its Design 

Manager, shall establish and oversee a conforming QA/QC program for all pertinent disciplines 

involved in the design of the Project, including review of design, working plans, shop drawings, 

specifications, and constructability of the Project.  The Design Manager shall report directly to 

Design-Builder’s Project Manager, and is responsible for all of the design, inclusive of QA and 

QC activities.  Members of the Design QA and QC team shall review all design elements of the 

plans and specifications as they are developed for conformance with the requirements of the 

Contract Documents.  Design QA shall be performed by one or more member(s) of the lead 

design team that are independent of the Design QC.  The Project Design QA/QC Plan (as part of 

the QA/QC Plan, if applicable) shall provide Department assurance that the design plans and 

submittals shall meet all requirements and other specifications set forth in the Contract 

Documents.   

Appendix 2 of the January 2012 QA/QC Guide provides minimum requirements that 

shall be met for development of the Design QA/QC Plan. 



Part 2 Poplar Creek Project Phase A (part of the Route 121 Project) 

Technical Requirements Buchanan County, Virginia 

Dated as of July 6, 2016  Project No. 0121-013-793, P102, R201, C501, D601 

 

 

Commonwealth of Virginia 

Virginia Department of Transportation 

Page 60 of 71 
9969318.v30 

2.17.2 Construction Management 

Design-Builder shall develop, operate, and maintain a Construction QA/QC Plan (as part 

of the QA/QC Plan, if applicable) in accordance with Department’s January 2012 QA/QC Guide.  

Design-Builder shall have the overall responsibility for both the QA and QC activities and shall 

perform all QA activities and QA sampling and testing for all Materials used and work 

performed on the Project.  Design-Builder shall perform these QA functions through an 

independent firm that has no involvement in the construction QC program/activities.  There shall 

be a clear separation between QA and construction, including separation between QA inspection 

and testing operations and construction QC inspection and testing operations, including testing 

laboratories.  Two independent, AASHTO Materials Reference Laboratory accredited testing 

laboratories shall be required, one for QA testing and one for QC testing. 

The QAM shall have the authority to enforce the requirements set forth in these 

Technical Requirements and other Contract Documents when deficient Materials or 

unsatisfactory finished products fail to conform to Contract Documents.  The QAM shall observe 

the construction in progress in order to determine that the QA and QC testing and inspection is 

being performed in accordance with the Contract Documents.  Design-Builder shall establish and 

maintain a “Quality Assurance Auditing and Nonconformance Recovery Plan” (“AR Plan”) for 

uniform reporting, controlling, correction and disposition and resolution of nonconforming Work 

(including disputed nonconforming items) issues that may arise on the Project. Design-Builder’s 

AR Plan shall establish a process for review and disposition of nonconforming workmanship, 

Material, equipment or other construction and design elements of the Work including the 

submittal of the design review process for field changes.  All deficiencies (hereinafter referred to 

as a “Non-Conformance”), including those pertaining to Legal Requirements and Governmental 

Approval requirements, shall be documented by the QAM.  A “Non-Conformance Report” 

(“NCR”) referenced by a unique number, shall be forwarded to Design-Builder and Department 

within 24 hours of discovery of the Non-Conformance.  Nonconformance procedures are 

provided in Section 5.10.5 of the January 2012 QA/QC Guide. 

Design-Builder shall perform, or cause to be performed, QA and QC testing for all 

Materials manufactured off-Site, excluding the items listed below: 

• prestressed concrete structural elements (beams, girders (Department-adopted 

“Bulb-T” sections), and piles) 

• structural steel elements (beams, girders, and sign structures) 

• pipe (concrete, steel, aluminum, and high density polyethylene) for culverts, 

storm drains, and underdrains 

• precast concrete structures 

• asphalt concrete mixtures 
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• aggregate (dense and open graded mixes) 

• metal traffic signal and light poles and arms, as applicable 

Department will, if it so elects, provide plant QA and plant QC inspection and/or testing 

of these items.  In the event that Department determines that Materials fail to meet the tolerances 

in the Standard Specifications, a NCR shall be issued by Department and addressed to Design-

Builder’s QAM for resolution.  Design-Builder shall submit documentation of the source of 

Materials, including the source of each Material to be incorporated into the Project and the 

acceptance method that shall be used for the Material.  A Department Form C-25 shall be used to 

meet this requirement.   

Design-Builder’s QAM shall report directly to Design-Builder’s Project Manager and be 

independent of Design-Builder’s physical construction operations.  The QAM shall establish 

quantities prior to commencing construction, and provide Department a total number of QC, QA 

(Independent Assurance (“IA”) and Independent Verification Sampling and Testing (“IVST”)), 

Owner’s (Department) Independent Assurance (“OIA”), and Owner’s (Department) Independent 

Verification Sampling and Testing (“OVST”) required as a result of the quantities and the 

sampling and testing requirements as set forth in Table A-3 and A-4 of the January 2012 QA/QC 

Guide.  Department shall provide all OIA and OVST tests and, therefore, final determination of 

the actual number of OIA and OVST tests to be performed shall be made by Department based 

on these quantities. 

The QAM shall perform QA inspection and testing of all Materials used and work 

performed on the Project, to include observing Design-Builder’s QC activities, maintaining the 

Materials Notebook, documentation of all Materials, sources of Materials and method of 

verification used to demonstrate compliance with the Contract Documents.  This includes all 

Materials where QA testing is to be performed by Department.  The QAM shall be vested with 

the authority and responsibility to stop any Work not being performed according to the Contract 

Documents.  The construction QA and QC inspection personnel shall perform all of the 

construction inspection and sampling and testing work in accordance with the requirements set 

forth in these Technical Requirements and other Contract Documents.  This includes the 

documentation of construction activities and acceptance of manufactured Materials.  

The QAM shall assign a Lead QA Inspector to the Project prior to the start of 

construction.  The Lead QA Inspector shall be on-Site for the duration of construction of the 

Project, shall observe construction as it is being performed, to include all QC activities to 

determine that inspection and testing, and correction of any non-conformities of the Work are 

being performed in accordance with the Contract Documents.  If needed, the Lead QA Inspector 

shall be supported by other QA inspectors under his/her direction in order that all construction 

work and QC activities are being observed.  The Lead QA Inspector shall report directly to the 

QAM.  

All sampling and testing shall be performed by a laboratory that is accredited in the 

applicable AASHTO procedures by the AASHTO Accreditation Program (“AAP”).  For test 
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methods not accredited by AAP, the laboratory must comply with AASHTO R18 (or, if 

applicable, the most current edition) and must be approved by Department at its sole discretion.  

Design-Builder shall utilize two independent testing laboratories, one for QA testing and one for 

QC testing.  The entity(ies) performing QA operations, inspections, sampling, and laboratory 

testing and the entity(ies) performing QC operations, inspections, sampling, and laboratory 

testing shall be unique and independent from one another.   

All construction QA and QC personnel shall hold current Department Materials 

certifications for the types of Materials testing that they are assigned to perform in accordance 

with Section 3.6 of the January 2012 QA/QC Guide, and for the safety and use of nuclear testing 

equipment as required by the Standard Specifications.  The QA programs shall be performed 

under the direction of the QAM.  The QC programs shall be performed under the direction of the 

Construction Manager.  Substitution of Construction Manager and the QAM shall require 

Department approval.  In addition, Department shall have the right to order the removal of any 

construction QA and QC personnel, including the QAM and the Construction Manager for poor 

performance at the sole discretion of Department.  The QA/QC Plans shall include rapid 

reporting of non-compliance to Department, and shall include the remedial actions to be taken as 

discussed in Sections 5.10 and 5.11 of the January 2012 QA/QC Guide. 

Design-Builder shall provide, prior to Final Application for Payment, a complete set of 

the following Project records: 

• project correspondence 

• project diaries 

• test reports 

• invoices 

• materials books 

• certified survey records 

• DBE/EEO records 

• warranties 

• Record (“As-Built”) Plans 

• Construction Documents 

• design calculations 

Department and Department’s designees shall be afforded access from time to time, upon 

reasonable notice, and for the duration of the period described in Section 7.5 of the Agreement, 
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to Design-Builder’s Books and Records; provided, however, that nothing in this Section 2.17.2 

abrogates or limits (a) Department’s audit rights under Section 103.08 of the Division I 

Amendments and (b) FHWA’s access to Books and Records consistent with applicable Legal 

Requirements under Section 7.5 of the Agreement; and provided, further, that Department’s right 

to access such Books and Records shall survive expiration or early termination of the Agreement 

until expiration of such period under Section 7.5 of the Agreement. 

2.17.3 Geotechnical Coordination and QA/QC 

Design-Builder’s Geotechnical Engineer shall be an integral member of the design and 

construction team, and as such, the Geotechnical Engineer shall be experienced in the design and 

construction of projects similar to the Project (i.e., similar types of terrain, geologic conditions, 

presence of mine works), and shall be designated and involved in coordination between Design-

Builder’s construction and design teams in the review of drawings and verification that 

geotechnical recommendations are incorporated.  Subsequent modification to Plans shall be 

reviewed by the Geotechnical Engineer to determine that such geotechnical recommendations 

have not been modified, or that new geotechnical recommendations are advised.  During 

construction of the Project, the Geotechnical Engineer shall visit the Site monthly, unless 

otherwise agreed by Department, to review construction progress, to determine that Work is 

being completed consistent with geotechnical recommendations and to modify his or her 

recommendations, if needed, based upon conditions encountered.  More frequent Site visits shall 

take place as questions arise and as Work implicating geotechnical matters is performed.  

Design-Builder shall include all of these activities in the QA/QC Plan 

At a minimum, the Geotechnical Engineer shall be available to Department and to 

Design-Builder to review and modify designs, as necessary, based upon field conditions and 

construction activities relating to the following: 

• Cut and Fill Slope construction 

• Undercut and replacement of Unsuitable Material 

• Rough-Grade Roadbed (Subgrade) preparation 

• Embankment preparation 

• Paved Road preparation 

• Fill benching (and in particular, fill benching into rock) 

• Mitigation of Underground Mine Works 

• Subgrade transitions (and in particular, soil to rock transitions) 

• Backfill of mine openings and auger holes 
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• Site preparation and acceptance of foundations 

• Instrumentation 

• Testing and acceptance of Materials for use as non-durable and durable rock fill 

• Coal undercut 

• Grading at stormwater management facilities 

• Underdrains 

2.18 Plan Preparation 

2.18.1 Geopak and MicroStation 

When Design-Builder is given the Notice to Proceed for Design, Design-Builder shall be 

furnished with, or licensed, the following software and files which run in Windows 7 or current 

version used by Department: Geopak (current version used by Department), MicroStation 

(current version used by Department) and Department Standard Resources Files (e.g. VDOT 

MicroStation Workspace and VDOT Seed Files for MicroStation), and all the design files used 

to develop the contractual Plans including updated survey files. 

2.18.2 Software License Requirements 

Department shall furnish license(s) for all the software products Department makes 

available to Design-Builder.  The license(s) shall be supplied upon request by Design-Builder, 

based on the data provided on a completed Software License Form, LD-893, and subsequently 

reviewed and approved by Department.   

All license(s) are provided for use on the Project detailed on the request only for the 

duration specified for that Project.  Any adjustment made to the Baseline Schedule shall be taken 

into consideration in adjusting the time the license(s) are available.  Justification for the number 

of license(s) requested shall include the estimated number of total computer hours for the task of 

design, detailing, relating project management and other computer based engineering functions 

requiring the software requested.   

Design-Builder shall be accountable to Department and to the State for the appropriate 

use of all license(s) provided to Design-Builder, regardless of who on the team uses the 

license(s).  Design-Builder shall track all license(s) provided to it or a team member and the 

prompt return of the license(s) and removal of the software from any system used solely for the 

Project. 

2.18.3 Drafting Standards 
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Design-Builder shall prepare all Plans and other Construction Documents in Imperial 

units and in accordance with the most recent version of Department’s Road Design Manual, Vol. 

I, Department’s CADD Manual, Department’s I&IM, Department’s Traffic Engineering Design 

Manual and Department’s Manual of Structure and Bridge Division, Vol. V, Part 2, Design Aids 

and Typical Details. 

Design-Builder shall deliver all approved plans with appropriate signature blocks and 

State-licensed PE seal on each sheet indicating approval for construction. 

2.18.4 Electronic Files 

Design-Builder shall submit all plans (Project ROW and/or Construction Documents 

submittals, Released for Construction, and Record (“As-Built”) Plans) in electronic format using 

the provided MicroStation CADD software.  Files shall be submitted in both “.DGN” and 

“.PDF” formats, by way of Department’s Falcon Consultant environment. Design-Builder shall 

complete Form LD-443, the Falcon System Access and Security Agreement and Form LD-894, 

the Falcon Access Request Form, for access to the Falcon Consultant environment.  Department 

will furnish electronic files of all applicable standard detail sheets upon request by Design-

Builder.  The files shall use standard Department cell libraries, level structures, line types, text 

fonts, and naming conventions as described in the most recent version of Department’s CADD 

Manual and Department’s Manual of the Structure and Bridge Division, Vol. V - Part 2, Design 

Aids and Typical Details.  Files furnished to Design-Builder in electronic format shall be 

returned to Department and removed from Design-Builder and its designer’s computer 

equipment upon Final Completion. 

2.18.5 Construction Plans 

“Construction Plans” are those that are issued for construction and approval by the 

Engineer.  The Construction Plans include Plans that may be submitted as soon as sufficient 

information is available to develop Construction Plans for certain portions or elements of the 

Project.  Design-Builder shall meet commitments for review and approval by other 

entities/agencies as specified in other portions of the Contract Documents and its attachments.  

Design-Builder may submit the Construction Plans for approval in logical subsections and 

consisting of Work Packages such as clearing and grubbing along with erosion and sediment 

control, grading and drainage, and traffic control.  Design-Builder shall provide to Department a 

submittal schedule and planned breakdown of Work Packages for review and approval as part of 

the Baseline Schedule. 

Construction Plans and/or Work Packages shall be accompanied by a Department Form 

LD-436 checklist filled out as appropriate for the specific submittal, and a written notice from 

Design-Builder to include the following: 

• for Work Packages, the Notice shall specifically identify the Work for which 

review and approval is being requested. 
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• a signed statement by Design-Builder’s Design Manager that the submittal has 

been checked and reviewed in accordance with the approved QA/QC Plan. 

• a statement indicating that the submittal meets all requirements of the Contract 

Documents and shall specifically list any waivers, exceptions or deviations from 

the requirements of the Contract Documents that Department had previously 

approved or waived.  For purposes of clarity, Design-Builder shall request design 

or construction waivers, exceptions or deviations as soon as practicable and not in 

Design-Builder’s submitted LD-436 checklist for the submittal. 

The Construction Plans and Work Packages described above shall be submitted 

simultaneously to Department and FHWA. Design-Builder shall deliver to Department (a) 

four full-size sets and four half-size sets (“hard copy”) and (b) searchable electronic copies 

of each submission.  Design-Builder shall deliver to FHWA one half-size set (“hard copy”) 

of each submission.  The plan submissions shall be delivered, in accordance with Sections 

2.18.6 and 2.18.7 below, to the following address: 

Virginia Department of Transportation 

Attention: Route 121 (f/k/a Coalfields Expressway), Project Manager 

414 East Main Street 

Lebanon, VA 24266 

 

The plan submissions shall be delivered to FHWA in accordance with Sections 2.18.6 

and 2.18.7 below, to the following address: 

Federal Highway Administration 

Virginia Division Office 

Attention – Area Engineer  

400 North 8th Street 

Suite 750  

Richmond, VA 23219-4825 

 

2.18.6 Record (As-Built) Plans 

Design-Builder shall prepare, certify and submit to Department the Record (“As-Built”) 

Plans with the Final Application for Payment.  The “Record (“As-Built”) Plans” shall show all 

adjustments and revisions to the Construction Plans made during the Work and serve as a 

permanent record of the actual location of all constructed elements.  Design-Builder shall submit 

the Record (“As-Built”) Plans in both hard copy and electronic (.DGN & .PDF) formats. 

2.18.7 Plan Deliverables; Design Meetings 

Design-Builder shall prepare hard-copy paper plans and electronic plans (.DGN & .PDF) formats 

on CD or other approved media for each of the following Deliverables: 
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• PFI and PH Plans  

• FI Plans  

• Right of Way Plans 

• Final Construction Plans 

• Design calculations 

• Supporting calculations and computations for drainage design, Erosion and 

Sediment Control measures and Stormwater Management 

• Working/shop Drawings 

• Record (“As-Built”) Plans 

• Record (“As-Built”) Plans of Mitigation Sites (Streams, Wetlands, Forest, etc.) 

The parties shall meet and conduct no less than three design-focused meetings in 

conjunction with monthly progress meetings under Section 2.19.  The first design-focused 

meeting shall afford the parties the opportunity to review and discuss 50 percent progress toward 

the PFI and PH Plans.  The second design-focused meeting shall afford the parties the 

opportunity to review electronic files reflecting 50 percent progress toward Right of Way Plans.  

The third design-focused meeting shall afford the parties the opportunity to review electronic 

files reflecting 50 percent progress toward Final Construction Plans.  All design-focused 

meetings shall be held at a monthly progress meeting.  Design-Builder shall schedule and 

participate in these design-focused meetings.  These meetings shall be attended by the Design-

Build Project Manager, Design Manager, key personnel from the design Subcontractors and 

Department’s Representative.   

2.19 Monthly Progress Meetings  

Design-Builder shall schedule and participate in monthly progress meetings.  During such 

meetings, Design-Builder and Department shall review Project progress during the prior month.  

Design-Builder shall collect information from any key Subcontractors responsible for Work 

completed during the specified duration and Work scheduled during the upcoming reporting 

duration.  These meetings shall be attended by the Design-Build Project Manager, Construction 

Manager, Design Manager, key personnel from the design and construction Subcontractors and 

Department’s Representative.  Design-Builder shall hold these meetings beginning the month 

after the issuance of the Notice to Proceed for Design.  Design-Builder shall prepare, maintain 

and distribute minutes of the meetings to all attendees for review, comment and/or approval 

within five business days.  Comments received within five business days of distribution shall be 

incorporated and final minutes provided to Department within 14 business days of the monthly 

progress meeting. 



Part 2 Poplar Creek Project Phase A (part of the Route 121 Project) 

Technical Requirements Buchanan County, Virginia 

Dated as of July 6, 2016  Project No. 0121-013-793, P102, R201, C501, D601 

 

 

Commonwealth of Virginia 

Virginia Department of Transportation 

Page 68 of 71 
9969318.v30 

2.20 Virginia Occupational Safety and Health Standards; Other Safety-Related 

Matters 

2.20.1 Virginia OSHA 

The Project shall comply with Virginia Occupational Safety and Health Agency 

standards in accordance with Section 107.17 of the Division I Amendments.  

At a minimum, all Design-Builder personnel shall comply with the following, unless 

otherwise determined unsafe or inappropriate in accordance with OSHA Legal Requirements: 

Hard hats shall be worn while participating in or observing all types of field work when outside 

of a building or outside of the cab of a vehicle, and exposed to, participating in or supervising 

construction. 

Respiratory protective equipment shall be worn whenever an individual is exposed to any item 

listed in the OSHA standards as needing such protection unless it is shown the employee is 

protected by engineering controls. 

Adequate eye protection shall be worn in the proximity of grinding, breaking of rock and/or 

concrete, while using brush chippers, striking metal against metal or when working in situations 

where the eyesight may be in jeopardy. 

Approved high visibility safety apparel shall be worn by all exposed to vehicular traffic and 

construction equipment. 

Standards and guidelines of the current Virginia Work Area Protection Manual shall be used 

when setting, reviewing, maintaining, and removing traffic controls. 

No person shall be permitted to position him- or herself under any raised load or between hinge 

points of equipment without first taking steps to support the load by the placing of a safety bar or 

blocking. 

Explosives shall be purchased, transported, stored, used and disposed of in accordance with all 

applicable Legal Requirements.  Blasting operations will be conducted by a Virginia State 

Certified Blaster, for whom Design-Builder shall have in its possession, for review upon request 

by Department, a current criminal history record check and a commercial driver’s license with 

hazardous materials endorsement and a valid medical examiner’s certificate.  All federal, State 

and local Legal Requirements pertaining to explosives shall be strictly followed. 

All electrical tools shall be adequately grounded or double insulated. Ground fault circuit 

interrupter (“GFCI”) protection must be installed in accordance with the National Electrical 

Code (“NEC”) and current Virginia Occupational Safety and Health Agency (“VOSH”) 

standards.  If extension cords are used, they shall be free of defects and designed for their 

environment and intended use. 
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No person shall enter a confined space without training, permits and authorization. 

Fall protection is required whenever an employee is exposed to a fall of six feet or greater. 

All vehicles with an obstructed view when backing shall be equipped with a backup alarm or 

ground guide. 

2.20.2 Health, Safety and Welfare Plan 

Design-Builder shall prepare and submit for Department’s approval a Health, Safety and 

Welfare Plan in accordance with applicable Legal Requirements and the Standards, Standard 

Specifications and Reference Documents 

2.21 Data Management  

Design-Builder shall participate in Department data management system to be used on 

the Project.  Design-Builder shall submit promptly, and in an organized fashion, all required 

Deliverables and correspondence in conjunction with Department’s preferred data management 

system.   

2.22 Buy America 

FHWA federal-aid projects are subject to 23 C.F.R. pt. 635.410, “Buy America” 

requirements, as amended by the “Moving Ahead for Progress in the 21st Century Act” (MAP-

21), Pub. L. No. 112-141, and the “Fixing America’s Surface Transportation Act” (FAST Act), 

Pub. L. No. 114-94, among which is the Project.  The provisions of 23 C.F.R. pt. 635.410 and 

FHWA’s manuals and policy memoranda thereunder are incorporated herein by reference, which 

can be found at http://www.fhwa.dot.gov/construction/cqit/buyam.cfm. 

In addition to Design-Builder’s separate obligation under the Contract Documents to 

comply with all “Buy America” requirements as among the Legal Requirements applicable to 

this Project, Design-Builder shall cause each agreement with any Utility, pursuant to which such 

Utility is to make any procurement arising out of or relating to this Project (and any relocation or 

adjustment resulting therefrom), to include the requirement for the Utility owner to comply with 

all “Buy America” requirements.  Each such agreement shall require either the Utility or Design-

Builder to certify, to Department, about the origin of all products, permanently incorporated into 

the Project, covered under the Buy America requirements. 

2.23 Disadvantaged Business Enterprise (DBE) Requirements 

Design-Builder shall comply with all requirements related to the use of Disadvantaged 

Business Enterprise (DBE) subcontractors and suppliers good faith effort toward attainment of 

the DBE goal, including documentation of costs, labor hours, and solicitation of qualified 

subcontractors and suppliers as described in Special Provision 107.15 included in Part 5 Division 

I Amendments to the Contract Documents. 
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2.24 Form FHWA-1273 Requirements 

Design-Builder shall comply with all requirements related to Federal non-discrimination, 

fair labor practices, safety, contracting, and compliance including all documentation as described 

in the following referenced documents included in Part 5 Division I Amendments to the Contract 

Documents:  

EXHIBIT 102.05(g.2) -- FHWA–1273, REQUIRED CONTRACT PROVISIONS FEDERAL-

AID CONSTRUCTION CONTRACTS 

EXHIBIT 102.05(g.2a) -- EMPLOYMENT AND MATERIALS PREFERENCE FOR 

APPALACHIAN DEVELOPMENT HIGHWAY SYSTEM OR APPALACHIAN LOCAL 

ACCESS ROAD CONTRACTS, ATTACHMENT A TO FHWA-1273 

3.0 ATTACHMENTS 

The following attachments are specifically made a part of, and incorporated by reference 

into, these Technical Requirements: 

ATTACHMENT 1.6.2 -- NEPA AREA OF POTENTIAL EFFECT 

ATTACHMENT 2.1.1c -- SPECIAL PROVISIONS 

ATTACHMENT 2.2 -- MINIMUM DESIGN CRITERIA  

ATTACHMENTS 2.2A, 2.2B -- POPLAR CREEK PHASE A MAINLINE 

 PAVED ROAD TYPICAL  SECTIONS, GS-1  

ATTACHMENT 2.2C -- ROUTE 604 TYPICAL SECTION, GS-3 

ATTACHMENT 2.2D -- ROUTE 615 TYPICAL SECTION, GS-4 

ATTACHMENT 2.2E -- STABLE DRIVE TYPICAL SECTION, CUL-

 DE-SAC AT ROUTE 614 

ATTACHMENT 2.5.1 -- REEVALUATION WORK 

ATTACHMENT 2.5.5A -- FORM EQ-200 ENVIRONMENTAL 

 DOCUMENT RE-EVALUATION AT PS&E 

 AUTHORIZATION 

ATTACHMENT 2.5.5B -- FORM EQ-103 ENVIRONMENTAL 

 CERTIFICATION COMMITMENT CHECKLIST  

ATTACHMENT 2.7  -- APPROVED BORING PLAN 

ATTACHMENT 2.8  -- TRAFFIC PROJECTIONS 
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ATTACHMENT 2.12 -- ILLUSTRATION OF COMPREHENSIVE 

REAL PROPERTY  RIGHTS 

ATTACHMENT 2.16.2 -- UNDERGROUND MINE WORKS  

 MITIGATION 

END OF PART 2 

TECHNICAL REQUIREMENTS 
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February 8, 2008 
 
Mr. Roberto Fonseca-Martinez 
Attention: Mr. John Simkins 
Federal Highway Administration – Virginia Division 
400 North, 8th Street 
Suite 750 
Richmond, Virginia 23219-4825 
 
 
RE: Written Re-evaluation 
 Coalfields Expressway (CFX) 

Section III (A), Hawks Nest 
 State Project Numbers:  R000-961-101, PE101 (14810) 
     0121-961-101, PE101 (64145) 
     0121-013-772, PE101 (85126) 
 
 
Dear Mr. Fonseca-Martinez: 
 
The Federal Highway Administration (FHWA) – Virginia Division signed the Final 
Environmental Impact Statement (FEIS) prepared by the Virginia Department of 
Transportation (VDOT) for the Coalfields Expressway (CFX) project on September 12, 
2001. The FEIS evaluated a project window from U.S. Route 23 near Pound, Virginia to 
the West Virginia State line, east of Slate, Virginia (See Exhibit 1). Since that time, 
changes have been proposed and FHWA requested the Department prepare a written re-
evaluation to determine the significance of the new impacts resulting from the proposed 
changes. This re-evaluation examines proposed changes for construction of an 
approximate 2 mile section of CFX that includes Segments 204 and 239 of the FEIS. This 
section extends from the approved Route 460 Connector alignment to State Route 614 in 
Buchanan County and is referred to as Hawks Nest (See Exhibit 2 and 3). 
 
The Hawks Nest project connects logical termini via the approved Route 460 Connector 
alignment to the north and State Route 614 to the east. This 2 mile section is of sufficient 
length to address environmental matters on a broad scope; in addition, the Hawks Nest 
project will provide a serviceable facility regardless of whether or not future CFX 
sections are constructed. The proposed roadway would provide a connection to the 
Virginia and Kentucky Route 460 projects and State Route 614. The FHWA concurred 



with the preparation of a written re-evaluation for the Hawks Nest project with termini 
from the approved Route 460 Connector alignment to State Route 614 on December 26, 
2007. 
 
The changes proposed for the 2 mile section include modifications to the corridor 
location, increase in design speed, and changes to fill slope geometrics. These changes 
resulted in a slight deviation of the proposed alignment from the selected Alternative F1 
corridor (See Exhibit 3). The re-evaluation examines these modifications and identifies 
environmental impacts associated with the project that have changed since the approval 
of the FEIS. 
 
PROJECT HISTORY 
 
The CFX is a planned four-lane, multi-state, limited access facility on new alignment. As 
proposed, it will extend 116 miles from Pound, Virginia, east to Beckley, West Virginia. 
The FHWA – West Virginia Division signed the FEIS for West Virginia’s portion of the 
CFX in November 1999 and issued a Record of Decision (ROD) on January 12, 2000. 
The FEIS for Virginia’s portion was signed on September 12, 2001 and a ROD issued on 
November 13, 2001. The FHWA – Virginia Division selected Alternative F1 as the 
preferred corridor in their November 2001 ROD. 
 
In Virginia, the CFX will extend approximately 50 miles, from U.S. Route 23 near 
Pound, Virginia, to the West Virginia State line, east of Slate, Virginia. This facility will 
improve access into and through, Buchanan, Dickenson, and Wise Counties, an area of 
Southwest Virginia historically known for its coal mining. 
 
In 1999, the Virginia General Assembly passed three resolutions in support of CFX and 
then in August 2000, Virginia’s Commonwealth Transportation Board adopted 
Alternative F1 as the preferred alignment. The CFX will provide a safe, modern, and 
efficient highway through Southwest Virginia and is also expected to stimulate the 
economy for a region experiencing high unemployment and a declining population. It is 
expected that the entire multi-state Appalachian region should see an increase in 
commerce and tourism as a result of the CFX. The new road will link Interstates 64 and 
77 in West Virginia with interstates in Kentucky and Tennessee via U.S. Route 23. Also, 
the CFX will provide a link with Virginia’s Route 460 Connector and Kentucky’s Route 
460 projects. 
 
Under provisions of Virginia’s Public-Private Transportation Act (PPTA), VDOT entered 
into a comprehensive agreement in January 2002 with Brown & Root Services (KBR), to 
design and build the CFX as a public-private partnership.  KBR completed preliminary 
design and engineering for CFX Section A in 2005.  In June of 2005, FHWA rescinded its 
further support of VDOT’s SEP-14 Work Plan to advance the project under the PPTA 
contract with KBR.  
 
In December 2005, VDOT, along with its private sector partner KBR, moved to advance the 
CFX project with Alpha Natural Resources, LLC (Alpha) and Pioneer Group, Inc. (Pioneer), 
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two coal companies from southwestern Virginia.   In January 2006, Alpha and Pioneer 
entered into an agreement with VDOT to assume KBR’s obligations to further develop the 
CFX. Under the January 2006 assignment, Alpha and Pioneer would coordinate with VDOT 
to develop concepts and negotiate an agreement to advance the project utilizing a similar  
process as recently approved by FHWA on the King Coal Highway which extends 
approximately 93 miles from Williamson, West Virginia to Bluefield, West Virginia.  
 
In January 2007, Alpha, Pioneer, and VDOT entered into a First Amendment to the 
Assignment and Assumption Agreement for preliminary development activities to explore 
the feasibility of using revenue from marketable coal reserves to offset total cost of the CFX.   
Over the course of 2007, VDOT received three deliverables from Alpha and Pioneer in 
accordance with the First Amendment.  Those deliverables contained data and information 
pertaining to: proposed horizontal and vertical alignments; approximate construction limits; 
approximate drainage limits; approximate erosion and sediment control structure limits; and 
approximate proposed right-of-way limits.  
 
HAWKS NEST PROPOSAL 
 
In December 2007, the VDOT received a draft proposal from Alpha to construct an 
approximate 2 mile section of CFX to subgrade in association with their Hawks Nest Surface 
Mine operation. Alpha’s proposal presents a noted cost savings to VDOT by taking 
advantage of a current and proposed mining operation previously authorized by the Virginia 
Division of Mined Land Reclamation (VDMLR) and the U.S. Army Corp of Engineers 
(USACE). Alpha proposes to secure a Post Mining Land Use (PMLU) change to their 
existing VDMLR permit to allow for construction of the CFX roadway bench instead of 
reclaiming the mined area to approximate original contours (AOC). It is important to note 
that regardless of whether or not VDOT accepts the proposal, the environment within the 
Hawks Nest area will be impacted by the previously authorized surface mine operation. 
 
PROJECT DESCRIPTION 
 
For the purposes of this re-evaluation, the VDOT studied changes in environmental impacts 
for the CFX Hawks Nest project from the Route 460 Connector to State Route 614 in 
Buchanan County. The Hawks Nest project lies predominately within the Buchanan County 
Industrial Access Connector (BCIAC) of the selected Alternative F1 (See Exhibit 2). The 
BCIAC is comprised of Segments 204F1, 239, and 237 in the FEIS; specifically, the Hawks 
Nest project corresponds to Segments 204 and 239. 
 
The western terminus of Hawks Nest corresponds to Segment 204 and in association with 
Segment F1 connects to the approved Route 460 Connector location to the north. The eastern 
terminus corresponds to Segment 239 and connects to State Route 614 in Buchanan County. 
The VDOT proposes to construct a 150 feet wide roadway bench to subgrade based upon a 
60 miles per hour design speed with 2.3:1 fill slopes and 1:1 cut slopes. Subsequent to the 
subgrade construction of the roadway bench; the VDOT will complete the roadway with 
finish-grade work, base-stone, paving, striping, and guardrail to provide a serviceable 
facility. 
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PROJECT CHANGES 
 
The Hawks Nest written re-evaluation focuses on the changes in the project, its 
surroundings and impacts, and any new issues identified since the final EIS was 
approved. The changes warranting this re-evaluation are as listed below. 
 

• Changes to Corridor Location 
The Hawks Nest corridor location differs slightly from the selected Alternative F1 
in order to realize a coal-synergy opportunity of an existing mining operation and 
to realize a significant reduction in the cost to construct this CFX section. 

• Increase in Design Speed  
The design speed was 50 miles per hour in the FEIS; however, as the project 
preliminary design developed after the FEIS there was a desire by VDOT, FHWA 
and the Appalachian Regional Commission (ARC) to match the design speed 
used to develop the CFX in Virginia to the 60 miles per hour design speed used 
for US Route 460 in Kentucky and the CFX in West Virginia. A design speed of 
60 miles per hour would allow the facility to be posted at 55 miles per hour. This 
design change creates a larger curve radius and a larger construction footprint. 

• Changes to Fill Slope Geometrics 
Fill slope requirements were decreased from a 1.5:1 maximum slope to a 2.3:1 
maximum slope for the Hawks Nest project. The fill slopes were decreased based 
upon the maximum slope possibly required to provide adequate roadway stability 
in the project area absent detailed geotechnical data. The result of this design 
change creates initially a larger construction footprint; however, final roadway 
design will incorporate the findings of a geotechnical investigation and VDOT 
anticipates that the fill slope design can be steepened in order to minimize right-
of-way impacts.   

• Changes in Corridor Width 
The environmental analysis for the FEIS was based upon a uniform corridor width 
of 750 feet and assumed all construction activities would occur within that area; 
however, the VDOT proposal to construct Hawks Nest is based upon a higher 
level of design detail than what was available for the FEIS. This re-evaluation is 
based upon projected right-of-way limits minimally necessary to maintain the 
roadway including cut/fill slope limits which exceed the original corridor width in 
some instances (See Exhibit 3). 

 
The NEPA Re-evaluation Form (EQ-203) documents the environmental studies 
conducted and summarizes the changes that have occurred in the project. The EQ-203 
form is attached as Exhibit 4. 
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CONCLUSION 
 
The VDOT evaluated the environmental impacts associated with the CFX, Section III 
(A), Hawks Nest project and determined the design changes will result in no additional 
significant impacts. The Department recommends no supplement to the EIS is necessary. 
 
Please contact me with any questions you might have regarding this information. 
 
Sincerely, 
 
 
 
Doris K. Bush 
Bristol District Environmental Manager 
 
Exhibits 
 
DB/gby 
 
CC: Mr. Earl Robb 
       Mr. Jim Givens 
       Mr. Jeff Powell, P.E. 
 
 
 
 
 
 
FHWA concurs with the findings of this written re-evaluation. 
 
 
 
___________________   __________________________________________     
Date     FHWA Division Administrator 
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EQ-203 
NEPA Reevaluation 

3/30/06 

EXHIBIT 4 
 

Reevaluation:  Coalfields Expressway, Section III (A), Hawks Nest 

Issues Evaluation Checklist 

Issue or Area of Concern New Resources Present Method of Review Have the Impacts 
Changed Comment 

Transportation 
Traffic Volumes/Patterns/Time  Yes  No  N/A 
 Public Transportation  Yes  No  N/A 
Highways  Yes  No  N/A 
Transportation Plan 

 Yes  No  N/A 

VDOT 
Transportation & 
Mobility 
Planning staff 
updated ADT to 
reflect a proposed 
Design Year of 
2030 

No The 2030 Design Year traffic was projected 
to be 12,800 ADT reflecting a 0.008% 
increase in traffic as compared to the 2025 
Design Year traffic. This minimal increase 
is anticipated to have no significant impact 
on the environment. 

Freight  Yes  No  N/A    
 

 

   



Land Use 
Land Use Conversion  Yes  No  N/A 

Development 

 Yes  No  N/A 

VDOT staff 
conducted a 
comprehensive 
review of existing 
mine permit and 
on-site field 
review. 

No Due to the extreme topography, the study 
area has remained rural, consisting mostly 
of undeveloped forestland. A major purpose 
of this project is to aid the economic 
development efforts of the localities in the 
project area. The findings are consistent 
with the FEIS and there is no change. 
 
 

Consistent with Area’s 
Comprehensive Plan 

 Yes  No  N/A 

Recent VDOT 
staff discussions  
with Local 
Planning 
Authority 

No Local Planning Authorities endorsed the 
Coalfields Expressway project and 
incorporated it into their comprehensive 
plans for economic development.  

     

Populations & Services 
Populations 

 Yes  No  N/A 

VDOT staff 
comparison of 
FEIS with recent 
population data  

No Buchanan County populations continue to 
report declines. 

Emergency Services  Yes  No  N/A  No  



 

 

   

Relocation Impacts 
Potential Relocations 

 Yes No  N/A 

Alpha letter of 
current right-of-
way status and 
VDOT R/W 
Division report 
dated 1/14/08 

No There are no relocations within the Hawks 
Nest project and is consistent with the FEIS 
for these segments (204 and 239). There is 
no change. 

Environmental Justice 
Populations 

 Yes  No  N/A 

Alpha letter of 
current right-of-
way status and 
VDOT R/W 
Division report 
dated 1/14/08 

No There are no relocations within the Hawks 
Nest project and is consistent with the FEIS 
for these segments (204 and 239). There is 
no change. 
 

 

 

   



Economic Impacts 
Business Relocations 

 Yes  No  N/A 

Alpha letter of 
current right-of-
way status and 
VDOT R/W 
Division report 
dated 1/14/08 

No There are no relocations within the Hawks 
Nest project and is consistent with the FEIS 
for these segments (204 and 239). 

Construction & Operations 
Employment  Yes  No  N/A 

VDOT staff 
review of local 
unemployment 
rates. 

No Positive impacts resulting from increase in 
need for equipment operators. 

     

Visual & Aesthetics 

 Yes  No  N/A 

VDOT staff 
conducted a 
comprehensive 
review of existing 
mine permits, 
orthophotographs 
and on-site field 
review 

No The Hawks Nest project is consistent with 
the findings of the FEIS and there is no 
change. 

     



Farmlands 

 Yes  No  N/A 

VDOT staff 
conducted a 
comprehensive 
review of existing 
mine permit and 
resource agency 
data supported by 
on-site field 
review. 

No The steeply sloping topography limits the 
use of land in the project area for farming. 
As discussed in the FEIS, the NRCS 
reviewed the study area and determined that 
it did not contain prime farmlands. Also, 
there are no Agricultural or Forestal 
Districts located in the Hawks Nest project 
area. 

     

Noise & Vibration 
Noise Criteria 

 Yes  No  N/A 

VDOT updated 
Noise Impact 
Analysis 
Technical Report, 
dated January 
2008    

Yes No sites are predicted to be noise impacted 
as a result of approaching or exceeding the 
Noise Abatement Criteria (NAC) under the 
build condition; however, two single family 
dwellings (R6 and R7) are predicted to 
experience impact as a result of exceeding 
the substantial increase criteria, due to their 
proximity to the build roadway (See Exhibit 
5). The option of placing a barrier along the 
Hawks Nest mainline near its intersection 
with State Route 614 will be explored 
during the final design stages. 

Existing Noise Conditions 

 Yes  No  N/A 

VDOT updated 
Noise Impact 
Analysis 
Technical Report, 
dated January 
2008    

No No change predicted. 



 

 

   

Air Quality 
Existing Conditions 

 Yes  No  N/A 

VDOT updated 
Air Quality 
Analysis report 
dated January 
2008  

No Proposed project will not cause or 
contribute to a violation of national ambient 
air quality standards as established by the 
US Environmental Protection Agency 

Regional Compliance with the PM 
Standards 

 Yes  No  N/A 

VDOT updated 
Air Quality 
Analysis report 
dated January 
2008 

No Since this project is located in an attainment 
area for PM Standards, regional and project 
level conformity requirements do not apply 

Regional Compliance with the 
Ozone Standards 

 Yes  No  N/A 

VDOT updated 
Air Quality 
Analysis report 
dated January 
2008 

No Since this project is located in an attainment 
area for ozone, regional and project level 
conformity requirements do not apply 



Air Toxic Analysis 

 Yes  No  N/A 

VDOT updated 
Air Quality 
Analysis report 
dated January 
2008 

No Project not expected to be a major source of 
air pollution. 

 

 

   

Ecosystems 
Native Wildlife 

 Yes  No  N/A 

VDOT staff 
review of the 
FEIS, existing 
mine permit, and 
DGIF List of 
Native Fauna 

No The Hawks Nest project is consistent with 
the findings of the FEIS and there is no 
change. 



Existing Vegetation 

 Yes  No  N/A 

VDOT staff 
review of existing 
mine permit, 
USGS quadrangle 
maps, 
orthophotographs 
and on-site field 
review 

Yes The alignment modifications will impact 
approximately 53 acres of different 
forestland that were not evaluated in the 
FEIS. The majority of the additional forest 
land impacts are associated with the head of 
hollow fills needed to support the roadbed 
and are located within the permitted surface 
mine. The impacts associated with these 
fills will be temporary in nature due to the 
re-vegetation requirements of the Coal 
Surface Mining Regulations. Due to the 
temporary nature of the impact and the fact 
that the project area is predominantly 
forested, these impacts should not create a 
significant impact to wildlife populations or 
affect the area’s forested resources. 
 

Rare, Threatened & Endangered 
Species 

 Yes  No  N/A 

VDOT staff 
review of natural 
resource agency 
databases and 
existing mine 
permit T/E 
clearances 

No The active mining operation was 
coordinated with DEQ, DGIF, and US Fish 
and Wildlife Service (FWS) prior to 
obtaining authorization to begin mining 
activities. In order to supplement the 
threatened and endangered (T&E) species 
clearance associated with the mine 
permitting process, VDOT conducted a 
search within a 2 mile radius of the Hawks 
Nest project area of the DGIF Wildlife 
Information and Mapping Service and the 
DCR – Natural Heritage Resources 
databases. The search reported no T&E 
species within the project area. 



 
Critical Habitat 

 Yes  No  N/A 

VDOT staff 
review of natural 
resource agency 
databases and 
existing mine 
permit T/E 
clearances 

No There is no critical habitat within the 
Hawks Nest project area. 

Wildlife and Waterfowl Refuges 

 Yes  No  N/A 

VDOT staff 
review of the 
FEIS and natural 
resource agency 
databases 

No There are no wildlife or waterfowl refuges 
within the Hawks Nest project area. 



Water Resources 

Surface Waters 

 Yes  No  N/A 

VDOT staff 
conducted a 
comprehensive 
review of existing 
Section 404 
Permits from the 
U.S. Army Corps 
of Engineers and 
on-site field 
review.    

Yes The FEIS documented 0.9 mile of stream 
impacts for Segments 204 and 239.  These 
impacts were determined based on 
topographic map reviews rather than field 
observations. An evaluation of the existing 
Section 404 permits has established a total 
of 0.63 mile of stream impacts for head of 
hollow fills within the proposed Hawks 
Nest right-of-way footprint. The impacts 
associated with these fills will occur even if 
VDOT does not accept the proposal because 
they are needed for placement of excess 
material generated from the surface mining 
operation. Since these impacts are 
associated with an approved surface mining 
operation, all impacts to waters of the US 
and mitigation for the impacts are 
authorized by the US Army Corps of 
Engineers under a Nationwide 21 Permit, 
No. 04-K0014. Therefore, no additional 
surface water impacts will occur as a result 
of a PMLU change to allow construction of 
the roadbed.  
 

Dredging Requirements  Yes  No  N/A  No  
Public Water Supply  Yes  No  N/A VDOT staff 

review of FEIS 
No None reported within the project area. 



 
     

Aquatic Resources 
Fish 

 Yes  No  N/A 

VDOT staff 
review of  FEIS, 
existing mine 
permits, and 
natural resource 
agency databases 

No The findings are consistent with the FEIS 
and there is no change. 

Submerged Aquatic Vegetation 

 Yes  No  N/A 

VDOT staff 
review of FEIS,  
existing mine 
permits, and 
natural resource 
agency databases 

No The findings are consistent with the FEIS 
and there is no change. 

Benthos 

 Yes  No  N/A 

VDOT staff 
review of FEIS, 
existing mine 
permits, and 
natural resource 
databases 

No The findings are consistent with the FEIS 
and there is no change. 

Other Flora and Fauna 

 Yes  No  N/A 

VDOT staff 
review of FEIS, 
existing mine 
permits, and 
natural resource 
databases 

No The findings are consistent with the FEIS 
and there is no change. 

     



Floodplains  Yes  No  N/A 

VDOT staff 
review of FEIS, 
new 
orthophotographs
, and FEMA 
FIRM maps 

No The Hawks Nest project is not located 
within the 100-year floodplain. 

     

Wetlands  Yes  No  N/A 

VDOT staff 
review of FEIS,  
new 
orthophotographs
, and existing 
mine permits 

No There will be no wetland impacts resulting 
from the Hawks Nest project. 

     

Energy 
 Yes  No  N/A 

VDOT staff 
review of the 
FEIS 

No The findings are consistent with the FEIS 
and there is no change. 

     

Hazardous Waste 
Sites 

 Yes  No  N/A 

VDOT staff 
review of FEIS, 
existing mine 
permits, and 
updated Hazmat 
staff report 

No The VDOT Hazmat staff conducted a 
database search for listed CERCLIS, 
RCRIS, and ERNS sites. Based upon their 
review of reported information, there is 
minimal potential for hazardous materials 
sites within the project area. Potential 
hazardous materials concerns associated 
with surface mine operations are regulated 
by DMME and addressed in the existing 
VDMLR permit. 

     



Coastal Barriers & 
Coastal Zone 

 Yes  No  N/A 
Review of FEIS 
and new 
orthophotographs 

No  

 

 

   

Public Parklands  
 Yes  No  N/A 

VDOT staff 
review of FEIS, 
new 
orthophotographs
, and CEDAR 
GIS Integrator 

No There are no public parks located within the 
Hawks Nest project area. 

 

 

   



Historic & Archaeological Resources 
Architectural Resources 

 Yes  No  N/A 

VDOT Cultural 
Resource staff 
review of existing 
mine permit 
documentation 
and updated 
effect 
determination 
with DHR 
coordination  

No The Hawks Nest project will have no-effect 
on historic properties and does not alter the 
existing effect determination for the overall 
CFX project dating back to 2001. DHR 
concurrence January 16, 2008. 

Terrestrial Archaeological 
Resources 

 Yes  No  N/A 

VDOT Cultural 
Resource staff 
review of existing 
mine permit 
documentation 
and updated 
effect 
determination 
with DHR 
coordination 

No The Hawks Nest project will have no-effect 
on historic properties and does not alter the 
existing effect determination for the overall 
CFX project dating back to 2001. DHR 
concurrence January 16, 2008. 

Underwater Cultural Resources  Yes  No  N/A  No  
 

 

   



Secondary & Cumulative Impacts 
Socioeconomic Impacts 

 Yes  No  N/A 
VDOT staff 
review of FEIS 

No The Hawks Nest project is consistent with 
the findings of the FEIS and there is no 
change. 

Natural Resource Impacts 
 Yes  No  N/A 

VDOT staff 
review of FEIS 

No The Hawks Nest project is consistent with 
the findings of the FEIS and there is no 
change. 

 

 

   

Construction Impacts 
Air Quality 

 Yes  No  N/A 

VDOT updated 
Air Quality 
Analysis report 
dated January 
2008 

No Temporary impacts for construction. 



Noise 

 Yes  No  N/A 

VDOT updated 
Noise Impact 
Analysis 
Technical Report, 
Dated January 
2008    

No Construction activities may cause 
fluctuations in noise levels. During the 
construction phase of the project, all 
reasonable measures will be taken to 
minimize noise impacts from these 
activities and will be in accordance with 
VDOT’s Road & Bridge Specifications. 

Water Quality 

 Yes  No  N/A 

VDOT staff 
conducted a 
comprehensive 
review of existing 
Section 404 
Permits from the 
U.S. Army Corps 
of Engineers and 
on-site field 
review.    

No As discussed previously, there will be no 
net increase in surface water impacts 
resulting from the Hawks Nest project. 
Surface water impacts associated with the 
mining permit will be utilized for the road 
construction. 

Maintenance & Control of 
Traffic  Yes  No  N/A 

VDOT staff 
review of FEIS 
and Hawks Nest 
proposal 

No Traffic control measures, if required, will be 
in accordance with the manual on Uniform 
Traffic Control and Virginia’s Work Area 
Protection Manual. 

Health & Safety 

 Yes  No  N/A 

VDOT staff 
review of FEIS 
and Hawks Nest 
proposal 

No Health and Safety compliance will conform 
to the requirements of DMME during 
construction of the roadbed. VDOT will 
comply with applicable federal, state, and 
local laws when completing the roadway to 
a serviceable facility. 



Pollution Control 

 Yes  No  N/A 

VDOT staff 
review of FEIS 
and Hawks Nest 
proposal 

No The project will comply with applicable 
federal, state, and local laws. 

     

Section 4(f) 
Evaluation 

 Yes  No  N/A 

VDOT staff 
review of FEIS, 
new 
orthophotographs
, and CEDAR 
GIS Integrator  

No There are no public parks, recreational 
areas, wildlife or waterfowl refuges or 
Section 106 resources within the Hawks 
Nest project area. 

 

 

   



Permits 
Compliance with E.O. 11990 

 Yes  No  N/A 

VDOT staff 
conducted a 
comprehensive 
review of existing 
Section 404 
Permits from the 
U.S. Army Corps 
of Engineers and 
on-site field 
review.    

No There will be no wetland impacts resulting 
from the Hawks Nest project.  

Section 404 Permits 

 Yes  No  N/A 

VDOT staff 
conducted a 
comprehensive 
review of existing 
Section 404 
Permits from the 
U.S. Army Corps 
of Engineers and 
on-site field 
review.    

No As discussed previously, there will be no 
net increase in WOUS impacts resulting 
from the Hawks Nest project. Project 
activities are authorized by the US Army 
Corps of Engineers under a Nationwide 
Permit #21 (04-K0014) and solely 
associated with the mining operation. 



Section 10 Permits  Yes  No  N/A  No  
Virginia Water Protection 
Permit 

 Yes  No  N/A 

VDOT staff 
conducted a 
comprehensive 
review of existing 
Section 404 
Permits from the 
U.S. Army Corps 
of Engineers and 
on-site field 
review.    

No Section 401 certification is provided by the 
DEQ for the Nationwide Permit #21. 

Subaqueous Bed Permit  Yes  No  N/A  No  
Coast Guard Permit  Yes  No  N/A  No  
Compliance with the ESA 

 Yes  No  N/A 

VDOT staff 
review of natural 
resource agency 
databases and 
existing mine 
permit T/E 
clearances 

No As previously discussed, existing mining 
permits provided T/E coordination and 
clearance with no T/E species within the 
project area. VDOT’s review of natural 
resource agencies databases confirmed no 
T/E species within a 2-mile radius of the 
project area.   

Compliance with Section 106 of 
the NHPA 

 Yes  No  N/A 

VDOT Cultural 
Resource staff 
review of existing 
mine permit 
documentation 
and updated 
effect 
determination 
with DHR 
coordination 

No The Hawks Nest project will have no-effect 
on historic properties and does not alter the 
existing effect determination for the overall 
CFX project dating back to 2001. DHR 
concurrence January 16, 2008. 



Compliance with Section 4(f) of 
the 1966 DOT Act 

 Yes  No  N/A 

VDOT staff 
reviewed the 
FEIS, existing 
mine permits, 
databases, and 
conducted field 
reviews 

No There are no public parks, recreational 
areas, wildlife or waterfowl refuges or 
Section 106 resources within the Hawks 
Nest project area. 

Compliance with E.O. 12898 

 Yes  No  N/A 

Alpha letter of 
current right-of-
way status and 
VDOT R/W 
Division report 
dated 1/14/08 

No There are no relocations within the Hawks 
Nest project and is consistent with the FEIS 
for these segments (204 and 239). 

Consistency with CZMA  Yes  No  N/A  No  
Compliance with E.O. 11988 

 Yes  No  N/A 

VDOT staff 
review of FEIS, 
new 
orthophotographs
, and FEMA 
FIRM maps 

No The Hawks Nest project is not located 
within the 100-year floodplain. 



Compliance with FPPA 

 Yes  No  N/A 

VDOT staff 
conducted a 
comprehensive 
review of existing 
mine permit and 
resource agency 
data supported by 
on-site field 
review. 

No The steeply sloping topography limits the 
use of land in the project area for farming. 
As discussed in the FEIS, the NRCS 
reviewed the study area and determined that 
it did not contain prime farmlands. Also, 
there are no Agricultural or Forestal 
Districts located in the Hawks Nest project 
area. 

Compliance with E&S Laws 

 Yes  No  N/A 

VDOT staff 
conducted a 
comprehensive 
review of existing 
mine permits 

No ESC compliance is a component of the 
existing mining permit for Hawks Nest and 
enforced by DMME. The PMLU change 
and associated mine permit revision will 
incorporate ESC measures for the roadbed 
construction. VDOT will comply with 
DCR’s ESC laws and regulations, VDOT’s 
Annual Submittal, and VDOT’s Erosion 
and Sediment Control & Stormwater 
Management Program Manual when 
completing the roadway to a serviceable 
facility.  



Compliance with SWMA 

 Yes  No  N/A 

VDOT staff 
conducted a 
comprehensive 
review of existing 
mine permits 

No SWM compliance is component of the 
existing mining permit for Hawks Nest and 
enforced by DMME. The PMLU change 
and associated mine permit revision will 
incorporate SWM measures for the roadbed 
construction. VDOT will comply with 
Virginia’s stormwater management laws 
and regulations and VDOT’s Erosion and 
Sediment Control & Stormwater 
Management Program Manual when 
completing the roadway to a serviceable 
facility. 

     



 

Mitigation Measures 
Relocations  Yes  No  N/A  No  
Farmlands  Yes  No  N/A  No  
Noise 

 Yes  No  N/A 

 Yes Two sites (R6 and R7) are predicted to 
experience impact as a result of exceeding 
the substantial increase criteria, due to their 
proximity to the build roadway. The option 
of placing a barrier along the Hawks Nest 
mainline near its intersection with State 
Route 614 will be explored during the final 
design stages. 

Rare, Threatened & Endangered 
Species  Yes  No  N/A  No  

Floodplains  Yes  No  N/A  No  
Wetlands  Yes  No  N/A  No  
Water Quality  Yes  No  N/A  No  
Aquatic Resources  Yes  No  N/A  No  
Hazardous Waste Sites  Yes  No  N/A  No  
Construction Impacts  Yes  No  N/A  No  
Air Quality  Yes  No  N/A  No  
Maintenance & Control of 
Traffic   No  

Health & Safety  Yes  No  N/A  No  
Pollution Control  Yes  No  N/A  No  

The Federal Highway Administration concurs with the Virginia Department of Transportation’s opinion that:  because there have been 
no changes to the proposed project and because there is no new information or circumstances relative to environmental concerns that 
would result in significant environmental impacts not already evaluated in the FEIS, additional NEPA documentation is not needed. 



 



Exhibit 5 
Noise Sensitive Study Sites 

CFX Section III (A), Hawks Nest 
 
 
 

 

 

N 















2 
 

(overlaps) the approved location of Corridor Q of the Appalachian Development Highway 
System.  (see Attachment A for the CTB’s resolution and a graphic depicting the overlap 
section.)  The CTB further resolved that the location of the remaining portion of Section IIIB of 
US Route 121 outside of the Corridor Q overlap area remains as originally approved by the CTB 
on August 17, 2000. 
 
The purpose of this letter is to: 
 Submit documentation for the Section IIIB environmental studies referenced above, 

 Submit the public hearing transcript for Section IIIB, 

 Provide responses to substantive public hearing comments, 

 Request FHWA’s determination that a Supplemental Environmental Impact Statement 
(SEIS) is not necessary for the US Route 121 Section IIIB/Corridor Q overlap as identified in 
the CTB resolution, and, 

 Request FHWA’s acknowledgement of the lack of new significant environmental impacts, as 
documented in the environmental studies and summarized in Section 7 below, for the entirety 
of Alternative F1 Modified in Section IIIB. 

Below is additional information providing a brief history of the project, an updated comparative 
summary of the impacts of the alternatives to reflect both the entirety of Alternative F1 Modified 
and the break-out of the Corridor Q overlap section, a discussion of the independent utility of the 
overlap portion, and a summary of public involvement since the close of the public hearing 
comment period.  Attachment B is the Environmental Studies document.  Attachment C 
provides a summary of the public hearing and a comment/ response matrix that addresses 
substantive comments received.  Attachment D is a transcript of the public hearing comments.  
Attachment E contains public outreach and involvement since the end of the public hearing 
comment period. 
 
1. Project History 
FHWA completed a FEIS in September 2001 and signed a ROD in November 2001 for the 
proposed Coalfields Expressway (CFX), now designated as US Route 121.  The FEIS covered 
the full 59 miles of the proposed new four-lane divided roadway across Wise, Dickenson, and 
Buchanan Counties from US Route 23 at the Town of Pound to VA Route 83 at the West 
Virginia state line.  The ROD identified Alternative F1 as the selected alternative.  The ROD also 
noted that the project would be designed and constructed in numerous phases. 
 
Subsequently, in consultation with FHWA and consistent with the statement in the ROD 
regarding phased construction, VDOT split the corridor into several sections to facilitate 
incremental implementation of the roadway construction.  VDOT also recognized an opportunity 
to realize substantial cost savings by using a “coal synergy” approach to implement the project.  
Accordingly, in January 2006, VDOT entered into a Comprehensive Agreement with private 
contractors for design and construction of the project.  The contractors were tasked by VDOT to 
develop modifications to the selected Alternative F1 that would best take advantage of the value 
of the contractors’ ownership of mineral rights and their expertise in large-scale earth-moving 
operations used to recover coal reserves to substantially reduce the estimated cost of the project.  
For Section IIIB, which runs from Route 614 to Route 643 in Buchanan County, Alternative F1 
Modified was the result of that effort.  Additional details about the project history and 
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development, including detailed discussion of the coal synergy approach to construction, are 
provided in the attached Environmental Studies document (Attachment B). 
 
2. Environmental Studies 
The provisions of FHWA’s National Environmental Policy Act (NEPA) regulations at 23 CFR 
771.130 address situations where changes are made to a proposed action that was evaluated in an 
Environmental Impact Statement.  Specifically, 23 CFR 771.130(c) states, “Where the 
administration [FHWA] is uncertain of the significance of the new impacts, the applicant will 
develop appropriate environmental studies or, if the Administration deems appropriate, an EA 
[Environmental Assessment] to assess the impacts of the changes, new information, or new 
circumstances.  If, based upon the studies, the Administration determines that a supplemental 
EIS is not necessary, the Administration shall so indicate in the project file.” 
 
VDOT has reviewed proposed project changes comprising Alternative F1 Modified for the 
entirety of Section IIIB and, in accordance with the regulation noted above, conducted 
appropriate environmental studies.  The studies assessed the environmental consequences 
resulting from Alternative F1 Modified, which entails a shift of the project corridor to as much as 
1.5 miles away from the selected Alternative F1 corridor.  Approximately 30 percent of 
Alternative F1 Modified generally overlaps Alternative F1.  Approximately 4.1 miles of 
Alternative F1 Modified overlap the location for Corridor Q of the Appalachian Development 
Highway System previously approved by the Appalachian Regional Commission with 
concurrence by FHWA.  All of the proposed changes to the project lie within the original study 
area from the FEIS and lie within the range of alternatives considered in the FEIS.  Changes to 
the project also include the construction delivery method, which would utilize a coal synergy 
approach described in detail in the Environmental Studies document.  The studies also 
considered changes in the affected environment, such as changes in land use since completion of 
the FEIS, the initiative by Buchanan County to implement the Southern Gap Business Park on 
reclaimed mine land in an area approximately two miles from the project, and other projects in 
the area.  Finally, the studies also considered changes in regulatory requirements and guidance 
since the FEIS was issued, such as changes to regulations regarding NEPA and noise and 
guidance pertaining to air quality issues.  Likewise, the studies reassessed the environmental 
consequences of Alternative F1 in light of changes in the affected environment and changes in 
regulatory requirements and guidance.  Finally, the environmental consequences of Alternative 
F1 Modified and the reassessed consequences of Alternative F1 were compared to those reported 
in the FEIS for the portions of Alternative F1 corresponding to Section IIIB to help determine if 
there are any new significant impacts at this point in project development that would warrant 
preparation of a supplemental EIS.  Our conclusions from the environmental studies are 
presented in Section 7 of this letter.  The Environmental Studies document was made available 
for public review and comment on VDOT’s project website and at a public hearing held on 
September 23, 2014.  The public hearing and public comments received are discussed further in 
Section 4 below. 
 
3. Logical Termini and Independent Utility 
As noted above, the 2001 ROD indicated that the selected alternative for US Route 121 from US 
Route 23 to the West Virginia state line would be designed and constructed in numerous phases 
and further stated that each phase would ultimately contribute to the project's overall purpose and 
need.  It went on to note that sequential design and construction of large projects is consistent 
with FHWA regulations and guidance. 
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Consistent with the statement in the ROD, each phase was developed to have independent utility.  
On its western end, Section IIIB would connect with US Route 121 Section IIIA, which connects 
with Phase II of the US Route 460 Connector.  Section IIIA already has been constructed to 
rough grade and funding for paving is included in the FY 2015-2018 Statewide Transportation 
Improvement Program.  A design-build contract was signed for Phase II of the US Route 460 
Connector and construction will soon be underway.  On the eastern end, Section IIIB terminates 
at a crossroad (Route 643).  It also connects to US Route 121 Section IIIC, which was the subject 
of an approved NEPA reevaluation in 2008. 
 
A portion of the Section IIIB corridor also would serve as part of Corridor Q of the Appalachian 
Development Highway System created by the Appalachian Regional Commission.  Corridor Q 
encompasses the US Route 460 Connector mentioned above (between US Route 121 Section 
IIIA and the Kentucky state line), US 121 Section IIIA, a portion of US 121 Section IIIB, and 
sections of existing US Route 460 in the vicinity of the Town of Grundy. 1  The approved 
location for Corridor Q follows a portion of Alternative F1 Modified from the western terminus 
of Section IIIB to existing US Route 460 at Grundy, a distance of approximately 4.1 miles.  This 
is the last remaining section of Corridor Q in Virginia that is not already completed, under 
construction, or soon to be under construction.  Furthermore, full funding for construction of this 
remaining section of Corridor Q has been programmed.  As indicated in the Environmental 
Studies document, the overlap portion of Section IIIB with Corridor Q is operationally 
independent and may be advanced independently of the remainder of Section IIIB. 
 
4. Public Hearing 
The purpose of the public hearing held on September 23, 2014 was to present information on 
proposed changes to the project since it was last presented to the public, present the findings of 
the environmental studies, provide a discussion forum between the public and project team, and 
obtain input and comments from the community.  Information on Corridor Q of the Appalachian 
Development Highway System and the portion of US 121 Section IIIB Alternative F1 Modified 
that overlaps it also was presented at the hearing.  As indicated in the Environmental Studies 
document, which was provided at the public hearing for public review, the overlap portion of 
Section IIIB with Corridor Q is operationally independent and may be advanced independently 
of the remainder of Section IIIB.  A summary of the hearing is provided in Attachment C and the 
Public Hearing Transcript is provided in Attachment D.  All comments received during the 
public hearing and the public comment period have been considered and all substantive 
comments are addressed in the comment/response matrix in Attachment C.  The responses take 
into account the CTB’s decision to approve the modified location of Section IIIB for the 
Corridor Q overlap portion and to leave the location of the remainder of Section IIIB as 
originally approved in 2000. 
 
5. Additional Public Involvement since Public Hearing 
The following public outreach and involvement has occurred since the end of the comment 
period for the public hearing: 
 

                                                 
1 Corridor Q in its entirety stretches across portions of Kentucky, Virginia, and West Virginia, generally following 
the existing US Route 460 corridor, with some sections on new location off of existing US Route 460.  In October 
2010, the Appalachian Regional Commission approved the realignment of 13.1 miles of Corridor Q between the 
Kentucky-Virginia State Line and the Town of Grundy. 
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 January 15, 2015 – Email from Trip Pollard of Southern Environmental Law Center (SELC) 
to Angel Deem of VDOT referencing verbal discussion about the project and asking when 
information might be sent regarding incidental mining and Virginia Department of Mines, 
Minerals and Energy (DMME) regulatory oversight when government financed exemptions 
to the Surface Mining Control and Reclamation Act apply. 

 February 2, 2015 – Letter from Angel Deem of VDOT to Trip Pollard of SELC addressing 
incidental coal removal and DMME oversight of government financed exemptions as 
referenced in Mr. Pollard’s 1/15/15 email and also addressing the logical termini issue raised 
in SELC’s 10/6/14 letter commenting on the Environmental Studies document. 

 February 18, 2015 – Comments from public at CTB meeting.  During the public comment 
period at the beginning of the meeting, several individuals offered comments on the project 
prior to the decision by the CTB. 

– Mr. Richard Settle, former member and chair of the Virginia Coalfields Economic 
Development Authority, stated that access that would be provided by the Coalfields 
Expressway and Corridor Q projects is critical to serve existing economic development 
and facilitate new and more diverse economic development to offset the declining coal 
economy.  He stated that the Authority and the localities have taken initiatives to attract 
and help fund economic development and request that VDOT move forward with the 
Coalfields Expressway and Corridor Q projects. 

– Mr. Marley Green, associated with the Sierra Club and Southern Appalachian Mountain 
Stewards, expressed concerns regarding the impacts of coal mining and valley fills on 
water quality and the environment.  He suggested that more study is needed to fully 
analyze the environmental and economic impacts of the project. 

– Ms. Kate Rooth, Campaign Director for Appalachian Voices, expressed concerns 
regarding the environmental impacts of coal mining and stated that more environmental 
and economic analyses should be conducted for the project. 

– Mr. Trip Pollard, SELC, stated that while his organization shares some of the 
environmental concerns mentioned by preceding speakers, it does not oppose the 
relocation of the Corridor Q overlap portion of Section IIIB as described in the resolution 
before the CTB for approval. 

 February 20, 2015 – The project website was updated to announce the CTB’s action to 
approve an alignment shift for the portion of the project that overlaps Corridor Q.  Materials 
from the September 2014 public hearing (display boards, aerial photo-based mapping, 
informational brochure, etc.) remain posted on the site. 

 February 20, 2015 press release (also posted on website) – This press release was issued to 
announce the CTB’s resolution to approve an alignment change for approximately 4.1 miles 
of US Route 121 (Coalfields Expressway) Section IIIB that overlaps with a section of 
Corridor Q/US Route 460.  The release went on to say that the alignment shift results in a 
modified roadway that is shorter than the previously approved alignment and provides for a 
connector to existing US Route 460 in Grundy.  It further noted that final approval from the 
FHWA would be needed before VDOT can design and construct the 4.1-mile section of 
proposed roadway.  Finally, it noted that the location of the remainder of Section IIIB 
remains as approved by the CTB in 2000. 

Appendix E contains copies of the above documents. 
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6. CTB Action 
On February 18, 2015, the CTB passed a resolution (see Attachment A) stating that “the location 
of Section IIIB of US Route 121 limited to the 4.1 mile portion of the proposed alignment that 
overlaps Corridor Q of the Appalachian Highway System is approved as presented at the public 
hearing” [i.e., Alternative F1 Modified where it overlaps Corridor Q between Route 614 at the 
eastern terminus of US Route 121 Section IIIA and US Route 460 at the Town of Grundy].  The 
resolution further stated “that the location of the remaining portion of Section IIIB of US Route 
121 outside of the Corridor Q overlap area remains as originally approved by the CTB on August 
17, 2000.” 
 
7. Comparative Summary of Impacts 
As described in the Environmental Studies document, the location of Alternative F1 Modified is 
similar to the location of Alternative F1 (approximately 30% of the total length overlaps and the 
remainder is generally parallel to and offset by up to 1.5 miles at the farthest point).  Alternative 
F1 Modified also is within the study area evaluated in the 2001 FEIS.  Accordingly, the terrain 
and land uses crossed by both alternatives are similar.  However, Alternative F1 Modified would 
result in a somewhat straighter alignment and also would provide for a connector (part of the 
overlap with Corridor Q described earlier) to existing US Route 460 at the Town of Grundy. 
 
The Environmental Studies document presented a summary table comparing the environmental 
consequences of Alternative F1 (the previously selected alternative) and Alternative F1 
Modified.  The comparison showed that in most cases, the environmental consequences of 
Alternative F1 Modified would be less than or comparable to the impacts of Alternative F1.  
Table 1 below reproduces the table from the Environmental Studies document, with added 
columns to indicate the impacts of the Section IIIB / Corridor Q overlap portion. 
 

Table 1.  Comparative Summary of Environmental Impacts 

Category 

Alternative 
F1 
2001 FEIS 
Values 

Alternative 
F1 
Updated 
Values

Alternative 
F1 Modified

Segment of 
Alternative F1 
Corresponding 
to Corridor Q 
Overlap (i.e., 
between Route 
614 and US 460)
Updated Values 

Corridor Q 
Overlap 
Portion of 
Alternative F1 
Modified 

Length of Alternative 
(miles) 15.1 15.1 14.9 4.8 4.1 

Total Area within 
Alternative (acres within 
750-foot corridor) 

1,369 1,369 1,220 431 292 

Homes  41 40 28 18 17 

Businesses  1 1 0 1 0 

Schools 0 0 0 0 0 

Churches  1 0 0 0 0 

Cemeteries  0 0 0 0 0 
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Category 

Alternative 
F1 
2001 FEIS 
Values 

Alternative 
F1 
Updated 
Values

Alternative 
F1 Modified

Segment of 
Alternative F1 
Corresponding 
to Corridor Q 
Overlap (i.e., 
between Route 
614 and US 460)
Updated Values 

Corridor Q 
Overlap 
Portion of 
Alternative F1 
Modified 

Other Community 
Facilities (rescue squads, 
fire stations, etc.)  

0 0 0 0 0 

Prime and Unique 
Farmland (acres)  0 0 0 0 0 

Forest (acres) * 444.8* 1,264 1,091 418 261 
Section 4(f) Property 
(acres) 0 0 0 0 0 

Parks and Recreational 
Resources 0 0 0 0 0 

Historic Properties 
affected 0 0 0 0 0 

Length of Streams 
(miles) 1.6 1.8 2.6 0.8 0.6 

Wetlands (acres) 0.36 0 0 0 0 
Floodplains (acres)  0 0 0 6.7 0 
Noise Impacts (Number 
of Receptors Impacted) 0 0 0 0 0 

Hazardous Material 
Sites Impacted (number 
of sites)  

4 1 0 0 0 

Cost NA $1.564 billion $1.070 billion $850 million** $519 million 
*  The FEIS reported forest impacts for an estimated impact width of 300 feet instead of for the 
entire 750-foot-wide study corridor. 
**  Note:  the segment of Alternative F1 corresponding to the Corridor Q overlap is the 750-
foot-wide corridor for Alternative F1 from its western terminus at Route 614 to the point where it 
crosses US Route 460.  The cost estimate does not account for any connection or interchange at 
US Route 460.  In addition, the crossing point at US Route 460 is beyond the designated route of 
Corridor Q and there is no actual overlap of Alternative F1 with the approved location of 
Corridor Q except for a 1.1-mile-long section at Alternative F1’s western terminus. 
 
Alternative F1 Modified would have greater impact than Alternative F1 in only one category, 
length of streams impacted (approximately 44% greater).  However, VDOT believes that this 
impact can be reduced during final design by implementing minor alignment shifts and other 
design features to minimize encroachment into streams.  In addition to avoiding and minimizing 
the impact, VDOT also is committed to implementing appropriate mitigation to offset 
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Commonwealth Transportation Board 
Aubrey L. Layne, Jr.                1401 East Broad Street         (804) 786-2701 

Chairman                                                                Richmond, Virginia 23219 Fax: (804) 786-2940 

 

Agenda Item #13 

 

RESOLUTION 

OF THE 

COMMONWEALTH TRANSPORTATION BOARD 

 

February 18, 2015 

 

MOTION 

 

Made By: Mr. Rosen, Seconded By:  Mr. Williams 

Action:  Motion Carried 

 

Title: Revised Location Approval, Section IIIB – US Route 121  

in Buchanan County 

 

WHEREAS, on August 17, 2000 the Commonwealth Transportation Board (CTB) 

approved the proposed location of the US Route 121 formerly known as the Coalfields 

Expressway from Route 23 (at Pound), to the West Virginia State line, in Buchanan, Dickenson 

and Wise Counties (State Project R000-961-101, PE-100) identified as Alternative F1 and 

comprised of segments from the build alternatives studies in the Draft Environmental Impact 

Statement (EIS) including segments 159, 118a, 160a, 153a, 158, 108a, 161a, 154, 115, 214, 205, 

206, 207, 238a, 303a, and 302; and 

 

WHEREAS, subsequent to the CTB’s approval of Alternative F1 and consistent with 

FHWA’s Record of Decision, VDOT and FHWA identified sections of independent utility to 

facilitate incremental implementation of the roadway; and  

 

WHEREAS, since 2004 the CTB has considered and approved changes to sections of 

Alternative F1; and  

 

WHEREAS, Section IIIB of US Route 121 corresponds with segments 303, 238, 237, 

and a portion of segment 302 of Alternative F1 and was identified as from Route 614 at the east 

end of the Hawks Nest Section to Route 643 at the west end of the Rockhouse Section in 

Buchanan County ; and  

 

WHEREAS, in accordance with the statutes of the Commonwealth of Virginia and 
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policies of the Commonwealth Transportation Board, a Location Public Hearing was held on 

September 23, 2014 at the Riverview Elementary School in Buchanan County for the purpose of 

considering proposed modifications to the approved location for Section IIIB of US Route 121; 

and 

 

WHEREAS, proper notice was given in advance, and all those present were given a full 

opportunity to express their opinions and recommendations regarding the proposed modification 

as presented, and their statements being duly recorded; and  

 

WHEREAS, the economic, social, and environmental effects of the proposed 

modification have been examined and given proper consideration and this evidence, along with 

all other, has been carefully reviewed; and 

 

NOW, THEREFORE, BE IT RESOLVED, that the location of Section IIIB of US 

Route 121 limited to the 4.1 mile portion of the proposed alignment that overlaps Corridor Q of 

the Appalachian Highway System is approved as presented at the public hearing. 

 

 BE IT FURTHER RESOLVED, that the location of the remaining portion of Section 

IIIB of US Route 121 outside of the Corridor Q overlap area remains as original approved by the 

CTB on August 17, 2000. 

 

BE IT FURTHER RESOLVED, that the approved location for Section IIIB of the US 

Route 121 is designated as a Limited Access Highway as proposed and presented at the public 

hearing in accordance with the statutes of Virginia and in accordance with the Commonwealth 

Transportation Board Policies. 

 

BE IT FURTHER RESOLVED, that in the interest of public safety, pedestrian, persons 

riding bicycles or mopeds, horse drawn vehicles, self-propelled machinery or equipment, and 

animals led, ridden or driven on the hoof are prohibited from using Section IIIB of the US Route 

121 in Buchanan County. 

 

BE IT FURTHER RESOLVED, that VDOT, working in conjunction with the Virginia 

Department of Mines, Minerals and Energy and the Virginia Department of Environmental 

Quality, will ensure that all appropriate steps are adopted to minimize, to the extent possible, the 

potential adverse environmental and public health impacts, including but not limited to water 

quality impacts and erosion, of any coal mining, removal, or associated activities, that occur 

within the right of way of Section IIIB of US 121. 

 

#### 

 



 

 
 

 

 
FIGURE 1. ALTERNATIVE F1, ALTERNATIVE F1 MODIFIED, AND CORRIDOR Q OVERLAP 
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Environmental Studies for Modifications to 

Alternative F1, Section IIIB of Proposed U.S. Route 121 
From:  Route 614  To:  Route 643; Buchanan County 

State Project Number: 0121-013-772, P101; 0121-013-902, P101, R201, C501 
UPC: 85126; 104094 

FHWA FEIS Number:  FHWA-VA-EIS-99-01-D 
FEIS Date: September 12, 2001 
ROD Date: November 13, 2001 

1. INTRODUCTION 

The Federal Highway Administration (FHWA), in accordance with provisions of the National 
Environmental Policy Act (NEPA) and 23 CFR 771, completed a Final Environmental Impact 
Statement (FEIS) in September 2001 and signed a Record of Decision (ROD) in November 2001 
for the proposed Coalfields Expressway (CFX), now designated as U.S. Route 121.1  The 
purpose of the project, as described in greater detail in the FEIS, can be categorized into three 
major themes: satisfy Congressional initiatives to designate and fund the proposed road as a 
high-priority corridor, improve mobility and safety, and support regional economic development 
including tourism.  The FEIS covered the full 59 miles of the proposed new four-lane divided 
roadway across Wise, Dickenson, and Buchanan Counties from U.S. Route 23 at the Town of 
Pound to VA Route 83 at the West Virginia state line.  The ROD identified Alternative F1 as the 
selected alternative.  The ROD also noted that the project would be designed and constructed in 
numerous phases. 

Subsequently, in consultation with FHWA, and consistent with the statement in the ROD 
regarding phased construction, the Virginia Department of Transportation (VDOT) split the 
corridor into several sections to facilitate incremental implementation of the roadway 
construction.  Each section has independent utility and logical termini.  Each section is of 
sufficient length to address environmental matters on a broad scope and each would provide a 
serviceable facility regardless of whether other U.S. Route 121 sections are constructed.  VDOT 
also recognized an opportunity to realize substantial cost savings by using a “coal synergy” (see 
Section 3) approach to implement the project.  Accordingly, in January 2006, VDOT entered into 
a Comprehensive Agreement with private contractors for design and construction of the project.  
The contractors have coal mining interests and expertise throughout the region.  As such, they 
were tasked by VDOT to develop modifications to the selected Alternative F1 that would best 
take advantage of the value of the contractors’ ownership of mineral rights and their expertise in 
large-scale earth-moving operations used to recover coal reserves to substantially reduce the 
estimated cost of the project. 

The subject of this Environmental Studies document is Section IIIB, which extends from Route 
614 to Route 643 in Buchanan County, as shown in Figures 1 and 2.  The proposed changes to 
the selected Alternative F1 are referred to herein as “Alternative F1 Modified.”  As shown in 
Figure 2, Alternative F1 Modified in Section IIIB is depicted as a 750-foot-wide corridor to 
allow for a consistent comparison with the relevant portion of Alternative F1 (build alternatives 
were depicted in the Environmental Impact Statement as 750-foot-wide corridors).  The location 
of Alternative F1 Modified is similar to the location of Alternative F1 (approximately 30% of the 
total overlaps and the remainder is generally parallel to and offset by up to 1.5 miles at the 
farthest point).  Alternative F1 Modified is within the study area evaluated in the 2001 FEIS, as 
shown in Figure 1. 

                                                 
1 Following a series of location public hearings in April 2000, the Commonwealth Transportation Board (CTB) 
endorsed Alternative F1 in August 2000 and designated the future CFX as U.S. Route 121 in Virginia. 
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FIGURE 1.  SECTION IIIB LOCATION
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FIGURE 2.  ALTERNATIVE F1 & ALTERNATIVE F1 MODIFIED 
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The proposed changes result in a somewhat straighter alignment and also provide for a connector 
to existing US Route 460 at the Town of Grundy.  [It is noted that a portion of Section IIIB is 
part of Corridor Q of the Appalachian Development Highway System; Section 2 has more 
details.]  Consequently, the Alternative F1 Modified mainline extends approximately 13.7 miles, 
compared to the 15.1-mile-long corresponding section of the Alternative F1 corridor.  The 
connector to U.S. Route 460 would be approximately 1.2 miles long.  Adding the two together 
yields a total new roadway length of approximately 14.9 miles for Alternative F1 Modified. 

Regulatory Context and Next Steps 

The provisions of 23 CFR 771.130 address situations where changes are made to a proposed 
action that was evaluated in an Environmental Impact Statement.  Specifically, 23 CFR 
771.130(c) states, “Where the administration [FHWA] is uncertain of the significance of the new 
impacts, the applicant will develop appropriate environmental studies or, if the Administration 
deems appropriate, an EA [Environmental Assessment] to assess the impacts of the changes, new 
information, or new circumstances.  If, based upon the studies, the Administration determines 
that a supplemental EIS is not necessary, the Administration shall so indicate in the project file.” 

VDOT has reviewed the modifications for Section IIIB of the project and conducted 
environmental studies to assess the environmental consequences resulting from changes to this 
section of proposed U.S. Route 121, changes in the affected environment, and changes in 
regulatory requirements and guidance since the FEIS was issued to help determine if there are 
any new significant impacts at this point in project development.2  This Environmental Studies 
document is being made available for public review and comment on VDOT’s project website 
and at a public hearing to be held in September 2014.  The purpose of the hearing will be to 
present information on proposed changes to the project since it was last presented to the public, 
present the findings of the environmental studies, provide a discussion forum between the public 
and project team, and obtain input and comments from the community.  All comments received 
during the public hearing and public comment period will be considered and all substantive 
comments will be addressed in subsequent documentation.  VDOT and FHWA will then assess 
whether at this point in project development any new significant environmental impacts have 
been identified that were not evaluated in previous NEPA documentation. If new significant 
environmental impacts are identified, then a Supplemental Environmental Impact Statement 
would be prepared. If no new significant environmental impacts are identified, then FHWA 
would document that determination.  Under either scenario, a reevaluation of the NEPA 
documentation would be prepared prior to FHWA authorizing final design, authorizing the 
acquisition of right-of-way, or authorizing construction for Section IIIB (see 23 CFR 771.129). 

 

2. APPALACHIAN DEVELOPMENT HIGHWAY SYSTEM 

Congress created the Appalachian Regional Commission (ARC) in 1965 to facilitate economic 
and social development in the Appalachian Region.  The Appalachian Development Highway 
System (ADHS), a 3,090-mile system of modern highways that connects with the Interstate 
Highway System, is the cornerstone of ARC's transportation efforts.  A total of 3,090 miles of 
ADHS corridors are authorized to be constructed by the Appalachian Regional Development Act 

                                                 
2 For Section II, FHWA requested that VDOT prepare an Environmental Assessment to assess the project changes.  
Section IIIB is unlike Section II in that approximately 30% of Alternative F1 Modified overlaps the original selected 
Alternative F1.  In addition, unlike Section II, there are no current or pending mining applications or permits along 
the proposed Section IIIB alignment. 
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of 1965, as amended.  Now with approximately 85 percent open to traffic, the ADHS has 
stimulated economic and employment opportunity throughout the Appalachian Region. 
 
Corridor Q of the Appalachian Development Highway System traverses portions of Kentucky, 
Virginia, and West Virginia, generally following the existing U.S. Route 460 corridor, with some 
sections on new location off of existing U.S. Route 460.  In October 2010, the ARC Board 
approved the realignment of 13.1 miles of Corridor Q that follows U.S. Route 460 in Buchanan 
County between the Kentucky-Virginia State Line and the Town of Grundy based on the 
development of coal synergy partnerships.  The Board concluded that by using the coal synergy 
concept, these sections would be completed sooner than would be possible using traditional 
highway construction methods.  At that time, VDOT estimated the total cost of the revised 
Corridor Q alignment to be approximately $358 million as compared to the original alignment 
cost of $851.5 million.  As shown on Figure 3, a portion of Section IIIB of proposed U.S. Route 
121 is part of Corridor Q; this portion is operationally independent and it may be advanced 
independently of the rest of Section IIIB.  Where the two routes overlap, the roadway would be 
dually designated as U.S. Route 121 and U.S. Route 460. 
 
 

 
FIGURE 3.  RELATIONSHIP BETWEEN ADHS CORRIDOR Q AND U.S. ROUTE 121 
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3. COAL SYNERGY 

Coal synergy is an innovative concept that utilizes large-scale earth moving equipment and 
techniques common to the mining industry and revenue from coal recovery to offset roadway 
construction costs, thereby reducing the expenditure of public funds.  Coal recovery is not the 
largest savings factor; it is the economies of scale achieved with the equipment and the 
techniques that reduces excavation cost, which is the largest cost for construction in the project 
area’s mountainous terrain.  The proposed change to Alternative F1 is being made to realize the 
benefits of the coal synergy approach to project implementation whereby substantial savings in 
construction costs would be realized.3 

It should be noted that use of the coal synergy approach does not change the purpose and need 
for the project; rather, it would facilitate implementation of the proposed project.  As 
summarized in the Introduction, the established purpose and need for the project is: 

• To respond to Congressional initiatives to designate and fund the proposed road now 
designated as U.S. Route 121 as a high-priority corridor and a component of the National 
Highway System.  Utilization of the coal synergy approach would help implement the project 
sooner than may otherwise be feasible, given competing transportation needs throughout the 
Commonwealth of Virginia, and implement it using less public funds, thereby furthering the 
legislative initiative but not changing the impetus for it. 

• To improve mobility and safety.  Due to the steep terrain within the study area, the current 
transportation network exists almost exclusively along the narrow valley floors.  This 
network limits system linkage within the study area and limits the road connections to areas 
outside of the study area.  The existing road conditions also raise safety concerns.  The 
typically narrow pavement, narrow or nonexistent shoulders, prevalent curvature, steep 
grades, and limited sight distance leave little tolerance for driver error.  Utilization of the coal 
synergy approach does not change the mobility and safety concerns that form part of the 
basis for purpose and need. 

• To support regional economic development including tourism.  For decades, coal mining has 
formed the foundation of the regional economy.  However, as explained in the FEIS, the 
long-term viability of coal mining is declining due to depletion of coal deposits, competition 
from foreign and western U.S. coal producers, and shifts to other energy sources such as oil 
and gas.  Moreover, increasing mechanization of coal mining operations has compounded 
declines of employment in the industry.  Consequently, the study area and the region in 
general have experienced changes in the economy as the coal industry has evolved.  Limited 
transportation system linkage, poor access, prolonged travel times, lack of multilane high-
speed highways, and limited developable land (due to the steep terrain) are all limitations to 
attracting new employers to the region.  Moreover, several tourist and recreational attractions 
in the region, such as Breaks Interstate Park (site of the longest and deepest gorge east of the 
Mississippi River), cannot develop to their potential without better transportation linkage and 
mobility through the region.  Local economic development officials cite the lack of safe and 
efficient access to the region’s transportation network as a major impediment to recruitment 
efforts to attract new industry and tourism.  While the coal industry could benefit somewhat 
from improvements to the local and regional highway system to the extent that such 
improvements could help facilitate the transport of coal to markets, according to the Virginia 

                                                 
3 As indicated on the project website, the cost of the entire U.S. Route 121 is estimated at $5.1 billion using 
traditional construction methods and $2.8 billion using coal synergy (2013 construction estimates are for U.S. Route 
121 plus the cost of interchanges and connector roadways). 
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Center for Coal and Energy Research, “the vast majority of Virginia coal is shipped from 
mine to market by railroad.”4  Figure 4, from the same source, illustrates the rail network 
serving the mining industry in Wise, Dickenson, and Buchanan Counties.  Accordingly, the 
transport of coal revolves around relatively short hauls to preparation facilities / railheads 
that are at the mine sites or relatively near the mine sites and off of the project corridor.  The 
economic development aspects of the purpose and need involve expanding and diversifying 
the economic opportunities within the region to offset ongoing declines in the coal mining 
industry over time, and the highway facility is not aimed at facilitating the transport of coal. 

 
FIGURE 4.  RAIL NETWORK SUPPORTING THE COAL INDUSTRY 

Coal synergy would not constitute a new element of purpose and need for the proposed project.  
Coal synergy is a construction method, a tool to deliver a roadway project that would meet the 
transportation needs identified sooner and using less public funds than would be possible using 
conventional methods. 

The forces influencing the initiation of new mining activities have little connection to the 
conditions of existing road systems.  Instead, they are related to world market conditions and 
prices for coal.  On the other hand, forces increasingly acting against the long term viability of 
mining and coal production include depletion of economically recoverable coal deposits and 
increasingly heavy regulations and restrictions imposed by the federal government aimed at 
curtailing coal-fired power generation.  These forces have all contributed to the realization of the 
need noted previously and discussed in detail in the FEIS to diversify the regional economy and 
replace coal mining employment over time. 

                                                 
4 Virginia Energy Patterns and Trends Electronic Database.  2014.  Virginia Center for Coal and Energy Research.  
http://www.energy.vt.edu/vept/index.asp. 
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Coal Recovery Requirements 

All coal recovery is regulated by the Virginia Department of Mines, Minerals, and Energy’s 
Division of Mined Land Reclamation (DMLR) with oversight from the federal Office of Surface 
Mining (OSM) and can be divided into two categories: first is recovery through a mining permit 
issued by DMLR; the second is with a government financed exemption (GFE) issued by DMLR.  
GFEs have their basis in federal law (30 USC 1278(2)) wherein the extraction of coal as an 
incidental part of construction of government-financed highways is exempt from provisions of 
the federal Surface Mining Control and Reclamation Act.  These activities are exempt because 
they are not primarily mining activities and reclamation would require unbuilding projects for 
which the exemption exists.  The exemption applies only to coal extracted within the right of 
way of the highway (30 CFR 707.5).  Any mining conducted outside the right of way limits still 
requires normal mining permits. 

At this time, there are no active or permitted mines within the Section IIIB Alternative F1 
Modified corridor and there are no current or pending mining applications.  Therefore, any coal 
removed from the corridor as part of the roadway construction project would constitute 
incidental coal removal, which occurs as a matter of course on most road projects within the 
coal-producing counties in southwest Virginia (Wise, Dickenson, and Buchanan Counties, as 
well as parts of Russell and Tazewell) and would therefore not be unique or unusual.  At this 
point in project development, it is unknown if or where coal seams would be encountered by the 
proposed construction and the potential locations of any applicable GFEs also are not known at 
this time.  Notwithstanding, any incidental coal removal operations within the proposed right of 
way would be subject to GFE requirements, which still involve extensive DMLR review and 
approval and do not preclude compliance with other environmental regulations.  For example, 
the road construction still would be subject to applicable stormwater management and erosion 
and sediment control requirements and other state and federal environmental statutes.  DMLR 
has established procedures and guidelines for reviewing and processing GFE proposals, 
including the following: 

• Coordination with other agencies, such as the State Historic Preservation Office (SHPO) and 
the federal OSM.  Interested parties, including surface and mineral property owners, 
localities, and planning districts, are notified of the pending GFE request during the review 
process. 

• Inspection requirements for the project are well defined and include monthly inspections to 
document the site conditions, ensure that any coal removal is performed in accordance with 
the GFE, respond to any citizen complaints about the project, and report any activity not in 
accordance with the GFE. 

• Key review components include establishment of Engineering Necessity, which is the part of 
the GFE where the applicant must demonstrate that the coal removal is necessary for sound 
construction.  For example, for a building foundation or road construction, removal of a coal 
seam that is just below the project excavation limits is often necessary.  The reason for this is 
that coal is not a very strong or durable stratum with a very high bearing strength, and it 
makes a poor foundation material.  This process requires over-excavation or undercutting to 
remove the coal and replace it with better foundation material, similar to excavation of 
unsuitable material. 

• Finally, the applicant must provide detailed estimations of the value of the coal to be 
recovered under the GFE, the total project cost, and the percent of project cost that would be 
provided by government financing. 
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Construction of the road and the incidental recovery of coal would not constitute mountaintop 
removal mining.  According to Virginia Code (4VAC25-130-785.14(b)), “Mountaintop removal 
mining means surface mining activities, where the mining operation removes an entire coal seam 
or seams running throughout the upper fraction of a mountain, ridge, or hill, except as provided 
for in 4VAC25-130-824.11(a)(6), by removing substantially all of the overburden off the bench 
and creating a level plateau or a gently rolling contour, with no highwalls remaining, and capable 
of supporting post mining land use in accordance with the requirements of this section.”  
Excavation for the project would occur only to the extent needed to reach the design elevation 
and profile of the road and to accommodate cut slopes to either side of the roadbed. 

In summary, there is nothing about the coal synergy approach to building Section IIIB that would 
reduce environmental requirements on the private partners engaged in coal mining activities in 
the region.  Mining is a tightly regulated process and the federal OSM and Virginia DMLR 
oversee, review, and approve applications to conduct coal recovery operations under GFEs and 
inspect such operations to ensure that they stay within designated right of way areas.  Any 
mining operations that occur outside the approved parameters are subject to the normal 
regulatory and permitting processes. 

 
4. ENVIRONMENTAL CONSEQUENCES 

Environmental conditions in the relevant portion of the study area have changed little since 2001 
when the FEIS was published.  The Draft Environmental Impact Statement and FEIS examined a 
study area approximately 60 miles long and 10 miles wide, as shown in Figure 1.  As illustrated 
in Figure 5, the location of Alternative F1 Modified is within the range of trial and concept 
segments used to develop the build alternatives considered within that study area.  Section IIIB 
corresponds to segments 303, 238, 237, and a portion of segment 302 of the Alternative F1 
corridor that was selected in the ROD.  Alternative F1 Modified shifts the Alternative F1 
corridor by at most approximately 1.5 miles and actually overlaps at several points, and it crosses 
similar terrain.  Alternative F1 and all of the other alternatives considered in the FEIS were 
found to result in impacts to forests, water quality, and wildlife habitat, so Alternative F1 
Modified is not unique in that regard.  Most of the area remains primarily forested with limited 
residential or commercial development occurring in some areas along secondary roads and U.S. 
Route 460.  As indicated in the November 2001 ROD, Alternative F1 was identified as the 
selected alternative because it satisfies the purpose and need while providing a reasonable 
balance of the many environmental, social, economic, and engineering issues involved. 

Table 1 summarizes the environmental studies conducted and documents the changes that have 
occurred in the project and its impacts.  Table 2 quantifies and compares impacts reported in the 
2001 FEIS for Alternative F1 for Section IIIB with updated values for Alternative F1 and 
Alternative F1 Modified.  Because alternatives in the FEIS were represented as 750-foot-wide 
corridors, most of the impacts calculations are based on 750-foot-wide corridors.  Exceptions 
include the connector between the mainline of Alternative F1 Modified and existing U.S. Route 
460 where conceptual design efforts were undertaken in coordination with the Town of Grundy’s 
Town Manager to address community impact concerns. In this instance, conceptual construction 
limits were used to calculate impacts.  Other exceptions include Alternative F1 Modified’s 
crossings of Poplar Creek and Levisa Fork.  In these instances, conceptual bridge configurations 
have been identified to reduce stream and floodplain impacts and impacts were calculated based 
on the bridge footprint rather than a 750-foot-wide corridor footprint. 
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FIGURE 5.  ALTERNATIVES F1 & F1 MODIFIED WITH TRIAL AND CONCEPT SEGMENTS 
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TABLE 1.  EVALUATION OF SOCIAL, ECONOMIC, AND ENVIRONMENTAL IMPACTS 
Issue or Area of 

Concern Method of Review Impact Change Comments 

TRANSPORTATION 

Traffic Volumes/ 
Patterns/Time 
 
Transportation Plan 

Traffic forecast updated from 
2020 design year to 2035 
design year.  Review of 
FEIS, Alternative F1 
Modified and Alternative F1 
corridors, ongoing projects 
and studies in surrounding 
area; and Buchanan County 
Comprehensive Plan. 

Change in forecasted volumes 
due to extension of design year 
to 2035.  

Traffic forecasts were updated and show between 17% and 47% increase in average daily 
traffic volumes, depending on the location, by new design year of 2035 over volume reported in 
FEIS for 2020 (from 12,500 to 14,600 vehicles per day on the most heavily traveled section 
west of existing U.S. Route 460; from 3,200 to 4,700 in vicinity of Route  642.) 
 
Phase I of the U.S. Route 460 Connector is currently under construction, and its completion 
would provide access to the U.S. Route 460 reconstruction project in Kentucky, which is 
currently under construction, and would connect at VA 80 in Buchanan County, Virginia. It 
would also provide a serviceable connection to Breaks Interstate Park.  A Finding of No 
Significant Impact was issued in 2010 for Phase II, and a Design-Build contract for this portion 
of the U.S. Route 460 Connector was executed on July 31, 2013.  The location of the U.S. 
Route 460 Connector in relation to U.S. Route 121 is shown in Figure 3.  Note that the U.S. 
Route 460 Connector is a new roadway facility separate from existing U.S. Route 460, which is 
also shown in Figure 3. 
 
The Economic Impact of the Coalfields Expressway in the CFX Corridor in Virginia and West 
Virginia report was completed in January 2013 by Chmura Economics & Analytics.  The study 
found that “The construction and ongoing existence of the Coalfields Expressway (CFX) will 
inject hundreds of millions of dollars into the CFX Corridor and provide jobs for workers in 
construction, retail, service, and warehouse industries. The annual economic impact is 
estimated to be $215.3 million that sustains 1,067 jobs in 2035 after construction is complete.” 
 
The study also concluded that in Virginia, the heaviest traffic would occur where U.S. Route 121 
meets U.S. Route 460 near the town of Grundy, which is the county seat of Buchanan County.  
The access point in Buchanan County crossing U.S. Route 460 Connector is identified as an 
economic integration interchange in the study, which is a location close to a town that would 
have a relatively high volume of traffic. These access points have more gas stations, hotels, 
and restaurants because they serve motorists as well as local residents. 

SOCIOECONOMICS AND LAND USE 

Land Use Conversion 

Review of FEIS, aerial photo 
mapping, field review, and 
analysis of modified 
alternative. 

Smaller size of project 
“footprint”:  approximately 1,369 
acres for   Alternative F1 
corridor compared to 
approximately 1,220 acres for   
Alternative F1 Modified, 
including connection to existing 
U.S. Route 460. 

The Alternative F1 corridor extends approximately 15.1 miles and Alternative F1 Modified 
extends approximately 14.9 miles (13.7 miles along the mainline and 1.2 miles along the 
connection to existing U.S. Route 460).  Although some of the Alternative F1 Modified corridor 
is shifted from the original selected Alternative F1 corridor, the land uses to be converted to 
highway right of way are similar in character to land uses under the original selected corridor. 
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TABLE 1.  EVALUATION OF SOCIAL, ECONOMIC, AND ENVIRONMENTAL IMPACTS 
Issue or Area of 

Concern Method of Review Impact Change Comments 

 

Development 
Review of aerial photo 
mapping and field review. 

Minor change. Some new development has occurred along existing U.S. Route 460 and some new homes 
have been constructed along some secondary roads.  However, overall, development in the 
vicinity of the project has not been substantial. 

Consistency with Area’s 
Comprehensive Plan 

Comprehensive plan review.  No change. The project is still consistent with the Buchanan County Comprehensive Plan. 

Populations 
Review of FEIS and 2010 
U.S. Census data. Field 
review. 

Minor change. While the corridor shifts would impact areas not impacted by the original selected corridor, the 
character and magnitude of those impacts are not substantially different from those addressed 
in the FEIS. The general affected population is substantially the same. 

Emergency Services 
Review of FEIS and field 
review. 

Minor change. Generally, Alternative F1 Modified is parallel to and offset from the original selected F1 corridor.   
With the addition of a connection between U.S. Route 121 and existing U.S. Route 460, the 
benefits to emergency services should be somewhat better. 

Potential Residential 
Relocations 

Review of FEIS and aerial 
mapping. Field review. 

FEIS reported 41 residential 
relocations for Alternative F1 in 
the segments corresponding to 
Section IIIB.  Alternative F1 
Modified would result in 
approximately 28 residential 
relocations. 

Residential properties that were not previously affected by Alternative F1 would be impacted by 
Alternative F1 Modified.  However, the total number of residences displaced would be 28, which 
is fewer than the 41 residences that would be displaced by Alternative F1.  The impacted 
residences are concentrated primarily where the proposed corridor crosses or approaches 
existing secondary roads (Routes 614, 604, 656, 642, 643) and U.S. Route 460.  Of particular 
note is the section of existing U.S. Route 460 at the Town of Grundy.  The proposed spur that 
would connect U.S. Route 121 with existing U.S. Route 460 is located partially along existing 
U.S. Route 460.  VDOT has met with Grundy’s Town Manager to review potential preliminary 
design options at this location and it appears that the road could be designed in a way that 
would avoid most of the potential displacements at this location.  Consequently, while most of 
the residential relocation impacts would occur at different locations than under the original 
selected Alternative F1 corridor, the character of those impacts is similar while the magnitude is 
lower. 

Any right of way acquired for the roadway would be purchased in accordance with established 
VDOT procedures and requirements of the federal Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 1970, as amended.  Assurance is given that relocation 
resources will be available to all residential, business, farm, and nonprofit displacees without 
discrimination.  In addition, all displaced families and individuals will be relocated to suitable 
replacement housing; all replacement housing will be fair housing available to all persons 
without regard to race, color, religion, sex, or national origin; and all replacement housing will be 
within the financial means of the displacees.  Each person will be given sufficient time to 
negotiate for and obtain possession of replacement housing.  No residential occupants will be 
required to move from property needed for the project until comparable decent, safe, and 
sanitary replacement dwellings have been made available to them. 

Environmental Justice 
Populations 

Review of FEIS & 2010 U.S. 
Census data. Field review. 

No change. No new minority or low-income populations have been identified that would experience 
disproportionately high and adverse impacts. 
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TABLE 1.  EVALUATION OF SOCIAL, ECONOMIC, AND ENVIRONMENTAL IMPACTS 
Issue or Area of 

Concern Method of Review Impact Change Comments 

Business Relocations 

Review of FEIS and aerial 
mapping. Field review. 

The FEIS reported one 
business relocation in the 
segments corresponding to 
Section IIIB.  Alternative F1 
Modified would not result in any 
business relocations. 

The proposed connector between the mainline of Alternative F1 Modified and  existing U.S. 
Route 460 at the Town of Grundy is located partially along existing U.S. Route 460.  At this 
location, some conceptual engineering was conducted in coordination with the Grundy Town 
Manager in order to address concerns about potential business displacements, and business 
relocation impacts were calculated accordingly, i.e., to reflect the estimated construction limits 
and a bridge across Levisa Fork rather than a 750-foot-wide corridor as was assumed for the 
mainline calculations.  As a result, no existing businesses would be impacted by Alternative F1 
Modified. 
 
An electrical substation is located adjacent to the Alternative F1 Modified corridor just north of 
Route 3030 (Six and Twenty Mile Branch Road) off of U.S. Route 460, adjacent to Levisa Fork.  
A bridge would be constructed at this location to span Levisa Fork, which would also avoid the 
substation; therefore, the substation is not expected to be impacted. 

Visual and Aesthetics 
Review of FEIS and aerial 
mapping. Field review. 

Minor change. While the corridor shifts would impact areas not impacted by Alternative F1, the character and 
magnitude of those impacts are not substantially different from those addressed in the FEIS. 
The general effect of Alternative F1 Modified on the viewshed is substantially the same. 

Farmlands 

Review of FEIS.  Update 
NRCS CPA-106 Form for 
both Alternative F1 and 
Alternative F1 Modified. 

No change. Previous NRCS review for the FEIS noted no prime farmland in the vicinity of the project.  
Updated coordination with NRCS and updates to the CPA 106 Forms for both Alternative F1 
and Alternative F1 Modified has confirmed that there is no prime farmland within either 
alternative. 

NOISE 

Noise Criteria 

Review of FEIS findings, 
FHWA’s Noise Abatement 
Criteria, and VDOT 
guidance. 

No substantial change. FHWA issued new noise regulations effective July 13, 2011 (Procedures for Abatement of 
Highway Traffic Noise and Construction Noise, 23 CFR 772).  The new regulations provide 
clarification on applicability, certain analysis requirements, and the use of Federal funds for 
noise abatement measures.  In addition, two new activity categories were added to the noise 
abatement criteria (NAC), and the activity descriptions were expanded to better describe the 
types of facilities that would fall into each category.  The numerical values of the criteria, 
however, have not changed.  For example, the NAC for Activity Category B (residential), which 
is most applicable to Section IIIB, is still 67 dB(A). 

Existing Noise Conditions 

Review of FEIS and aerial 
mapping and plans. Field 
review. 

Minor change. The FEIS analysis predicted noise levels well below the NAC and no receptors located within 
segments corresponding to Section IIIB were identified as being affected.  While forecasted 
traffic volumes have increased due to extension of the design year farther into the future, the 
increases are not substantial enough to meaningfully change the noise analysis results from the 
FEIS.  Further, with the shifted location of portions of the corridor, the distance to receptors that 
could be potentially affected shifted as well.  The conclusions of the FEIS regarding noise 
impacts are also transferrable to the new receptors.  The noise analysis will be updated prior to 
construction. 
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TABLE 1.  EVALUATION OF SOCIAL, ECONOMIC, AND ENVIRONMENTAL IMPACTS 
Issue or Area of 

Concern Method of Review Impact Change Comments 

 

AIR QUALITY 

Existing Conditions 

Review of FEIS, Virginia 
Ambient Air Monitoring Data 
Report for 2012, and VDEQ 
website. 

Minor change. The project is located in an area that is in attainment of all National Ambient Air Quality 
Standards (NAAQS).  As such, regional air quality conformity requirements do not apply. The 
results of the previous air quality modeling for the EIS showed that no violations of NAAQS 
were expected. Since the study area and expected use of the facility have not substantially 
changed, and since the updated traffic volumes are well below the threshold for consideration of 
quantitative analyses of carbon monoxide per the VDOT-FHWA Project-Level CO Air Quality 
Studies Agreement, the project is not expected to interfere with the attainment or maintenance 
of the NAAQS. 

Regional Compliance with 
the PM Standards 

Review of VDEQ website for 
current attainment status. 

No substantial change. The project is located in Attainment Area for PM10 and PM2.5 NAAQS. On December 14, 2012, 
EPA announced a final rule establishing a new small particulate matter (PM2.5) NAAQS. The 
rule was published in the January 15, 2013 Federal Register (FR 78:10, 3086). The rule revises 
40 CFR 50.18 with regard to primary (health-based) standards for fine particles (generally 
referring to particles less than or equal to 2.5 micrometers (μm) in diameter) and lowers the 
annual PM2.5 standard to 12.0 micrograms per cubic meter (μg/m3) (annual arithmetic mean) 
and retains the 24-hour PM2.5 standard at 35 μg/m3 (24-hour average).  For initial 
nonattainment area designations for the primary annual PM2.5 NAAQS, EPA will rely exclusively 
on monitoring data and intends to designate areas on a two-year schedule from signature of the 
final rule, as prescribed in Clean Air Act Section 107. The latest available air quality monitoring 
data Virginia Ambient Air Monitoring 2011 Data Report. Virginia Department of Environmental 
Quality, published October 2012) suggest that the region is and will remain in attainment for the 
new standard. 

Regional Compliance with 
the Ozone Standards 

Review of VDEQ website for 
current attainment status. 

No change. The project is located in Attainment Area for ozone. 

Air Toxics Analysis 

Review of VDEQ, EPA, and 
FHWA websites for current 
guidance. 

Not addressed in FEIS. Mobile source air toxics (MSATs) were not evaluated in the FEIS.  On December 6, 2012, 
FHWA issued updated guidance regarding mobile source air toxics (Interim Guidance Update 
on Mobile Source Air Toxic Analysis in NEPA Documents).  The purpose of the memorandum 
was to update the September 2009 Interim Guidance that advised FHWA Division offices on 
when and how to analyze MSAT under the NEPA review process for highway projects.  The 
update reflects recent changes in methodology for conducting emissions analysis and new 
research in the MSAT arena.  EPA released the latest emissions model, the Motor Vehicle 
Emissions Simulator (MOVES) in 2010 and started a two-year grace period to phase in the 
requirement of using MOVES for transportation conformity analysis.  On February 8, 2011, EPA 
issued guidance on using the MOVES and EMission FACtors (EMFAC) Models in NEPA 
evaluation that recommended the same grace period be applied to project-level emissions 
analysis for NEPA purposes.  As such, at the end of the grace period, i.e., beginning December 
20, 2012, project sponsors are required to use MOVES to conduct emissions analysis for NEPA 
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purposes.  To prepare for the transition, FHWA updated the September 2009 Interim Guidance 
to incorporate the analysis conducted using MOVES.  Based on FHWA's analysis using 
MOVES2010b, the latest version of MOVES, diesel particulate matter (diesel PM) has become 
the dominant MSAT of concern.  The guidance also provides an update on the status of 
scientific research on air toxics.  The update supersedes the September 2009 Interim 
Guidance, reflects recent regulatory changes, projects national MSAT emission trends out to 
2050 using EPA’s MOVES2010b model, and summarizes recent research efforts; however, it 
does not change any project analysis thresholds, recommendations, or guidelines. 

The MSAT guidance includes specific criteria for determining which projects are to be 
considered exempt from mobile source air toxics (MSAT) analysis requirements and which may 
require a qualitative or quantitative analysis.  In accordance with the guidance, FHWA 
developed a tiered approach with three categories for analyzing MSAT in NEPA documents, 
depending on specific project circumstances:  1) projects with no potential for meaningful MSAT 
effects, no analysis required; 2) projects with low potential MSAT effects (projects where design 
year traffic is projected to be less than 140,000 to 150,000 annual average daily traffic), 
qualitative analysis; and 3) projects with higher potential MSAT effects (projects with traffic 
volumes where the AADT is projected to be in the range of 140,000 to 150,0005 or greater), 
quantitative analysis.  Based on FHWA guidance, the Section IIIB project has low potential for 
MSAT effects because the forecasted daily traffic for the project is well below the thresholds 
(i.e., 140,000 to 150,000 ADT) where the potential for MSAT effects increase or MSAT effects 
from a project become a concern.  Furthermore, total MSAT emissions are virtually certain to be 
lower than present levels in the design year as a result of EPA’s national control programs that 
are projected to reduce annual MSAT emissions by 83 percent from 2010 to 2050. 

Under either Alternative F1 Modified or Alternative F1, there may be localized areas where 
MSAT could increase and other areas where MSAT could decrease.  Regardless, even if 
localized increases do occur in some areas, total MSAT emissions will be substantially lower in 
future years due to fleet turnover and the implementation of EPA's vehicle and fuel regulations. 

NATURAL RESOURCES 

Native Wildlife 

Review of FEIS and Natural 
Resources Technical Report 
and coordination with 
regulatory agencies. 

No substantial change. The FEIS documented the habitat loss as minor primarily because it constituted less than one 
half of one percent of the total forested land in Buchanan and Dickinson Counties. A similar 
amount of habitat would be lost as a result of the change in the corridor along Section IIIB; 
therefore, habitat loss with Alternative F1 Modified is also considered minor given the existing 
conditions within the study area and the context of the project. 

Existing Vegetation Review of FEIS and Natural No substantial change. See above under Native Wildlife.  Also, the two corridors are at most approximately 1.5  miles 

                                                 
5 Using EPA's MOVES2010b emissions model, FHWA staff determined that this range of AADT would result in emissions significantly lower than the Clean Air Act definition of 
a major hazardous air pollutant source. 
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Resources Technical Report 
and coordination with 
regulatory agencies. 

apart and overlap at several points.  The areas of forest habitat through which Alternative F1 
Modified pass are similar to the areas already documented as needing to be impacted in the 
FEIS.  However, this amount still is relatively small compared to total forested habitat area in 
the county. 

Threatened & Endangered 
Species 

Review of FEIS, Natural 
Resources Technical Report, 
and Biological Assessment; 
data collection/research; 
coordination with regulatory 
agencies; field 
reconnaissance; USFWS 
IPaC online project review 
process. 

Possible change. The FEIS reported studies of three federally listed species:  Virginia spiraea, small whorled 
pogonia, and Indiana Bat.  Through extensive coordination with the U.S. Fish and Wildlife 
Service (USFWS) and Virginia Department of Conservation and Recreation (VDCR) and 
intensive field surveys of potential habitat areas at four sites in Buchanan County, it was 
determined that Virginia spiraea and the small whorled pogonia were not present within the 
study area and would not be impacted.  Winter habitat areas for the Indiana bat were surveyed 
and no threatened or endangered bat species were found.  A summer habitat assessment 
determined that only 3.1% of forested land within a two mile radius of the selected corridor 
would be impacted, leaving sufficient suitable habitat.  Further, it was agreed that clearing trees 
within the project limits and buffer area would not occur between April 1 and November 15 of 
each year. 

A scoping letter was sent to USFWS in September 2008; no reply was received to 
correspondence specifically for Section IIIB.  However, correspondence received in May 2008 
for the adjacent construction project, Section IIIC,  identified no federally listed threatened or 
endangered species recorded in Buchanan County that were not addressed in the FEIS. 

The official species list was updated as part of the environmental studies for Alternative F1 
Modified by completing the online project review through USFWS’s Information, Planning, and 
Consultation (IPaC) system.  This recent consultation was conducted for both Alternative F1 
Modified and Alternative F1.  Both lists consisted of the following endangered species, and the 
resulting conclusions for each (based on the IPaC process, not actual observations or records 
of actual occurrences) are also provided below: 

Indiana Bat (Myotis sodalis) – species present in the corridor.  The project may adversely affect 
the Indiana Bat. 

Northern Long-Eared Bat (Myotis septentrionalis) – species present in the corridor.  The project 
may adversely affect the Northern Long-Eared Bat.  Note that this species is currently proposed 
for listing as endangered.  On October 2, 2013, USFWS announced a 12-month finding on a 
petition to list the northern long-eared bat as endangered under the Endangered Species Act of 
1973, as amended (Act) and to designate critical habitat (Federal Register / Vol. 78, No. 191). 
After review of the best available scientific and commercial information, USFWS found that 
listing the northern long-eared bat is warranted.  However, while proposed to be listed as an 
endangered species throughout its range under the Act, its critical habitat was found to be not 
determinable at this time.  Due to substantial disagreement regarding the sufficiency or 
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accuracy of the available data relevant to its determination regarding the proposed listing, 
USFWS announced on June 30, 2014 an extension of the comment period and the final 
determination to list the species.  A listing determination is now expected on or before April 2, 
2015 (Federal Register / Vol. 79, No. 125)  This proposed rule, if finalized, would extend the 
Act’s protections to the northern long-eared bat. 

Virginia Big-Eared bat (Corynorhinus (plecotus) townsendii virginianus) – species may be 
present due to suitable habitat present similar to that of known occurrences.  The project may 
adversely affect the Virginia Big-Eared Bat. 

Virginia spiraea (Spiraea virginiana) - surveys conducted as part of the FEIS in Buchanan 
County found no Virginia spiraea at survey sites and confirmed lack of suitable habitat in 
Section IIIB. Based on the survey findings, the project would not affect Virginia spiraea. 

The two corridors are not a great distance apart (no more than approximately 1.5 miles) and 
overlap at several points.  The areas through which Alternative F1 Modified passes are similar 
to the areas already documented as needing to be cleared in the FEIS and would not 
significantly change or increase potential impacts. 

In previous coordination, USFWS recommended that, because of the possibility that survey 
protocols may be altered over time, further coordination be undertaken with USFWS in the 
future closer to construction regarding survey recommendations. VDOT has previously 
committed that clearing trees within the project limits and buffer area would not occur between 
April 1 and November 15 of each year to minimize potential effects to Indiana bats during 
summer foraging and roosting. 

Critical Habitat 

Review of FEIS and Natural 
Resources Technical Report; 
data collection/research; 
USFWS IPaC online project 
review process. 

No change. No Critical Habitat currently designated within the project study area. 

Wildlife and Waterfowl 
Refuges 

Review of FEIS and Natural 
Resources Technical Report, 
data collection/research, 
coordination with regulatory 
agencies. 

No change. No wildlife or waterfowl refuges are within or proximate to the study area. 

Surface Waters 

Review of FEIS, new 
mapping, 2012 Virginia 
Water Quality Assessment 
305(b)/303(d) Integrated 
Report, 2013 National 

Estimated stream impacts (see 
Figure 6) total approximately 
2.6 linear miles for Alternative 
F1 Modified and 1.8 miles for 
Alternative F1 using NHD (the 

Unavoidable impacts are anticipated; however, minimization measures will be developed in 
consultation with the permitting agencies to offset those impacts.  A decision regarding the 
approach to stream crossings will be made during final design; it is anticipated that a variety of 
methods will be utilized, such as culverts, bridges, and fills in combination with french drains. 
The methods will be coordinated with the appropriate permitting agencies as part of the Section 
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Hydrography Dataset (NHD). estimate in the FEIS for 
applicable segments was 
approximately 1.6 linear miles 
of stream impacts).  Table 3 
lists the impaired waters within 
Section IIIB that were identified 
in the FEIS, and also lists 
additional waters within the 
section designated as impaired 
since completion of the FEIS.  
Figure 7 shows the locations of 
impaired waters in relation to 
Alternative F1 and Alternative 
F1 Modified. 

404 permitting process and the results of the Section 404 permitting process will be 
documented in a NEPA reevaluation. At this stage of project development, detailed hydraulic 
studies have not been completed to conclusively determine the sizes and types of drainage 
structures that would be needed. 
Compensation for unavoidable impacts will follow the US Army Corps of Engineer’s Final 
Compensatory Mitigation Rule that standardizes mitigation nationally.  This compensation 
follows a hierarchy of preferred mitigation approaches that include: 1) mitigation banks; 2) in-
lieu fees; and 3) permitee-responsible mitigation.  Compensation for impacts would be provided 
as part of the permit conditions for any authorizations issued by the USACOE and VDEQ.  
Because these agencies determine the compensation requirements for stream impacts on a 
case-by-case basis, the quantitative requirements for the project would be determined with 
them as part of the permit application process.  Compensation may involve enhancement or 
restoration to stream and riparian areas, use of credits from an approved stream mitigation 
bank, or payments to the Virginia Wetlands Restoration Trust Fund. 

Public Water Supply 
Review of FEIS and project 
plans. 

No substantial change. No public water supply sources in project vicinity. 

Fish 

Review of FEIS & Natural 
Resources Technical Report, 
coordination with regulatory 
agencies. 

No substantial change. As indicated in the FEIS, the build alternatives are not expected to substantially further impair 
the area's water quality, and Alternative F1 Modified generally crosses the same water bodies 
as those build alternatives.  During the design phase, VDOT would consider bridge designs and 
other measures that would limit impacts.  This may include placing piers outside of streams and 
the use of bottomless or countersunk culverts.  Conceptual configurations for bridges already 
have been identified for crossings of Poplar Creek and Levisa Fork. 

Submerged Aquatic 
Vegetation 

Review of FEIS & Natural 
Resources Technical Report, 
coordination with regulatory 
agencies. 

No substantial change. Alternative F1 Modified generally crosses the same water bodies as Alternative F1 would cross.  
Accordingly, any impacts to submerged aquatic vegetation would not be expected to be 
materially different.  Project construction may result in short-term impacts from sedimentation.  
To minimize these impacts, appropriate temporary and permanent erosion and sediment control 
practices would be implemented in accordance with state and federal regulations. 

Benthos 

Review of FEIS & Natural 
Resources Technical Report, 
coordination with regulatory 
agencies. 

No substantial change. Three of the streams within the study area have impaired water quality due to mining activity 
and untreated sewage discharges and therefore have limited benthic communities (see Table 
3).  While streambed impacts have increased, significant impacts to the limited benthic 
communities are not anticipated. 

Floodplains 

Review of FEIS, Natural 
Resource Technical Report, 
current mapping, and 
Federal Emergency 
Management Agency 
(FEMA) 100-year floodplain 
mapping (latest update 

The FEIS reported that 
Alternative F1 would have no 
floodplain impacts because 
floodplains would be spanned 
with bridges.  Notwithstanding, 
the bridges still would constitute 
floodplain “encroachments” as 

Both Alternative F1 and Alternative F1 Modified would have two floodplain crossings, which 
would be accomplished with bridges.  Alternative F1 would in addition run adjacent and parallel 
to the Looney Creek floodplain.  Alternative F1 Modified would in addition have a minor 
encroachment on the Levisa Fork floodplain at a location where the existing U.S. Route 460 is 
already within the floodplain (see Figure 7). 

Under either alternative, floodplain crossings would be designed so that potential increases in 
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1/12/01)]; review of 
conceptual design sketches 
for U.S. Route 460 
connecting roadway at Town 
of Grundy. 

defined in 23 CFR 650.105(e).  
The locations of bridge 
crossings of floodplains would 
be at Levisa Fork and Looney 
Creek. 
 
Alternative F1 Modified likewise 
would utilize bridges to span 
floodplains associated with 
Levisa Fork at two locations, 
one on the mainline of the 
proposed Section IIIB roadway 
and one on the connecting 
roadway to existing U.S. Route 
460 at Grundy.  Additionally, 
existing U.S. Route 460 
traverses approximately 0.4 
acres of Levisa Fork floodplain 
where the new connector road 
would tie into the existing road.  
This is not considered a new 
encroachment and is not 
counted as a new floodplain 
impact.   
 
Figure 7 shows the 
relationships of the alternatives 
to floodplains. 
 

flood levels would be minimal and that no floodplain encroachments would increase the 
probability of flooding or the potential for property loss and hazard to life during the service lives 
of any bridges or other drainage structures and their roadway approaches.  Therefore, neither 
of the alternatives would have any effect on flooding risks.  Neither of the alternatives would be 
expected to have substantial effects on fish, wildlife, plants, open space, natural beauty, 
scientific study, outdoor recreation, agriculture, aquaculture, forestry, natural moderation of 
floods, water quality maintenance, groundwater recharge, and other natural and beneficial 
floodplain values.  Neither alternative would encourage, induce, allow, serve, support, or 
otherwise facilitate additional or incompatible base floodplain development.  The floodplain 
encroachments would not be “significant encroachments” (as defined in 23 CFR 650.105(q)) 
because: 

 They would pose no significant potential for interruption or termination of a transportation 
facility that is needed for emergency vehicles or that provides a community's only evacuation 
route. 

 They would not pose significant flooding risks. 

 They would not have significant adverse impacts on natural and beneficial floodplain values. 

Therefore, the project would be consistent with Executive Order 11988, Floodplain 
Management, which prohibits federal support of incompatible floodplain development unless 
there is no practicable alternative, and no Floodplain Finding in accordance with Executive 
Order 11988 is required. 

Any construction occurring within the 100-year floodplain would be conducted in accordance 
with all applicable regulations and follow proper permitting procedures and guidelines in 
accordance with Executive Order 11988, Floodplain Management.  Further, VDOT’s Drainage 
Manual, Section 12.4.1, states in part, “Regardless of whether a bridged waterway, culvert, 
lateral encroachment or stream restoration is being evaluated, in situations where a FEMA or 
other officially delineated floodplain is being considered, no increase in the established natural 
100-year flood level will be permitted either up or downstream.” 

Sections 107 and 303 of VDOT’s specifications require the use of stormwater management 
practices to address concerns such as post development stormflows and downstream channel 
capacity, designed to reduce stormwater flows to preconstruction conditions for up to a 10-year 
storm event.  Compliance with any other applicable state or federal stormwater management 
requirements will be finalized during final design, when a detailed hydraulic survey and study 
would evaluate specific effects on stormwater discharges; this evaluation would adhere to the 
aforementioned specifications ensuring that no substantial increases to flooding would occur.. 
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Wetlands 

Review of FEIS, Natural 
Resources Technical Report, 
2012 USDA NAIP aerial 
mapping, and 2013 National 
Wetlands Inventory (NWI).  

Wetland impacts were reported 
to be 0.36 acres for Alternative 
F1 in the FEIS. However, note 
that some of the classes 
reported as “wetlands” (i.e., 
PUBs) are actually water and 
not wetland as defined by the 
Corps in its regulatory definition.  
Review of the 2013 NWI 
database indicates that there 
are no wetlands within either 
the Alternative F1 Modified or 
Alternative F1 750-foot 
corridors. 

Wetland delineation surveys would be completed during the design process.  If wetlands not 
identified as part of the NWI review are identified during delineation all available measures will 
be taken to avoid the impacts. Where wetlands cannot be avoided, impacts will be minimized by 
measures such as minor shifts in alignment, temporary or permanent stormwater management 
measures, linear crossings, and best management practices that will be incorporated into the 
design. Compensation for unavoidable impacts will follow the U.S. Army Corps of Engineers’ 
(COE) Final Compensatory Mitigation Rule that standardizes mitigation nationally. This 
compensation follows a hierarchy of preferred mitigation approaches that include: 1) mitigation 
banks; 2) in lieu fees; and 3) permitee-responsible mitigation. Compensation for impacts would 
be provided as part of the permit conditions for any authorizations issued by the COE and the 
Virginia Department of Environmental Quality (VDEQ). Because these agencies determine the 
compensation requirements for wetland impacts on a case-by-case basis, the quantitative 
requirements for the project would be negotiated with them as part of the permit application 
process. 

Energy 
Review of FEIS, new traffic 
forecast, design changes. 

Minor change.  

Hazardous Waste Sites Review of FEIS and field 
review. 

No change. No new hazardous waste sites have been identified. 

HISTORIC & ARCHAEOLOGICAL RESOURCES 

Architectural Resources 

Architectural survey of new 
Area of Potential Effects 
(APE). Virginia Cultural 
Resource Information 
System (VCRIS) review.  

Minor change.  One NRHP-eligible architectural property, Hemlock Farm (VDHR #013-5027), was identified in 
the APE.  The Virginia Department of Historic Resources (VDHR) concurred 3/19/09 that the 
property is eligible.  The corridor has been shifted to avoid the property.  VDHR concurred on 
2/28/11 that the project would have no effect on historic properties. 

Archaeological Resources 

Archaeological survey of 
new APE. Virginia Cultural 
Resource Information 
System (VCRIS) review. 

No change. No new NRHP-eligible archaeological sites were identified in the APE.  VDHR concurred on 
12/4/08 with these findings. 

Coordination with Native American tribes with potential interest in the study area was 
undertaken.  Tribes that responded requested continuing coordination should cultural resources 
be discovered during construction.  VDHR concurred on 2/28/11 that the project would have no 
effect on historic properties. 

INDIRECT & CUMULATIVE IMPACTS 
 
 
Socioeconomic Impacts 

FEIS review, field review. No substantial change. Part of the project’s purpose and need is to improve the ability of local economic development 
officials to attract new industry and tourism to the area.  Although improvements to 
transportation infrastructure do not guarantee actual attraction of economic development in a 
given area, adequate transportation facilities can provide improved access and mobility that 
support efforts of local government and economic development officials to attract new industry 
and business development.  For the EIS, indirect and cumulative impacts were evaluated for 
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the study area.  Estimates were developed for potential industrial growth areas, commercial 
development areas, and residential development areas.  In addition to transportation 
considerations, the locations of such areas were guided by topography (i.e., areas without steep 
slopes that would limit the ability to develop); existing and potential access to population and 
employment centers; and proximity to existing or proposed water and sewer services.  Within 
Section IIIB, potential industrial growth areas were in the vicinity of Grundy.  The EIS 
acknowledged the difficulty of predicting exactly where commercial development may occur.  
However, commercial development traditionally has occurred within communities and along 
major roadways and this trend is expected to continue.  Therefore, in Section IIIB, the principal 
commercial development areas would consist largely of areas within and around the Town of 
Grundy, although such development would also be expected in the vicinity of industrial 
development areas.  Predicting locations of residential development areas is also difficult, given 
that residences can be built almost anywhere with proper engineering.  However, based on past 
trends across the study area, residential growth would generally be expected to occur along 
secondary roads, within or near existing communities, such as Grundy, and near potential 
industrial development areas.  The general assumptions and conclusions in the FEIS regarding 
indirect and cumulative socioeconomic impacts remain valid. 

 
Natural Resource Impacts 

FEIS review, field review, 
review of coal mining data 
sources and TMDL reports. 

No substantial change. The EIS contained estimates for wetlands, waters, and forested land impacts associated with 
potential industrial development sites.  For industrial development sites in the Section IIIB area 
and in the vicinity of Alternative F1, the estimates were 0.8 acres of wetland, 155 linear feet of 
stream, and 131 acres of forestland.  Because of the uncertainty associated with potential 
locations of commercial and residential development, no reasonably reliable estimates of 
indirect and cumulative impacts associated with such developments were possible.  There is no 
new information available that would provide any basis for meaningful changes to the previous 
analysis with respect to future development. 

Mining activities constitute another source of cumulative impacts to natural resources.  
According to available data, in 1933 approximately 279,000 tons of coal were mined in 
Buchanan County.  Peak production reached approximately 20.8 million tons in 1990.  
Production has been declining ever since and stood at approximately 8.1 million tons in 2008.  
Approximately 837 million tons of coal have been produced in Buchanan County from 1933 to 
2008 (the date range included in the data set).  The same data set indicated that in 2008 there 
were 23 active surface mines and 21 active underground mines in Buchanan County (Energy 
Patterns and Trends). 

The impacts of mining include land disturbance, displacement of vegetation and wildlife habitat, 
displacement of streams (primarily ephemeral streams and some intermittent streams, rarely 
perennial streams under current permitting regimes), and degradation of water quality 
(acidification, elevated levels of dissolved and suspended solids, and increased conductivity).  
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Because no information is available with respect to the natural resources conditions existing at 
the time of mining activities over the last several decades, it is not possible to reliably estimate 
the resulting impacts of those activities.  However, it can be assumed that the current impaired 
conditions of some streams across the study area do reflect in part the accumulated 
consequences of long-term mining in Buchanan County. 

Under current mine permitting requirements, adverse impacts are offset by mitigation 
measures, which include reclamation of mined lands (restoration to approximate original 
contours and reestablishment of vegetation), sediment controls, and stream and wetland 
mitigation. 

Mining activities, especially pre-SMCRA activities on now-abandoned mine lands, are blamed in 
part for the stream impairments in Levisa Fork (see Table 3) that have led to development of 
total maximum daily load (TMDL) requirements.  Most (approximately 938 acres or 77%) of the 
project corridor crosses the Levisa Fork watershed.  The Buchanan County portion of the 
Levisa Fork watershed encompasses approximately 196,297 acres.  So the project would 
convert less than 0.5% of the watershed to highway use.  In contrast, approximately 3,873 
acres within the watershed are under active mining and approximately 9,973 acres are 
abandoned mine lands according to the Virginia Department of Environmental Quality’s 2011 
report, E. coli, Phased Benthic, and Phased Total PCB TMDL Development for Levisa Fork, 
Slate Creek, and Garden Creek.  The elimination or reduction of pollution loads from 
abandoned coal mined lands is typically necessary for the state to meet the allocations 
prescribed in Virginia’s resource extraction TMDLs.  The DMLR’s efforts to eliminate and 
reduce pollution from abandoned mine lands  will continue in the TMDL watershed.  These 
efforts will include utilization of abandoned mine land program funding, including the U. S. 
Office of Surface Mining’s annual grants, Clean Streams Initiative, and Acid Mine Drainage set-
aside provisions, to remediate abandoned mine land problems within the watershed.  DMLR 
also recognizes that assistance is needed with abandoned mine land reclamation and will 
encourage assistance from Virginia’s active coal mining industry.  Several approaches, 
consistent with this recognition, will be implemented including re-mining and reclamation, Rahall 
permits, abandoned mine land enhancements, and TMDL offsets. 

Because the coal synergy concept would be used to implement the project, consideration of the 
linkage, if any, between the project and future coal mining is in order.  While the proposed 
Alternative F1 Modified corridor would cross lands on which mineral rights are controlled by coal 
companies, there are no current or pending mining applications on those lands.  Moreover, it is 
not 100% certain that coal would actually be encountered on those lands crossed by Alternative 
F1 Modified.  Accordingly, based on currently available information, it is not expected that the 
project would indirectly cause the development of future coal mines in the vicinity of the 
corridor.  If any mines are developed outside the corridor limits in the future, they would be 
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Issue or Area of 

Concern Method of Review Impact Change Comments 

subject to normal permitting and environmental review processes of the regulatory agencies.  If 
coal is encountered within the corridor, any recovery of it would be subject to the GFE process 
described earlier in Section 3.  Given the size of the land disturbing and natural resource 
impacts of the project in comparison to those of mining over the last several decades, and given 
the environmental control and mitigation measures to be implemented in concert with 
construction of the project, the incremental consequences of the project when added to other 
past and reasonably foreseeable future actions (i.e., cumulative impacts) are not expected to be 
substantially different from those reported in the FEIS. 

CONSTRUCTION IMPACTS 
Air Quality FEIS review. Minor change.  

Noise FEIS review. Minor change.  

Water Quality FEIS review. Minor change.  

Pollution Control FEIS review. No substantial change.  

MITIGATION MEASURES 
Relocations  No substantial change.  

Farmlands  N/A  

Noise FEIS review. N/A No impacts. 

Threatened & Endangered 
Species 

FEIS review; information 
from USFWS, VDCR, and 
VDGIF. 

No change. To protect potential populations of Indiana bats, clearing trees within the project limits and 
buffer area would not occur between April 1 and November 15 of each year. 

Floodplains FEIS review. No change. Floodplains will be bridged to the extent practicable. 

Wetlands FEIS review. No change.  

Water Quality FEIS review. No change.  

Hazardous Waste Sites FEIS review No change.  

Construction Impacts FEIS review No change.  

Air Quality FEIS review. No change.  

Maintenance & Control of 
Traffic 

FEIS review. No change.  

Health & Safety FEIS review. No change.  

Pollution Control FEIS review. No change.  
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TABLE 2.  SUMMARY OF IMPACTS 

Category 
Alternative F1 

2001 FEIS Values 
Alternative F1 

Updated Values Alternative F1 Modified
 9 

Total Area within Alternative (acres within 750-foot corridor) 1,369 1,369 1,220 

Homes
1
  41 40 28 

Businesses
1
  1 1 0 

Schools
1
  0 0 0 

Churches
1
  1* 0 0 

Cemeteries
1
  0 0 0 

Other Community Facilities (rescue squads, fire stations, etc.)
 1
 0 0 0 

Prime and Unique Farmland (acres)
 2
 0 0 0 

Forest (acres)
 3
 444.8** 1,264 1,091 

Section 4(f) Property (acres)
1,4

 0 0 0 

Parks and Recreational Resources
1
 0 0 0 

Historic Properties affected
4
 0 0 0 

Length of Streams (miles)
5
 1.6 1.8 2.6 

Wetlands (acres)
6
 0.36 0 0 

Floodplains filled (acres)
 7
 0*** 0*** 0*** 

Noise Impacts (Number of Receptors Impacted) 0 0 0 

Hazardous Material Sites Impacted (number of sites)
 8
 4 1 0 

NOTE: The Alternative F1 2001 FEIS Values reported in this table were calculated by summing the impacts for Segments 303, 238, 237, and 302, as presented in Chapter 
4, Environmental Consequences, of the 2001 FEIS.  The numbered footnotes below are applicable to the Alternative F1 Updated Values and Alternative F1 Modified 
only: 

1 
Google Earth, accessed April 2014. 

2 
Natural Resources Conservation Service, United States Department of Agriculture Web Soil Survey, accessed April 2014. 

3 
National Landcover Dataset, 2006. 

4 
Virginia Cultural Resource Information System, accessed April 2014. 

5 
National Hydrography Dataset, 2013. 

6 
National Wetlands Inventory, 2013 

7 
National Flood Hazard Layer, Buchanan County (2001), Federal Emergency Management Agency. 

8
 Google Earth, accessed April 2014; Environmental Protection Agency, Virginia Department of Environmental Quality, and USDOT Pipeline and Hazardous Materials 

Safety Administration on-line datasets. 
9 

NOTE:  For the connector between mainline Alternative F1 Modified and existing U.S. Route 460 at the Town of Grundy, some conceptual engineering was conducted in 
coordination with the Grundy Town Manager in order to address concerns about potential business and residential displacements.  Accordingly, the impacts calculations for 
the U.S. Route 460 connecting road and transition to existing U.S. Route 460 portions of Alternative F1 Modified reflect estimated construction limits rather than a 750-foot-
wide corridor as was assumed for the mainline calculations.  Additionally, given the sensitivity of stream and floodplain impacts, preliminary bridge concepts have been 
identified for crossings of Poplar Creek and Levisa Fork and these also are reflected in the calculations.
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* FEIS reported that Segment 237 would impact the Poplar Creek Pentecostal Church of God; however, this church could not be found on recent aerial mapping or through online 
research. 
** FEIS reported forest impacts for an estimated impact width of 300 feet. 
*** No floodplain impacts were reported in the FEIS because it was assumed that floodplains, such as the one at Levisa Fork, would be bridged.  Likewise, floodplain crossings for 
Alternative F1 Modified would also be on bridges. 
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FIGURE 6.  STREAM IMPACTS WITHIN ALTERNATIVE F1 AND ALTERNATIVE F1 MODIFIED 
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TABLE 3.  IMPAIRED WATERS (CATEGORIES 4 AND 5) 

Stream Segment Applicable Use Impairment Cause 
Impairment 

Source Comments 
Impaired Waters Listed in FEIS 
Bull Creek and its 
tributaries 
TMDL?  Yes 

Aquatic Life – not 
supporting 
 
Recreation – not 
supporting 
 
Wildlife – fully 
supporting 

Fecal Coliform 
(Escherichia coli) 
 
Benthic 
macroinvertebrates 

Sewage 
Discharge in 
Unsewered 
Areas 
 
Resource 
extraction 

Alternative F1 Modified crosses one tributary; Alternative F1 
does not. 

Slate Creek 
TMDL?  Yes 

Aquatic Life Fecal Coliform 
(Escherichia coli) 
 
Benthic 
macroinvertebrates 

Residential 
 
 
Residential 

Neither alternative crosses this stream. 

Impaired Waters Listed Since Completion of FEIS 
Poplar Creek 
TMDL?  No 

Aquatic Life – fully 
supporting 
 
Recreation – not 
supporting 
 
Wildlife – fully 
supporting 

Fecal Coliform 
(Escherichia coli) 

Sewage 
Discharge in 
Unsewered 
Areas 

Both alternatives cross the impaired section of Poplar Creek. 

Levisa Fork 
TMDL?  Yes 

Aquatic Life – not 
supporting 
 
Fish Consumption – 
not supporting 

Benthic 
macroinvertebrates 
 
PCB in fish tissue 

Resource 
Extraction 
 
Source 
Unknown 

Both alternatives cross the impaired section of Levisa Fork. 

Knox Creek and its 
tributaries 
TMDL?  Yes 

Fish Consumption – 
not supporting 

PCB in fish tissue Source 
Unknown 

Alternative F1 Modified crosses two tributaries and 
Alternative F1 crosses one tributary of Knox Creek.   

Sources:  Table 3.9 from FEIS; Virginia Water Quality Assessment 305(b) / 303(d) Integrated Report, Virginia Department of Environmental Quality, March 2012. 
Note:  Other impaired waters listed in the FEIS (South Fork Pound River, North Fork Pound River, McClure River, and Russell Prater Creek) are beyond the limits 
of Section IIIB (i.e., no portions of Section IIIB drain into those waters). 
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FIGURE 7.  IMPAIRED WATERS AND FLOODPLAINS 
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DESCRIPTION OF HEARING 

A Location Public Hearing was held in Buchanan County on Tuesday, September 23, 2014 from 5:00 pm to 
7:00 pm at Riverview Elementary/Middle School located at 27382 Riverside Drive, Grundy, Virginia.  The 
purpose of the hearing was to provide citizens an opportunity to informally review and discuss with Virginia 
Department of Transportation (VDOT) and Federal Highway Administration (FHWA) representatives the 
proposed location for US Route 121, Section IIIB, which extends from Route 614 to Route 643 in Buchanan 
County. 

The 2001 Final Environmental Impact Statement (FEIS) and Record of Decision (ROD) had previously 
identified Alternative F1 as the selected alternative for US Route 121 and noted that the project would be 
designed and constructed in numerous phases.  Under provisions of the Virginia Public-Private 
Transportation Act (PPTA), VDOT’s private partners have proposed revisions to Alternative F1.  The 
proposed changes to Alternative F1 in Section IIIB are referred to as “Alternative F1 Modified,” and 
environmental studies have been completed to assess the proposed changes. 

Display boards, maps, the environmental documents, and other reports and data pertaining to the study 
were available for review at the hearing.  In compliance with Section 106 of the National Historic 
Preservation Act and 36 CFR Part 800, information concerning the potential effects on properties listed in 
or eligible for listing in the National Register of Historic Places was available at the hearing.  The public 
hearing materials were available on VDOT’s website before and after the hearing. 

Citizens could stop in at any time during the hearing to discuss the study and their concerns.  Attendees 
received informational brochures describing the study, its purpose, and its findings.  Attendees also 
received preprinted comment sheets designed to gauge their support of Alternative F1 Modified, elicit input 
on issues or concerns regarding Section IIIB, and raise any additional comments or concerns.  Citizens 
were invited to provide their comments by any of several avenues: 

 The preprinted comment sheets provided at the hearing could be filled out and either deposited in a 
box at the hearing or mailed to the address indicated on the sheet. 

 Persons wishing to speak privately could record their comments at an oral recording station. 

 Narrative letters or emails could be sent to the designated addresses at VDOT within ten days of the 
public hearing (by October 6, 2014). 

 The comment sheet could be completed online at: 
http://www.surveymonkey.com/s/IIIBCommentSheet 

The hearing sign-in sheets indicate that at least 183 citizens attended the hearing.  Some people may have 
chosen not to sign the attendance sheets. 
 
SUMMARY OF COMMENTS 

Five preprinted questions on the comment sheet were used to solicit input on the project.  A total of 62 
comment sheets were submitted:  43 at the public hearing; 6 during the ten-day comment period via mail or 
email after the hearing; 10 completed online (survey monkey); and 3 received after the close of the ten-day 
comment period.  Six verbal comments were recorded at the hearing, and 24 narrative comments (letters 
and emails) were received during the comment period.  In total, 92 comments were received, 89 during the 
comment period and three after the comment period ended. 
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The following is a summary of the feedback received on the five preprinted questions.  Note that the totals 
in the following tables include preferences expressed in the comment sheets as well as in the narrative 
comments received by way of letter, email, and verbal recording. 
Question #1:  Do you support the proposed Alternative F1 Modified alignment? (Please circle YES 
or NO and provide further details below.)* 

YES 56 

NO 4 

*In the narrative comments, 14 additional comments expressed support for the project but did not specify whether they favored 
Alternative F1 or Alternative F1 Modified. 

Of those that supported Alternative F1 Modified and the project in general, responses included: 
 Less impact to local residents/homes and the environment. 
 More constructible. 
 Boost for tourism. 
 Opportunities for economic development and better access to employment, education, workforce 

development, and healthcare. 
 Existing roads are unsafe and make travel through the area difficult and time-consuming, whereas a 

straighter, shorter route on US Route 121 is critical to the safety, accessibility, and quality of life for the 
communities in southwest Virginia. 

 The alignment runs through previously disturbed mined lands. Allowing mining companies to extract 
the remaining coal and leave the route as a rough grade would create jobs, stimulate the economy, and 
save tax payer money. 

 There may be some environmental impact in the short term because of construction, but in the long 
term, mother nature will take it back and recover as we see on mining reclamation projects in the area. 

Of those that did not support Alternative F1 Modified and the project in general, responses included: 
 Use of coal synergy approach to build this road is dangerous to community health, stream quality, and 

future economic development of the area due to property damage and lost environmental quality. 
 If the public is going to incur such a great expense at such a great risk to the human environment, a 

genuinely independent, peer-reviewed economic analysis needs to be conducted that includes the 
perspectives of a diverse array of "non-expert" and non-elite citizens. 

Question #2:  How important are the following elements in determining which alternative is 
selected? 

Element 
Very 

Important Important
Somewhat 
Important 

Not 
Important

No
Opinion

Impacts to natural environment 19 15 19 4 3 

Impacts to human environment  27 20 7 4 2 

Regional economic benefits 44 11 1 1 2 

Location relative to existing development 23 25 2 4 2 

Connectivity to existing roads 34 17 3 3 2 

Faster travel time 39 11 3 3 2 

Other (Please list): 

What will help the economy the most 1 

Government-owned industrial parks 1 
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Question 3:  Are there environmental issues or other concerns that you have regarding the 
proposed changes to US Route 121 Section IIIB?  (Please circle YES or NO and provide further 
details below.) 

YES 14 

NO 43 

 
Issues or other concerns included: 
 Use of coal synergy and Government Financed Exemptions (GFE) are a danger to human health and 

stream quality. 
 Concerned about impacts to water quality, wildlife habitat, air quality, and the likely effects that this will 

have on ecosystem services on a region-wide level. 
 Potential impacts to the recent reintroduction of Rocky Mountain Elk in the Appalachian region (will 

fencing or retaining walls be used to ensure the safety of both drivers and the elk herd). 
 Do not want to lose home, but support project to improve economy and bring jobs to the county. 
 Want fair compensation for loss of home or disturbance due to noise, debris, etc. during construction of 

the road and the extraction of coal. 
 Would like to know if their property would be taken for the roadway project. 
 Grade of US 460 (8% grade before it connects to US Route 121). 
 Support use of coal synergy and what gets the road completed the fastest. 
 Most of the route is previously disturbed mined land. 
 The expressway may take away from small businesses in the Grundy area. 
 Potential impact to existing gas wells and gas lines. 
 Cumulative impact on streams of this project with other projects across the border in Kentucky. 
 Availability of funding to complete the project. 
 
Question 4:  How did you hear about this public hearing? 

Newspaper Ad 23 

News Story 8 

Email Notification 6 

Postcard 11 

Website 5 

Other (please specify) 

Family/friend 6 

Coworker 3 

Chamber of Commerce 1 

Mail/letter 4 

School (Appalachian School of Law & Riverview 
Elementary/Middle School) 13 

 

 



SUMMARY OF SEPTEMBER 23, 2014 LOCATION PUBLIC HEARING 
AND ENVIRONMENTAL STUDIES DOCUMENT COMMENTS 

US Route 121, Section IIIB 
Buchanan County 

State Project Number: 0121-013-772, P101; 0121-013-902, P101, R201, C501; UPC: 85126; 104094 

7/1/15  Pg. 4 

Question 5:  In which of the following counties do you reside? 

Buchanan 44 

Dickenson 5 

Wise 1 

Russell 4 

Tazewell 4 

Other (please specify) 

Washington 2 

 
Specific substantive comments and responses to those comments are included in the comment/response 
matrices that follow.  The first matrix includes general comments by topic area, the second includes specific 
comments on the Environmental Studies Document sent by one citizen, and the third includes comments 
sent collectively by the Southern Environmental Law Center, Sierra Club, Appalachian Voices, and Southern 
Appalachian Mountain Stewards.  However, before delving into the specific comments and responses, brief 
discussions are provided regarding the relationship between US 121 Section IIIB and Corridor Q of the 
Appalachian Development Highway System and the decision made by the Commonwealth Transportation 
Board (CTB). 
 
US 121 SECTION IIIB AND CORRIDOR Q 

As explained in the Introduction of the Environmental Studies document, US 121 Section IIIB extends from 
Route 614 to Route 643 in Buchanan County.  The selected alternative from the FEIS and ROD was 
Alternative F1.  The portion of that alternative relevant to Section IIIB has a length of approximately 15.1 
miles.  On its western end, Section IIIB would connect with US Route 121 Section IIIA, which connects with 
Phase II of the US Route 460 Connector.  Section IIIA already has been constructed to rough grade and 
funding for paving is included in the FY 2015-2018 Statewide Transportation Improvement Program.  A 
design-build contract was signed for Phase II of the US Route 460 Connector and construction will soon be 
underway.  On the eastern end, Section IIIB terminates at a crossroad (Route 643).  It also connects to US 
121 Section IIIC, which was the subject of an approved NEPA reevaluation in 2008. The proposed changes 
to the Section IIIB portion of Alternative F1 would shift the alignment of the corridor and provide a connection 
to existing US 460 at Grundy that was not provided for in Alternative F1.  The shifted alignment and the new 
connector would have a combined length of approximately 14.9 miles.  These changes are referred to as 
Alternative F1 Modified, 
 
Congress created the Appalachian Regional Commission (ARC) in 1965 to facilitate economic and social 
development in the Appalachian Region. The Appalachian Development Highway System (ADHS), a 3,090-
mile system of modern highways that connects with the Interstate Highway System, is the cornerstone of 
ARC's transportation efforts. A total of 3,090 miles of ADHS corridors are authorized to be constructed by 
the Appalachian Regional Development Act of 1965, as amended.  Corridor Q of the Appalachian 
Development Highway System traverses portions of Kentucky, Virginia, and West Virginia, generally 
following the existing US Route 460 corridor, with some sections on new location off of existing US Route 
460.  In October 2010, the ARC, with FHWA’s concurrence, approved the realignment of 13.1 miles of 
Corridor Q between the Kentucky-Virginia State Line and the Town of Grundy. 
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A 4.1-mile-long section of Alternative F1 Modified for US 121 Section IIIB coincides with the approved 
relocated section of Corridor Q.  The remainder of the approved Corridor Q relocation coincides with US 121 
Section IIIA and Phases I and II of the US 460 Connector.  At Grundy, Corridor Q continues eastward along 
existing US 460 where several projects have recently been completed to upgrade the route.  The US 121 
Section IIIB / Corridor Q overlap is the last remaining section of Corridor Q in Virginia that is not already 
completed, under construction, or soon to be under construction.  Furthermore, full funding for construction 
of this remaining section of Corridor Q has been programmed.  As indicated in the Environmental Studies 
document, the overlap portion of Section IIIB with Corridor Q is operationally independent and can be 
advanced independently of the remainder of Section IIIB.  Where the two routes overlap, the roadway would 
be dually designated as US Route 121 and US Route 460. 
 
COMMONWEALTH TRANSPORTATION BOARD (CTB) ACTION 

On February 18, 2015, the CTB passed a resolution stating that “the location of Section IIIB of US Route 
121 limited to the 4.1 mile portion of the proposed alignment that overlaps Corridor Q of the Appalachian 
Highway System is approved as presented at the public hearing” [i.e., Alternative F1 Modified where it 
overlaps Corridor Q between Route 614 at the eastern terminus of US Route 121 Section IIIA and US Route 
460 at the Town of Grundy].  The resolution further stated “that the location of the remaining portion of 
Section IIIB of US Route 121 outside of the Corridor Q overlap area remains as originally approved by the 
CTB on August 17, 2000.” 
 
Based on current circumstances and the CTB’s decision, it is VDOT’s intent to move forward with design 
and construction of the portion of US 121 Section IIIB that overlaps Corridor Q in order to complete the 
remaining link in Virginia’s section of Corridor Q.  Advancement of the remaining portion of Section IIIB 
would follow CTB action on the location for this portion, identification of funding, and appropriate FHWA 
concurrence. 
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GENERAL COMMENTS THAT WERE RECEIVED VIA COMMENT SHEETS, LETTERS, EMAIL, AND VERBAL RECORDING. 
[Note:  These comments are arranged by topic area / environmental resource and assemble the wide range of comments received in a concise manner.  As such, a 
response is not provided for each individual comment that was received during the comment period.] 
 

COMMENT RESPONSE 

OVERALL STUDY / PROCESS: 

1 Use of coal synergy approach and Government Financed Exemptions (GFE) to build this road 
is dangerous to community health, stream quality, and future economic development of the 
area due to property damage and lost environmental quality. 

Although this comment consists of unsubstantiated claims, the following observations can be 
made in response: 

 The coal synergy approach does not exempt the project from environmental controls, 
permitting, and mitigation requirements (e.g., permanent and temporary stormwater 
management, erosion and sediment controls, stabilization of disturbed areas, and 
mitigation for unavoidable stream and wetland impacts). 

 Therefore, the environmental impacts using the coal synergy method of construction 
would not be inherently greater than the impacts if conventional construction methods 
are used. 

 Government Financed Exemptions (GFE) likewise do not exempt the project from 
environmental controls, only from the reclamation requirements of the federal Surface 
Mining Control and Reclamation Act (SMCRA) and the corresponding Virginia Coal 
Surface Mining Control and Reclamation Act. §4VAC25-130-700.11(a) (3) of the 
Virginia Coal Surface Mining Reclamation Regulations provides an exemption for, 
“The extraction of coal as an incidental part of Federal, State or local government-
financed project or other construction in accordance with Part 707.”  Accordingly, a 
government-financed project would qualify for a GFE.  Under these guidelines, the 
project construction area is considered to be the area inside the right of way or the 
project’s boundaries, including service roads, equipment staging areas, access and 
exit ramps, intersections with other projects, as well as any waste and borrow areas 
needed for construction. The area in which coal is excavated under an exemption to 
the permitting requirements shall not be a mine. Any areas where coal removal is 
proposed that are beyond the project construction area will not be eligible for the GFE 
and will be subject to the normal permitting requirements of the Department of Mined 
Land Reclamation (DMLR) and licensing requirements of the Division of Mines (DM), 
as stated in the Environmental Studies document. 
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COMMENT RESPONSE 

As described in the Environmental Studies document, the project would be expected to provide 
economic benefits to the area and not a danger to economic development. 
 
Separate from the roadway construction project, disturbance from mining projects is subject to a 
rigorous permit approval process, as required by the Virginia Coal Surface Mining Control and 
Reclamation Act (Chapter 19, Title 45.1 of the Code of Virginia) and any subsequent 
environmental review processes required for the approval of necessary permits from the US 
Army Corps of Engineers and the Virginia Department of Environmental Quality (e.g., a Clean 
Water Act Section 404 Permit).  All areas disturbed from mining must be returned to conditions 
that are capable of supporting the land use it could support prior to mining, unless a higher or 
better use has been determined and approved by the Virginia Division of Mined Land 
Reclamation (4VAC25-130-816.133). Consequently, most mined lands in southwestern Virginia 
are returned to forestland.  Additionally, in accordance with 4VAC25-31-360, reclamation of the 
mined land is conducted as simultaneously as is feasible, which would have the effect of 
allowing wildlife to inhabit the area as soon as possible, if wildlife habitat was a pre-mining land 
use for the area. 

ENVIRONMENTAL IMPACTS: 

2 By definition, question #3 [on comment sheet] makes a dubious differentiation between the 
"Natural Environment" and "Human Environment."  The very notion of the "environment" takes 
into account both humans and the environmental factors needed to sustain--not to mention 
understand--human life.  How could we be concerned with the human environment without 
being concerned about the natural environment?  There are serious ethical red-flags when the 
state allocates billions of dollars so that particular private interests -- both of which have a 
history of open contempt for the rule of American law-- can reap shareholder profit while 
dumping externalities to our local communities, and the state and federal governments.  How 
can VDOT carry on with such a massive new highway project when the Federal Highway Trust 
Fund is in a state of peril?  At the very least this appears as impropriety and disadvantageous 
to the public interest, which is but a stone’s throw from kleptocracy. 

In this circumstance, “natural environment” refers to ecological or environmental resources that 
occur naturally on Earth, and “human environment” refers to social conditions and resources 
that affect humans only, such as population and employment or man-made structures.  Impacts 
on both human and natural environmental factors are considered in the analysis. 

3 I am concerned about the effects on the water quality, wildlife habitat, air quality, and the likely 
effects that this will have on ecosystem services on a region-wide level.  Just because VDOT 
promises to abide by federal and state environmental law does not mean that this suffices as a 

The likely environmental consequences of the project have been addressed in the 
Environmental Studies document and in the previously prepared Environmental Impact 
Statement.  Public and agency input has been affirmatively sought and taken into consideration 



SUMMARY OF SEPTEMBER 23, 2014 LOCATION PUBLIC HEARING 
AND ENVIRONMENTAL STUDIES DOCUMENT COMMENT PERIOD 

US Route 121, Section IIIB 
Buchanan County 

State Project Number: 0121-013-772, P101; 0121-013-902, P101, R201, C501; UPC: 85126; 104094 

7/1/15  Pg. 8 

COMMENT RESPONSE 

sufficient assessment of environmental impact or concerns.  For such a costly and complex 
project as the CFX, VDOT should not hesitate to bring in independent, well-qualified 
environmental scientists from a broad range of sub-disciplines to study the projected impacts.  
Although VDOT holds the occasional public hearings, there is no substantive public input in 
the design process.  Everyone in the community knows that these "hearings" are more about 
securing the local acquiescence rather than seeking perspective from all citizens.  The 
Department of Transportation is more accountable to lawbreaking corporate interests than with 
people in my community like me.  This is merely the simulacrum of democracy. 

since the inception of project development.  Coordination and consultation with resource 
agencies, other state and local agencies, and any federal agency whose approval or funding of 
the proposed project will be required for completion of the project has been ongoing from 
agency scoping (to determine the scope of issues to be addressed and for identifying the 
significant issues related to the proposed action) to data collection, analysis of environmental 
impacts, and document preparation.  These independent federal and state agencies include the 
following, among others: 

 US Department of Agriculture 
 US Army Corps of Engineers 
 US Department of Interior, Fish and Wildlife Service 
 US Department of Interior, Office of Surface Mining 
 Virginia Department of Agriculture and Consumer Services 
 Virginia Department of Conservation and Recreation 
 Virginia Department of Environmental Quality, Air Division 
 Virginia Department of Environmental Quality, Water Division 
 Virginia Department of Forestry 
 Virginia Department of Game and Inland Fisheries 
 Virginia Department of Health 
 Virginia Department of Health, Water Programs 
 Virginia Department of Historic Resources 
 Virginia Department of Mines, Minerals, and Energy 

 
Following a series of location public hearings in April 2000, the Commonwealth Transportation 
Board (CTB) endorsed Alternative F1. In the Environmental Studies Document dated August 4, 
2014 (for which a public meeting was held on September 23, 2014 and comments received 
through October 6, 2014), VDOT reviewed the modifications to Alternative F1 for Section IIIB of 
the project and conducted environmental studies to assess the environmental consequences 
(including water quality, wildlife habitat, and air quality) resulting from changes to this section of 
proposed US Route 121, changes in the affected environment, and changes in regulatory 
requirements and guidance since the FEIS was issued to help determine if there are any new 
significant impacts at this point in project development. 
 
All comments received during the September 23, 2014 public hearing and during the public 
comment period (as documented herein) are being considered prior to making a final decision 



SUMMARY OF SEPTEMBER 23, 2014 LOCATION PUBLIC HEARING 
AND ENVIRONMENTAL STUDIES DOCUMENT COMMENT PERIOD 

US Route 121, Section IIIB 
Buchanan County 

State Project Number: 0121-013-772, P101; 0121-013-902, P101, R201, C501; UPC: 85126; 104094 

7/1/15  Pg. 9 

COMMENT RESPONSE 

on the project.  If the project advances through the design process, further opportunities for 
public involvement and input on the detailed design will be provided. 

4 Dust, debris, and other particulates may affect air quality and water quality, and can cause a 
diminution in value of affected homes. 

Air and water quality impacts of the project during construction will be temporary and similar to 
any roadway construction project, as described further below.  For conditions after construction, 
the results of the previous air quality modeling for the EIS showed that no violations of National 
Ambient Air Quality Standards (NAAQS) were expected. Since the study area and expected use 
of the facility have not substantially changed, and since the updated traffic volumes are well 
below the threshold for consideration of quantitative analyses of carbon monoxide per the 
VDOT-FHWA Project-Level CO Air Quality Studies Agreement, the project is not expected to 
interfere with the attainment or maintenance of the NAAQS.  With respect to water quality, the 
project will include environmental controls, permitting, and mitigation requirements (e.g., 
permanent and temporary stormwater management, erosion and sediment controls, stabilization 
of disturbed areas, and mitigation for unavoidable stream and wetland impacts); therefore, these 
measures should minimize potential adverse effects on home values. 
 
The temporary air quality impacts from construction are not expected to be significant.  
Emissions will be produced during the construction of this project by heavy equipment and 
vehicle travel to and from the site.  Earthmoving and ground-disturbing operations will generate 
airborne dust.  Construction emissions are short term or temporary in nature.  In order to 
mitigate these emissions, all construction activities are to be performed in accordance with 
VDOT’s Road and Bridge Specifications. These specifications are approved as conforming to 
the State Implementation Plan and require compliance with applicable local, state, and federal 
regulations.  After construction, as indicated in the Environmental Studies document, the results 
of the previous air quality modeling for the EIS showed that no violations of the National Ambient 
Air Quality Standards (NAAQS) were expected. Since the study area and expected use of the 
facility have not substantially changed, and since the updated traffic volumes are well below the 
threshold for consideration of quantitative analyses of carbon monoxide per the VDOT-FHWA 
Project-Level CO Air Quality Studies Agreement, the project is not expected to interfere with the 
attainment or maintenance of the NAAQS. 
 
With respect to water quality, during construction, non-point source pollutants could possibly 
enter groundwater or surface water from stormwater runoff.  To minimize these impacts, 
appropriate erosion and sediment control practices will be implemented in accordance with 
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local, state, and federal regulations.  These specifications also prohibit contractors from 
discharging any contaminant that may affect water quality.  In the event of accidental spills, the 
contractor is required to immediately notify all appropriate local, state, and federal agencies and 
to take immediate action to contain and remove the contaminant.  Potential impacts after 
construction during operation of the roadway will be mitigated by implementation of permanent 
stormwater management measures and erosion and sediment controls. 
 
Home values are affected by a number of different factors and there is no practical way to 
estimate whether a particular home’s value would decrease, let alone make any meaningful 
estimate of the increment of such value decrease due to dust. 

5 I asked how far adjacent to the expressway did the EIS assess because the homes directly in 
its path would not be the only homes affected.  The official said that it will depend on whether 
the expressway would use a bridge or valley fill for the spaces between the mountains.  Will a 
subsequent EIS need to be conducted, especially if a valley fill option is chosen because it will 
more than likely affect nearby streams and additional homes.  It was unclear as to whether the 
EIS took into account the number of affected areas based on the valley fill or bridge option. 

A 750-foot-wide corridor was used in the 2001 FEIS as it was believed that 750 feet was a 
sufficient width to account for potential variations in cut and fill limits.  Moreover, a consistent 
width of 750 feet for all alternatives allows for a more consistent comparison. Accordingly, the 
Environmental Studies document assessed impacts for a 750-foot corridor footprint that best 
represents at this stage of project development the area within which Section IIIB would be 
located. A subsequent EIS or Supplemental EIS would not be conducted unless new significant 
impacts are identified. 

6 There are several road projects being conducted just across the border in Kentucky that 
should be taken into account in the overall expressway project since they are so close.  While 
this individual project may only affect a certain number of streams, homes, etc., it may affect 
some of the same streams that the Kentucky projects also affect, which puts an even greater 
strain on the streams.  

The cumulative effects section of the Environmental Studies Document describes the cumulative 
impacts on the environment of the proposed project in combination with other foreseeable 
projects in the area potentially affected by Section IIIB. 

7 Most of the route is previously disturbed mined land. Yes, some of the areas crossed by the proposed corridor have been surface mined in the past. 

8 Have there been any studies focused towards the progressing elk population within Virginia?  
Will they route consume any land that might be considered “prime elk habitat” by the Rocky 
Mountain Elk Foundation?  Has the Rocky Mountain Elk Foundation been provided with any 
notice of this development as it might be adverse to their efforts as well?  I know that through 
my elk restoration efforts in Kentucky, an issue arose from the accidents that can be caused 
from motorist colliding with elk.  In some instances, other states have used certain fencing or 
even land bridges to reduce the number of accidents involving elk.  In rare cases, roadways 

The Virginia Department of Game and Inland Fisheries (VDGIF) is overseeing the Virginia Elk 
Restoration Project to establish a sustainable elk herd in Southwest Virginia.  VDGIF has 
released elk in Buchanan County (part of a three-county elk restoration area comprised of 
Buchanan, Dickenson, and Wise Counties), beginning with 16 elk in 2012, 10 the following year, 
and an additional 45 in April 2014.  The elk release site is on a reclaimed surface mine in the 
War Fork area of Buchanan County approximately three miles south of the western terminus of 
the proposed roadway.  The site was seeded with a mixture of grasses for the elk and other 
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have even been diverted away from areas with high concentrations of wildlife.  While I’ll 
reemphasize my support for this roadway, I would like to bring notice to the possible adverse 
affects that could have possibly been over looked due to the recent reintroduction of this 
particular species to the Appalachian region. 

wildlife to forage.  Most of the elk roam within a three-quarter mile area of the release site.  
Approximately 2,000 acres of reclaimed mine land has been set aside for the elk herd.  The 
intention is to allow the herd to reach 400, and then maintain that number with hunting. 
 
Elk have also been crossing over into Virginia from the 10,000-strong herds in Kentucky.  
Traditionally hunters were allowed to shoot elk as a part of the deer season in Virginia; however, 
since Fall 2011, elk hunting has been banned in the three counties included in the restoration 
area. 
 
In coordination with VDGIF and other regulatory agencies, this project will be designed to 
minimize impacts to wildlife and wildlife habitat, including elk.  Impacts that cannot be avoided 
due to the nature of the project will be mitigated to the extent practicable with mitigation 
measures incorporated in final design.

RIGHT OF WAY/RELOCATION: 

9 Want fair compensation for loss of home or disturbance due to noise, debris, etc. during 
construction of the road and the extraction of coal. 

Any right of way acquired for the roadway would be purchased in accordance with established 
VDOT procedures and requirements of the federal Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 1970, as amended.  Under the law, the purchase price for 
property acquired would be fair market value as determined by an appraisal prepared by a 
qualified appraiser.  Assurance is given that relocation resources will be available to all 
residential, business, farm, and nonprofit displacees without discrimination.  In addition, all 
displaced families and individuals will be relocated to suitable replacement housing; all 
replacement housing will be fair housing available to all persons without regard to race, color, 
religion, sex, or national origin; and all replacement housing will be within the financial means of 
the displacees.  Each person will be given sufficient time to negotiate for and obtain possession 
of replacement housing.  No residential occupants will be required to move from property 
needed for the project until comparable decent, safe, and sanitary replacement dwellings have 
been made available to them. 
 
A method of controlling roadway construction noise is to establish the maximum level of noise 
that construction operations can generate. In view of this, VDOT has developed and FHWA has 
approved a specification that establishes construction noise limits. This specification can be 
found in VDOT's 2007 Road and Bridge Specifications, Section 107.16(b.3), “Noise”. The 
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contractor will be required to conform to this specification to reduce the impact of construction 
noise on the surrounding community. 
 
Finally, the temporary air quality impacts from construction are not expected to be significant.  
Emissions will be produced during the construction of this project by heavy equipment and 
vehicle travel to and from the site.  Earthmoving and ground-disturbing operations will generate 
airborne dust.  Construction emissions are short term or temporary in nature.  In order to 
mitigate these emissions, all construction activities are to be performed in accordance with 
VDOT’s Road and Bridge Specifications. These specifications are approved as conforming to 
the State Implementation Plan and require compliance with applicable local, state, and federal 
regulations. 

10 Would like to know if their property would be taken for the roadway project. The properties that would need to be acquired for the construction of the roadway would be 
identified during the design phase of the project.  Estimates of relocations have been developed 
using a 750-foot-wide corridor, which was the width used in the 2001 FEIS as it was believed 
that 750 feet was a sufficient width to account for potential variations in cut and fill limits.  
Moreover, a consistent width of 750 feet for all alternatives allows for a more consistent 
comparison.  All property needed for project right of way would be purchased by VDOT at fair 
market value. 

DESIGN: 

11 Concerned about 8% grade on US 460 before it gets to the proposed US Route 121.  One way 
to connect US 460 to this proposed hilltop road would be to bridge across the Levisa River 
about 0.5 miles before the existing four-lane road ends and start climbing that hill immediately.  
There would be plenty of fill dirt to use for crossings of two hollows behind the Hardee’s 
restaurant that would be bridged over in your current proposal.  The second of these hollows 
could be followed to the top of the hill with a grade possibly less than the 8% currently being 
considered.  A second way would start US 460 climbing at the end of its existing four lanes, 
then bridge across the Levisa River, double back to the hollow just mentioned, and follow it to 
its end. The latter way is more expensive. 

The exact grade to be used for the project design would be determined during the design phase 
and would be subject to applicable road design standards. 

12 Completion of the Coalfields Expressway will make the consolidation of several high schools 
into one more feasible.  Building an interchange at where County Route 642 crosses the 

Comment noted. 
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expressway would permit access by folk living along County Routes 650 and 651. Also, 
connections to several other County Routes could be built without great difficulty. 

13 Having the Coalfields Expressway drop down to the Levisa River and then climb back up the 
hill on the other side of the stream abandons the synergy construction concept and would be 
expensive.  To build a longer bridge over the Levisa River connecting existing strip benches on 
top of the hills should be both cheaper and shorter. 

It is not the intent to “drop down to the Levisa River and climb back up….”  Rather, concepts at 
this location would involve a bridge elevated above the river.  The exact configuration would be 
determined during the design phase. 

14 Another concern I have with relocating the route is the relocation of gas wells and gas lines. 
These companies constructed the equipment only to move it after the VDOT decided to 
reroute the expressway. 

Any gas wells and/or gas lines encountered within the proposed right of way would be closed or 
relocated in accordance with VDOT’s standard procedures and federal acquisition requirements. 

15 Will the speed on the road be 65 mph? The posted speed would be 55 mph.  The roadway would be designed to meet federal and state 
design standards for facilities, signing, and pavement markings to ensure driver safety. 

ECONOMICS: 

16 Although those 20 to 30 jobs are created, they are not long-term jobs.  I can only assume that 
the workers will be released once construction is complete. 

Comment noted. Although the construction jobs would be temporary, part of the project’s 
purpose and need is to improve the ability of local economic development officials to attract new 
industry and tourism to the region, thereby creating permanent jobs. 

17 How will this roadway impact job creation for the long-term?  Will there be more businesses 
and/or employers attracted to the area as result?  If yes, how do you know?  What are your 
sources? 

Part of the project’s purpose and need is to improve the ability of local economic development 
officials to attract new industry and tourism to the area. Although improvements to transportation 
infrastructure do not guarantee actual attraction of economic development in a given area, 
adequate transportation facilities can provide improved access and mobility that support efforts 
of local government and economic development officials to attract new industry and business 
development. For the 2001 EIS, indirect and cumulative impacts were evaluated for the study 
area. Estimates were developed for potential industrial growth areas, commercial development 
areas, and residential development areas. In addition to transportation considerations, the 
locations of such areas were guided by topography (i.e., areas without steep slopes that would 
limit the ability to develop); existing and potential access to population and employment centers; 
and proximity to existing or proposed water and sewer services. Within Section IIIB, potential 
industrial growth areas were in the vicinity of Grundy. The EIS acknowledged the difficulty of 
predicting exactly where commercial development may occur. However, commercial 
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development traditionally has occurred within communities and along major roadways and this 
trend is expected to continue. Therefore, in Section IIIB, the principal commercial development 
areas would consist largely of areas within and around the Town of Grundy, although such 
development would also be expected in the vicinity of industrial development areas. Predicting 
locations of residential development areas is also difficult, given that residences can be built 
almost anywhere with proper engineering. However, based on past trends across the study 
area, residential growth would generally be expected to occur along secondary roads, within or 
near existing communities, such as Grundy, and near potential industrial development areas. 

18 If you build an expressway it will take away from the small business located in the Grundy area 
because it will allow people to travel a lot easier. 

It is expected that Grundy would remain the hub of economic activity in the vicinity of the project.  
Easier travel should actually facilitate the ability of people in the surrounding area to access the 
businesses in and around Grundy, especially with implementation of the proposed connector 
between the new highway and US 460 at Grundy under Alternative F1 Modified.  

19 For a nearly $3 billion project, why has there been no genuinely independent, peer-reviewed 
research carried out that supports the oft-cited claim that the CFX will even bring about 
economic benefits to the community.  The analysis carried out by the Chmura group uses an 
over-simplistic IMPLAN input-output model that--even by common sense, not to mention 
economics or philosophy of science--is certainly inadequate to account for the complicated 
social and economic effects of this massive infrastructure project.  Not to mention the negative 
externalities that either the local, state, and federal governments will have to assume.  If the 
public is going to incur such a great expense at such a great risk to the human environment, 
please conduct a genuinely independent, peer-reviewed economic analysis that includes the 
perspectives of a diverse array of "non-expert" and non-elite citizens. 

See response to Comment #17 above.  The estimated cost to construct the 4.1-mile-long 
Corridor Q / Section IIIB Alternative F1 Modified overlap is approximately $519 million. 

20 I am from the Bluefield, VA/WV area where the unfinished King Coal Highway resides.  I was 
on board with that project as well until it seemed that the work simply stopped because of a 
lack of funding.  What has commonly been referred to as "the bridge to nowhere" sits idle and 
unfinished.  Environmentally and economically, I now see what I once saw as a huge step 
forward as a waste.  I know that there are steps being taken to further the project in the future 
but it seems to be such a disappointment at this point.  What steps are being taken to ensure 
that the same issues do not occur with this project? 

In order for a project to advance to the next phase of development (final design, right of way, or 
construction), funding needs to be allocated in VDOT’s Six-year Improvement Program.  In order 
to keep the project advancing with the available funds, the portion of Section IIIB that overlaps 
Route 460 (Corridor Q of the Appalachian Development Highway System) will advance ahead of 
the remaining portion of IIIB.  The section of IIIB that overlaps 460 (Corridor Q) has independent 
utility and will connect on the east to another portion of Corridor Q that is completed and on the 
west with another portion of Corridor Q (overlap with US 121 Section IIIA) that is programmed 
for completion  Advancement of the remaining portion of Section IIIB would follow CTB action on 
the location for this portion, identification of funding, and appropriate FHWA concurrence. 
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21 I was wondering if VDOT was taking any steps to ensure that local businesses and community 
members receive some type of preferential treatment in the hiring process?  All too often when 
a big project like this arises do you see large companies come in, take a majority of the jobs, 
and low bid the local competition. 

During contract development, the opportunity to utilize preferential hiring will be evaluated. 

 
 

SPECIFIC COMMENTS FROM JESSICA BIER IN A 14-PAGE LETTER. 

 

COMMENT RESPONSE 

Bier-1 VDOT made efforts in the Section IIIB public hearing materials to explain, promote, and 
defend coal synergy.  I remain concerned that the coal synergy Alternatives for Section 
IIIB and other CFX sections are being advanced, not because they are the best 
Alternatives, but because they are the Alternatives chosen by the partner coal 
companies.  These currently proposed Alternatives were developed based solely on 
input from the coal companies who are interested in recovering coal reserves and 
maximizing profit; the coal synergy Alternatives were not developed neither to maximize 
benefit to the public nor to minimize adverse environmental impacts. 

The process of coal synergy has the potential to substantially reduce road-building costs by 
using the coal companies’ large-scale earth moving equipment to prepare the roadbed to rough 
grade and the sale of incidental coal encountered. Regionally, the rugged terrain and the 
presence of coal seams complicates the design and construction of the roadbed, but the 
partnership with coal mining companies presents significant cost savings resulting from reduced 
bridge structure costs, lower excavation costs, revenue sharing from incidental coal sales 
encountered within the excavation template, and reduced right of way expenditures. These 
factors have the potential to offset the cost of roadway construction by as much as 45 percent 
compared to conventional road construction techniques: 
 
Reduced bridge costs:  Alternative F1 Modified employs an alignment that avoids valleys and, 
by consequence, reduces bridge construction. Eight bridges are proposed for Alternative F1, 
while the Alternative F1 Modified corresponding mainline section proposes only three bridges 
(the Grundy tie-in includes one additional bridge).  For the Corridor Q / Section IIIB Alternative 
F1 Modified overlap, two bridges would be required; the corresponding section of Alternative F1 
between the western terminus and US 460 would require three bridges.  Decreasing the number 
of bridges eliminates the most expensive element associated with road construction. 
 
Lower excavation costs:  Fundamentally, the mining companies offer unique excavation cost 
savings based on economies of scale that cannot be provided by most industries. The higher 
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capacity equipment used by the mining companies generates more efficient excavation, 
resulting in shorter project duration which decreases labor and other costs such as bonding, 
insurance, and fuel. Savings are realized on a unit cost basis for excavation of a cubic yard 
(CY); higher excavation quantities over a fixed time equate to a lower cost per CY of material 
moved. Bristol District bid tabulations for the Route 460 Grundy Phase II and Route 83 Lovers 
Gap Reconstruction projects, constructed between 2008 and 2014, were used to generate an 
average excavation cost for conventional road construction in the mountainous terrain of 
Buchanan County. Escalated to 2014 dollars, the average excavation cost for the two 
conventional projects is $8.36 per CY. Using the estimates for the US Route 121-460 Hawks 
Nest section ($3.63 on average) and the US 460 Connector Phase II excavation cost ($5.25), a 
general average excavation cost for coal synergy construction can be estimated at $4.44 per CY 
(2014 dollars). These data demonstrate that use of coal synergy methodologies can result in a 
savings of $3.92 per CY, or nearly half the total excavation cost. 
 
Incidental coal recovery and reduced right of way expenditures:  Ownership and control of 
the mineral resources offers additional savings by reducing costs for acquisition of coal. Coal 
deposits are real property and mineral property owners are compensated for losses in the same 
manner as a surface owner who is displaced by the road. If the mineral property is owned by the 
proponent, any incidental coal encountered is extracted and sold using the Government 
Financed Exemption (GFE) process under the jurisdiction of the Department of Mines, Minerals, 
and Energy (DMME). Where the mineral is controlled by others, the mineral property owner 
must be compensated for any coal encountered or made inaccessible by the road. Instead of 
creating a cost burden through compensation claims, coal synergy uses incidental coal 
controlled by the private partner to offset right of way acquisition costs. 
 
Coal is commonly encountered during the roadway excavation process in the region, where the 
incidental extraction of coal is necessary to enable road construction to be accomplished. In 
fact, the original version of Public Law 95-87, better known as the Surface Mining Control and 
Reclamation Act of 1977 (SMCRA), acknowledges that coal beds were prevalent enough that 
any large, land-disturbing activity would require the extraction of coal.  Section 528 of the law 
stipulates that the Act does not apply to coal extraction incidental to government financed 
construction projects. The incidental coal removal qualifies for a GFE if the construction is 
funded at 50 percent or more by funds appropriated from a government financing agency’s 
budget (DMME 2011). The US Route 121 project meets these requirements and coal 
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encountered during construction would be used to offset project costs. Incidental coal recovery 
is tightly regulated using an established process for review and inspection administered by the 
DMME Division of Mined Land Reclamation (DMLR) in Virginia with oversight by the US 
Department of the Interior  Office of Surface Mining (OSM). 
 
Finally, with respect to environmental and economic development benefits, the use of 
previously developed area where stream and wetland impacts have already occurred is an 
appropriate and practicable step to avoid and minimize adverse impacts to waters of the US 
 
In the roadbed preparation process, excess earth not needed for highway construction also 
could be used to create relatively level land adjacent to US Route 121, providing opportunities 
for area economic development officials to consider creating additional industrial and/or mixed-
use sites in a region of Virginia where flat, developable land is scarce. The Southern Gap 
Business Park, located on previously surface-mined lands a little over two miles south of the 
project, is one successful example. With only 90 acres previously developed in Buchanan 
County, the 1,300-acre development site dramatically increased the potential to recruit 
commerce and industry. As such, the project maintains overwhelming public support and has 
garnered official endorsements from the surrounding counties and regional planning districts. 

Bier-2 My concerns, with the CFX project as a whole, are not limited to the coal synergy 
approach to construction.  I am also concerned that committing billions of public dollars 
to construction of a new four--‐lane highway cannot be justified based on current traffic 
conditions and volumes. 
 
The local and political support for the CFX is based on the belief that it will necessarily 
lead to economic development and diversification.  There has been little evidence 
presented by VDOT that supports this “build it, they will come” mentality.  The 2013 
Chmura Economic Impact Analysis indicated that the extent of long term economic 
impact from the CFX is likely be limited to a handful of gas stations, restaurants, and 
hotels. 

Certainly, there are varying opinions on whether investment in the proposed highway is justified.  
As indicated in other comments received, there is substantial support for the project by residents 
of the region who travel the existing road network.  Existing roads are narrow and crooked with 
little or no safety shoulders.  These conditions result in low travel speeds, increased travel 
times, and diminished mobility.  These conditions also make the region less attractive to 
prospective industry and other businesses.  Transportation is an essential element for 
successful businesses, for without it, supplies and goods cannot be received or shipped and 
customers cannot get there.  As noted in the response to comment #17 above, improved 
transportation may not necessarily guarantee robust economic development, but without better 
transportation, the prospects for economic development are severely constrained. The ability of 
local economic development officials to attract new industry and tourism to the area hinges 
largely on efficient access to markets, which is an essential function of adequate transportation 
facilities. For the 2001 EIS, indirect and cumulative impacts were evaluated for the study area. 
Estimates were developed for potential industrial growth areas, commercial development areas, 
and residential development areas. In addition to transportation considerations, the locations of 
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such areas were guided by topography (i.e., areas without steep slopes that would limit the 
ability to develop); existing and potential access to population and employment centers; and 
proximity to existing or proposed water and sewer services. Within the area corresponding to 
what is now designated as Section IIIB, including the Corridor Q overlap, the EIS identified three 
potential industrial growth areas in the vicinity of Grundy. One of these was a 202-acre site near 
Poplar Gap Park, a recreational property developed on reclaimed surface-mined land west of 
Grundy.  Since that time, the Southern Gap Business Park has actually been developed on 
approximately 1,300 acres of reclaimed mine land at a location between Route 83 and the site 
identified in the EIS.  The EIS acknowledged the difficulty of predicting exactly where 
commercial development may occur. However, commercial development traditionally has 
occurred within communities and along major roadways and this trend is expected to continue. 
Therefore, in Section IIIB including Corridor Q, the principal commercial development areas 
would consist largely of areas within and around the Town of Grundy, although such 
development would also be expected in the vicinity of industrial development areas, such as the 
Southern Gap Business Park mentioned above. Predicting locations of residential development 
areas is also difficult, given that residences can be built almost anywhere with proper 
engineering. However, based on past trends across the study area, residential growth would 
generally be expected to occur along secondary roads, within or near existing communities, 
such as Grundy, and near potential industrial development areas. 

Bier-3 
 

3a 

I have the following general concerns that apply to Section IIIB and the CFX in entirety: 
 Elements of the Purpose and Need have not been adequately analyzed in 

either the FEIS or subsequent independent Section environmental reviews: 

The public hearing held on September 23, 2014 and the subsequent comment period related 
only to Section IIIB.  On February 18, 2015, the Commonwealth Transportation Board adopted a 
resolution stating that “the location of Section IIIB of US Route 121 limited to the 4.1 mile portion 
of the proposed alignment that overlaps Corridor Q of the Appalachian Highway System is 
approved as presented at the public hearing” [i.e., Alternative F1 Modified where it overlaps 
Corridor Q between Route 614 at the eastern terminus of US Route 121 Section IIIA and US 
Route 460 at the Town of Grundy].  The resolution further stated “that the location of the 
remaining portion of Section IIIB of US Route 121 outside of the Corridor Q overlap area 
remains as originally approved by the CTB on August 17, 2000.”  Therefore, Section IIIB 
including Corridor Q, not the entire US 121, is the focus of these responses. 
 
Due to lack of specificity, a complete response to the “Elements of the Purpose and Need” 
comment cannot be formulated.  The Purpose and Need chapter of the FEIS was reviewed as 
part of the Environmental Studies for Section IIIB.  The purpose and need has not changed and 
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is described in detail in the FEIS and summarized in the Environmental Studies document. 

3b  The analyses of the ability of the CFX to meet the elements of Purpose and 
Need are outdated. 

Specific responses on the elements of purpose and need are addressed in later comments, 
including Bier-13 through Bier-16. 

3c  The “independent utility and logical termini” determination for the various 
Sections has not been supported by any type of analysis nor subject to public 
review or participation. 

Regarding the “independent utility and logical termini” determination, as indicated in the 2001 
Record of Decision for the Location Study:  “The selected alternative will be designed and 
constructed in numerous phases.  Each phase will ultimately contribute to the project’s overall 
purpose and need. Sequential design and construction of large projects is consistent with 
FHWA regulations and guidance. Including multiple construction projects in one environmental 
document is consistent with the regulatory requirement to address environmental matters on a 
broad scope.” 
 
Independent utility and logical termini determinations were made by the Federal Highway 
Administration.  These determinations are consistent with the language in the Record of 
Decision regarding design and construction being implemented in numerous phases. 
 
On the western end, Section IIIB including Corridor Q ties into Section IIIA, which in turn 
connects with Phase II the Route 460 Connector. US 121 Section IIIA and the Route 460 
Connector also overlap Corridor Q.  A design-build contract was executed for Phase II of the 
Route 460 Connector on July 31, 2013 and the project is currently in the right of way phase and 
undergoing final design, with construction anticipated to begin in Summer 2015.  The Section 
IIIA rough-grade roadbed is completed, and funding for paving is included in the FY 2015-2018 
Statewide Transportation Improvement Program (STIP).  On the eastern end, the Corridor Q 
overlap portion of Section IIIB terminates on existing US Route 460 approximately 1.15 miles 
north of Route 83.  All Corridor Q improvements east of that point already have been 
constructed.  The portion of Section IIIB that does not overlap Corridor Q continues eastward 
beyond US Route 460 to a crossroad, Route 643, where it also connects to US 121 Section IIIC, 
which was the subject of an approved NEPA reevaluation in 2008.

3d  The segmentation results in negation of several elements of the stated 
Purpose and Need (i.e. regional connectivity, component of National Highway 
System). 

There is no improper segmentation.  Corridor Q has independent utility and logical termini. 
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3e  The VDOT bias for the coal synergy Alternative has precluded fair 
consideration of other Alternatives. 

The coal synergy approach does not fundamentally alter the nature of the project, only the 
method of its construction, which would result in substantial cost savings.  The Draft and Final 
EIS examined multiple alternatives without reference to the coal synergy construction approach,  
including the no-build alternative and upgrading existing roads.  Exhibit S-1 in the FEIS 
illustrates the study area, and it is shown in relation to the Section IIIB study area in Figure 1 of 
the Environmental Studies document.  Alternative F1 Modified remains within the overall study 
area and within the range of alternatives considered in the original Draft and Final EIS.  It 
crosses similar terrain and involves substantially similar environmental and social conditions as 
Alternative F1.  In addition, approximately 30% of the total overlaps, with the remainder 
generally parallel to and offset by up to 1.5 miles at the farthest point.  A new roadway 
alternatives analysis is not required for the purposes of the Environmental Studies document 
and the decision regarding whether to approve modifications to the previously selected 
alternative.

3f  The reviews of impacts in previously approved “Re--‐evaluations” were 
inadequate (Pound Bypass, Hawks Nest, Rockhouse). 

As indicated in response 3a, these responses focus on Section IIIB including Corridor Q. 

3g  The 2013 Chmura economic impact analysis provides little evidence that the 
CFX will result in or contribute to economic development or diversification. 

Comment reflects unsubstantiated opinion. 

3h  Whether West Virginia will complete their section is highly questionable. Comment reflects unsubstantiated opinion.  Section IIIB including Corridor Q does not connect 
to West Virginia and has independent utility and logical termini regardless of West Virginia’s  
plans. 

3i The most logical approach VDOT could use to address the above concerns would be to 
develop either a new EIS or SEIS for the entire CFX project.  FHWA determined an EA 
was inadequate for Section II and recently published a Notice of Intent to develop a 
SEIS for that Section.   A proper review of cumulative impacts for individual sections 
would necessarily include consideration of impacts from all other Sections.  So it would 
make sense to expand the scope of the SEIS, currently being developed to address 
Section II, to include Section IIIB and the entire CFX project. 
 
This SEIS should include a comparison of possible Alternatives, including a No Build 

The trigger for a supplemental EIS is new information that identifies significant new impacts not 
previously considered.  The commenter has not provided any specific facts that point to such 
new significant impacts.  VDOT and FHWA reviewed the modifications for Section IIIB and 
determined that an Environmental Studies Document would be the appropriate tool to assess 
the environmental consequences resulting from changes to this section of proposed US Route 
121, changes in the affected environment, and changes in regulatory requirements and 
guidance since the FEIS was issued to help determine if there are any new significant impacts 
at this point in project development. 
 
The decision to conduct an SEIS for Section II has no bearing on the level of environmental 
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Alternative that identifies problem areas of the existing road system and considers 
possibilities for improvement. An Alternative that includes completion of only the ADHS 
Corridor Q Section and the abandonment of the rest of the CFX should also be 
seriously considered. 
 
VDOT continues to invest millions of public dollars on development (Preliminary 
Engineering) of coal synergy Alternatives that have not been subject to the review 
required by NEPA.  This review includes assessment of existing conditions, 
development of Alternatives, an unbiased comparison of those Alternatives, and an 
adequate review of both direct and cumulative impacts.  I request VDOT suspend 
further spending on the coal synergy Alternatives for all Sections until the required 
NEPA review has been completed. 

documentation required for Section IIIB or Corridor Q.  Section IIIB including Corridor Q is 
physically separated from Section II; on the western end, Section IIIB ties into Section IIIA and 
Phase II of the Route 460 Connector.  A design-build contract was executed for Phase II of the 
Route 460 Connector on July 31, 2013 and the project is currently in the right of way phase and 
undergoing final design, with construction anticipated to begin in Summer 2015.  The Section 
IIIA rough-grade roadbed is completed, and funding for paving is included in the FY 2015-2018 
Statewide Transportation Improvement Program (STIP).  On the eastern end, the Corridor Q 
overlap portion of Section IIIB terminates on existing US Route 460 approximately 1.15 miles 
north of Route 83.  All Corridor Q improvements east of that point already have been 
constructed.  The portion of Section IIIB that does not overlap Corridor Q continues eastward 
beyond US Route 460 to a crossroad, Route 643, where it also connects to US 121 Section IIIC, 
which was the subject of an approved NEPA reevaluation in 2008. 
 
The Environmental Studies document indicated that the ADHS Corridor Q section is 
operationally independent and may be advanced independently.  The Commonwealth 
Transportation Board (CTB) on February 18, 2015 adopted a resolution approving the alignment 
shift of the 4.1 miles of Alternative F1 Modified that overlap Corridor Q.  This action is consistent 
with the text in the Environmental Studies document. The alignment shift results in a modified 
roadway that is shorter than the corresponding portion of the previously approved Alternative F1 
alignment within this section and provides for a connector to existing US Route 460 in Grundy. 
The location of the remaining portion of Section IIIB would remain on the alignment of 
Alternative F1 as approved by the CTB on August 17, 2000 and by FHWA on November 13, 
2001.  An updated comparative summary of the impacts of the alternatives has been developed 
to reflect the break-out of the Corridor Q section. 
 
In accordance with FHWA Order 6640.1A Preliminary engineering activities can occur during 
the NEPA Process with final design not permitted to occur until after the NEPA decision. 

Bier-4 Page 1 The purpose of the project, as described in greater detail in the FEIS, can be 
categorized into three major themes:  satisfy Congressional initiatives to designate and 
fund the proposed road as a high--�priority corridor, improve mobility and safety, and 
support regional economic development including tourism. 
 

See responses to Bier-2 and Bier-3. 
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Congressional initiative is related to the NHS and cannot be applied to individual 
sections.  The need for improvements in mobility and safety need to be based on 
current traffic data, studies, and forecasts.  There is no evidence that Section IIIB will 
support economic development. 

Bier-5 Page 1 Subsequently, in consultation with FHWA, and consistent with the statement in 
the ROD regarding phased construction, the Virginia Department of Transportation 
(VDOT) split the corridor into several sections to facilitate incremental implementation of 
the roadway construction. 
 
The sectioning of the CFX was done to facilitate the partnership with the coal 
companies.  Two sections are surface mines (Hawks Nest and Rockhouse).  Other 
sections were determined, at least partly, on who controlled mineral rights. 

 
 
 
 
 
Each section was determined to have independent utility and logical termini. 

Bier-6 Page 1 Each section has independent utility and logical termini. 
 
This has not been supported by any analysis made available to the public, for Section 
IIIB or any other Section.  The independent utility and logical termini determination 
certainly does not apply to Section IIIB.  Section IIIB has no logical termini at the 
eastern end; it leaves Grundy and goes into a sparsely populated area with very little 
traffic and. 

 
 
As indicated in the 2001 Record of Decision for the Location Study:  “The selected alternative 
will be designed and constructed in numerous phases. Each phase will ultimately contribute to 
the project's overall purpose and need.  Sequential design and construction of large projects is 
consistent with FHWA regulations and guidance. Including multiple construction projects in one 
environmental document is consistent with the regulatory requirement to address environmental 
matters on a broad scope.” 
 
With regard to Corridor Q, see response to Bier-3c. 

Bier-7 Page 1 Each section is of sufficient length to address environmental matters on a broad 
scope and each would provide a serviceable facility regardless of whether other US 
Route 121 sections are constructed. 
 
There are several short sections (Pound Bypass, Hawks Nest, and Rockhouse) to 
which this “sufficient length to address environmental matters on a broad scope” surely 
does not apply. 

 
 
 
 
There are no specific length limits that apply to the ability to address environmental matters on a 
broad scope.  A shorter length does not necessarily preclude that ability.  Notwithstanding, 
those sections are not part of the scope of this NEPA analysis. 
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Bier-8 Page 1 Accordingly, in January 2006, VDOT entered into a Comprehensive Agreement 
with private contractors for design and construction of the project. The contractors have 
coal mining interests and expertise throughout the region. As such, they were tasked by 
VDOT to develop modifications to the selected Alternative F1 that would best take 
advantage of the value of the contractors’ ownership of mineral rights and their expertise 
in large--�scale earth--�moving operations used to recover coal reserves to substantially 
reduce the estimated cost of the project. 
 
The mining interests of the contractors should not be used as the basis for determining 
which Alternative to advance.  And as mining companies, their interests certainly are 
not compatible with the development of an Alternative designed for the good of the 
public. 
 
This is evidenced by the fact that the contractor for Section IIIB is the defendant in a 
current lawsuit in which the Grundy IDA is one of the of the plaintiffs.  Apparently, 
Bizzack allegedly stole coal from the plaintiffs during construction of the 460 Bypass.  
The plaintiffs make the following claim: 
 
“that Bizzack and Bizzack Construction had obtained no right to remove the coal in the 
course of the highway construction and that they had engaged in a conspiracy with 
others to injure the plaintiffs by taking and selling the coal. In separate counts, they 
assert causes of action for trespass, conversion, assumpsit, gross negligence, 
conspiracy, fraud, and constructive fraud.” (Case No 1:14CV00034). 
 
If these allegations are substantiated, VDOT certainly should not be negotiating a 
contract, based on coal synergy, with this company. 

 
 
 
 
 
 
 
 
The locations of mining interests of the contractors are a relevant factor in identifying a corridor 
within which the coal synergy approach can most effectively be implemented.  An alternative 
that would substantially reduce the expenditure of public construction funds could certainly be 
considered good for the public, as would a reduction of environmental impacts of the project, as 
is the case with Alternative F1 Modified. 

Bier-9 Page 1 As shown in Figure 2, Alternative F1 Modified in Section IIIB is depicted as a 750-
foot-wide corridor to allow for a consistent comparison with the relevant portion of 
Alternative F1 (build alternatives were depicted in the Environmental Impact Statement as
750-foot-wide corridors). 
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The re--‐evaluations for the other sections depicted corridors that reflected actual 
ROW/disturbance limits.  It is unclear in the discussion whether the ROW for the 
proposed F1 Modified Alternative will actually be contained within this 750 feet.  Is the 
750--‐foot--‐wide corridor an upper limit on the amount of disturbance associated with the 
currently proposed Alternative?  Is it possible/probable that disturbance associated with 
the project will occur outside this 750 feet? 

A 750-foot-wide corridor was used in the 2001 FEIS as it was believed that 750 feet was a 
sufficient width to account for potential variations in cut and fill limits.  Moreover, a consistent 
width of 750 feet for all alternatives allows for a more consistent comparison. Accordingly, the 
Environmental Studies document assessed impacts for a 750-foot corridor footprint that best 
represents at this stage of project development the area within which Section IIIB would be 
located. 

Bier-10 Page 6 Coal synergy is an innovative concept that utilizes large-scale earth moving 
equipment and techniques common to the mining industry and revenue from coal 
recovery to offset roadway construction costs, thereby reducing the expenditure of public 
funds. 
 
These “techniques” common to the mining industry need to be defined/explained.  I 
assume the techniques referenced involve blasting away layers of rock, resulting in 
extensive vertical cuts.  The spoil generated from this fracturing of rock will presumably 
be placed in hollows to bring those areas up to grade.  This type of disturbance that is 
associated with surface mining has had adverse environmental impacts in the area.  
There needs to be an estimate of the extent of cuts and the fill volumes that would 
result from the proposed Alternative. 
 
I assume the location of the originally preferred F1 minimized the amount of earthwork 
required by working within topographic constraints.  The techniques used by coal 
companies eliminate the constraints of topography, but at what cost to the 
environment? 
 
The amount of earthwork required by F1 Alternative Modified should be estimated and 
compared to earthwork required by the original F1 Alternative. 

 
 
 
 
 
See response to Bier-1.  
 
The amount of earthwork/excavation required for the rough grade, bridges, and connections is 
estimated to be 75 million cubic yards for Alternative F1; 107 million cubic yards for Alternative 
F1 Modified; and 29 million cubic yards for the ADHS Corridor Q section of Alternative F1 
Modified. 

Bier-11 Page 6 Coal recovery is not the largest savings factor; it is the economies of scale 
achieved with the equipment and the techniques that reduces excavation cost, which is 
the largest cost for construction in the project area’s mountainous terrain. 
 
VDOT has previously indicated that savings will be generated using revenue from 

 
 
 
 
See response to comment above. 
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marketable coal reserves. 
 
I am concerned about this “scale” and the coal mining “techniques.”  Alternative F1 
followed the contour of the landscape.  Alternative F1 Modified does not and cuts 
straight across topographic lows and highs.  I assume the higher landscape will be 
blasted and this fractured material will be placed in the hollows.  This “technique” has 
had long--‐term adverse impacts on water quality of area streams. 

The amount of excavation required for the F1 Modified Alternative should be estimated 
and compared with other Alternatives. 

Bier-12 Page 6 The proposed change to Alternative F1 is being made to realize the benefits of 
the coal synergy approach to project implementation whereby substantial savings in 
construction costs would be realized. 
 
Savings in construction cost should be just one factor considered in the review of the 
F1 Modified.  It appears VDOT has used cost savings as the determining factor.  
Unfortunately, the public is unable to consider this factor in the review of the proposed 
Alternative, because VDOT has failed to provide a cost estimate for either the originally 
preferred F1 Alternative or the F1 Modified Alternative. 
 
What exactly are the cost savings that would be realized by utilizing coal synergy? Has 
VDOT developed a cost estimate for Section IIIB F1 and F1 Modified?  If not, how can 
cost savings associated with the coal synergy Alternative be factored into a comparison 
with other Alternatives?  If yes, than these numbers should have been included in the 
Section IIIB Public Hearing materials. 

 
 
 
 

As evidenced by preparation of the Environmental Studies document, the environmental 
consequences of Alternative F1 Modified also are being taken into account in making a 
decision. 
 
 
 
The estimated quantity of coal anticipated to be recovered using the coal synergy approach 
within Alternative F1 Modified within Section IIIB and Section IIIC was provided by Pioneer (now 
known as Bizzack) in the Limited Feasibility Study dated July 30, 2007, which is proprietary 
information.  The estimated cost savings were determined using Bizzack’s proposed unit price 
for a cubic yard of excavation on Alternative F1 Modified, which is inclusive of anticipated coal 
recovery at no risk to VDOT (proposed unit price remains regardless of actual coal recovery).  
The exact amount of coal recovered will not be determined until final design of road alignment 
and profile and further subsurface investigation work is completed. 

The cost to construct the Section IIIB under Alternative F1 is estimated to be $1.5 billion, 
whereas Alternative F1 Modified is estimated to cost $1 billion.  In total, Alternative F1 Modified 
(with the Grundy tie-in) provides a 33% cost savings over Alternative F1.  [Note that Bizzack’s 
proposed unit price (2007) for Alternative F1 Modified was escalated to 2014 dollars. The unit 
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cost per cubic yard for excavation in the Alternative F1 corridor is based on the average bid 
costs from three low bidders on two recent VDOT projects in the Bristol District.]  
 
The Corridor Q portion of Section IIIB is estimated to cost $374 million:  the mainline would cost 
$324 million and the tie-in at Grundy to Route 460 would cost $50 million.   

Bier-13 Page 6 To respond to Congressional initiatives to designate and fund the proposed road 
now designated as US Route 121 as a high--�priority corridor and a component of the 
National Highway System. 
 
Roads designated as part of the NHS should “be essential for interstate and regional 
commerce and travel national defense, intermodal transfer facilities, and international 
commerce and border crossings.” 
 
Section IIIB would not satisfy the requirements for this designation. 

 
 
 
 
Comment reflects unsubstantiated opinion.  The proposed road has in fact been identified as a 
component of the NHS by Congress. 

Bier-14 Page 6 To improve mobility and safety. 
 
The existence of the need to improve mobility and safety should be verified.  Using raw 
current traffic count data, up to date analyses of mobility issues should be completed. 
Analysis of safety issues should be provided and alternatives to address those issues 
should be considered. 

 
 
There have been no substantial road improvements in the area to alleviate the mobility and 
safety needs identified in the FEIS. There is no evidence to support a conclusion that these 
needs have disappeared, nor does the commenter provide any basis suggesting that these 
needs are no longer relevant.  On the contrary, a review of conditions during preparation of the 
Environmental Studies revealed an existing roadway (Route 83) that continues to not meet 
current design standards for pavement width, safety shoulders, and clear zones; that has 
numerous curves with reduced speeds posted; and that has extremely limited passing zones.  
These conditions clearly continue to contribute to reduced mobility and safety. 

Bier-15 Page 6   The economic development aspects of the purpose and need involve expanding 
and diversifying the economic opportunities within the region to offset ongoing declines in 
the coal mining industry over time, and the highway facility is not aimed at facilitating the 
transport of coal. 
 
VDOT has provided no evidence the project will satisfy the need for economic 

 
 
 
 
 
See response to Bier-2. 
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development and based on the most recent economic impact report, I remain 
unconvinced that CFX construction will provide substantial long-term economic benefit.  
Chmura’s, 2013 economic impact analysis states, in reference to the economic impacts 
of highway construction: 
 
“with the development of computer and communication technology as well as the 
declining role of manufacturing in the national economy, its importance, relative to other 
factors, has diminished over time. Proximity to markets, quantity and quality of the 
workforce, and quality of life factors are increasingly important.” 
 
This echoes the conclusion of studies of highways on rural economies that conclude 
isolated areas do not typically benefit from highway development and that the primary 
beneficiaries are found in close proximity to metropolitan centers. And when the other 
“increasingly important” factors are considered, it appears highly unlikely that the CFX 
will attract new or expanding business to the area. Wise, Dickenson and Buchanan are 
all distant from any metropolitan area.  The quality of workforce, using educational 
attainment as a measure, is low.  Chmura recognizes this detriment to attracting new 
business, stating,  “The implication of the lower educational attainment for the CFX 
Corridor is that when the area has a need for highly skilled occupations, it becomes 
more likely that a firm will recruit from outside the region.” 

Bier-16 Page 7 Coal synergy is a construction method, a tool to deliver a roadway project that 
would meet the transportation needs identified sooner and using less public funds than 
would be possible using conventional methods. 
 
When compared with typical construction methods, this “tool” has the potential to have 
a much higher level of adverse impacts on the environment and public health. 

Although this comment consists of unsubstantiated claims, the following observations can be 
made in response: 

 The coal synergy approach does not exempt the project from environmental controls, 
permitting, and mitigation requirements (e.g., permanent and temporary stormwater 
management, erosion and sediment controls, stabilization of disturbed areas, and 
mitigation for unavoidable stream and wetland impacts). 

 Therefore, the environmental impacts using the coal synergy method of construction 
would not be inherently greater than the impacts if conventional construction methods 
are used. 

 Government Financed Exemptions (GFE) likewise do not exempt the project from 
environmental controls, only from the reclamation requirements of the Surface Mining 
Control and Reclamation Act (SMCRA) and Virginia law. §4VAC25-130-700.11(a) (3) 
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of the Virginia Coal Surface Mining Reclamation Regulations provides an exemption 
for, “The extraction of coal as an incidental part of Federal, State or local government-
financed project or other construction in accordance with Part 707.”  Accordingly, a 
government-financed project would qualify for a GFE.  Under these guidelines, the 
project construction area is considered to be the area inside the right of way or the 
project’s boundaries, including service roads, equipment staging areas, access and 
exit ramps, intersections with other projects, as well as any waste and borrow areas 
needed for construction. The area in which coal is excavated under an exemption to 
the permitting requirements shall not be a mine. Any areas where coal removal is 
proposed that are beyond the project construction area will not be eligible for the GFE 
and will be subject to the normal permitting requirements of the Department of Mined 
Land Reclamation (DMLR) and licensing requirements of the Division of Mines (DM), 
as stated in the Environmental Studies document. 

 
As described in the Environmental Studies document, the project would be expected to provide 
economic benefits to the area and not a danger to economic development. 
 
Separate from the roadway construction project, disturbance from mining projects are subject to 
a rigorous permit approval process, as required by the Virginia Coal Surface Mining Control and 
Reclamation Act (Chapter 19, Title 45.1 of the Code of Virginia) and any subsequent 
environmental review processes required for the approval of necessary permits from the US 
Army Corps of Engineers and the Virginia Department of Environmental Quality (e.g., a Clean 
Water Act Section 404 Permit).  All areas disturbed from mining must be returned to conditions 
that are capable of supporting the land use it could support prior to mining, unless a higher or 
better use has been determined and approved by the Virginia Division of Mined Land 
Reclamation (4VAC25-130-816.133). Consequently, most mined lands in southwestern Virginia 
are returned to forestland.  Additionally, in accordance with 4VAC25-31-360, reclamation of the 
mined land is conducted as simultaneously as is feasible, which would have the effect of 
allowing wildlife to inhabit the area as soon as possible, if wildlife habitat was a pre-mining land 
use for the area. 

Bier-17 Page 8 All coal recovery is regulated by the Virginia Department of Mines, Minerals, and 
Energy’s Division of Mined Land Reclamation (DMLR) with oversight from the federal 
Office of Surface Mining (OSM). 

 
 
 



SUMMARY OF SEPTEMBER 23, 2014 LOCATION PUBLIC HEARING 
AND ENVIRONMENTAL STUDIES DOCUMENT COMMENT PERIOD 

US Route 121, Section IIIB 
Buchanan County 

State Project Number: 0121-013-772, P101; 0121-013-902, P101, R201, C501; UPC: 85126; 104094 

7/1/15  Pg. 29 

COMMENT RESPONSE 

 
I have extensive personal experience with the failure of both of these agencies to 
properly enforce regulations.  This failure results in part, from the strength of the mining 
industry and its inordinate level of influence on state and local politics. 

 
This comment reflects personal opinion. 

Bier-18 Page 8 At this time, there are no active or permitted mines within the Section IIIB 
Alternative F1 Modified corridor and there are no current or pending mining applications. 
 
As previously stated by VDOT, a benefit for the mining companies, is the development 
of “satellite mines” adjacent to the corridor.  I am concerned, that the access made 
available during the construction process, would act to make further mining outside of 
the corridor financially feasible for the contractor.  If it is possible the road construction 
will facilitate additional mining outside of the corridor, the impacts associated with that 
additional mining should be considered. 

 
 
 
VDOT has not stated that a benefit for the mining companies is the development of satellite 
mines adjacent to the corridor.  There are no existing active surface coal mines on the 
Alternative F1 Modified corridor or adjacent to the corridor  and VDOT is not aware of any plans 
by private sector partners to initiate permitting for such mines in the reasonably foreseeable 
future. 

Bier-19 Page 8 Therefore, any coal removed from the corridor as part of the roadway 
construction project would constitute incidental coal removal, which occurs as a matter of 
course on most road projects within the coal-producing counties in southwest Virginia 
(Wise, Dickenson, and Buchanan Counties, as well as parts of Russell and Tazewell) and 
would therefore not be unique or unusual. 
 
This statement is misleading because it implies that the mining that will take place is 
typical of road construction projects in the VA coalfields.  This is not the case.  Other 
construction projects have not been developed nor designed to maximize coal recovery, 
and the coal recovery that does take place is truly incidental. 
 
The coal synergy approach is unique according to previous statements made by VDOT: 
 
“VDOT anticipates the contract documents with Alpha and Pioneer [now Bizzack] for the
development of the roadway to rough grade will include a special feature unique in 
Virginia to the CFX.  For every ton of marketable coal recovered in excess of a 
predetermined quantity, the coal companies will “credit” VDOT with a specified number 

 
 
 
 
 
 
The statement is simply factual and is not misleading. 
 
 
 
 
The Environmental Studies document did not indicate that coal synergy is unique; rather, that 
incidental coal recovery is not unique and occurs as a matter of course on most road projects 
within the coal-producing counties in southwest Virginia. 
 
 
 
 



SUMMARY OF SEPTEMBER 23, 2014 LOCATION PUBLIC HEARING 
AND ENVIRONMENTAL STUDIES DOCUMENT COMMENT PERIOD 

US Route 121, Section IIIB 
Buchanan County 

State Project Number: 0121-013-772, P101; 0121-013-902, P101, R201, C501; UPC: 85126; 104094 

7/1/15  Pg. 30 

COMMENT RESPONSE 

of cubic yards of excavation.” (Work plan Special Experimental Project No. 14 
Alternative Contracting February 2008) (emphasis mine). 
 
Ultimately, VDOT and the coal company will determine what is incidental; DMLR does 
not have the road construction/engineering expertise to critically evaluate this 
determination.  VDOT’s cost savings are based directly on the amount of coal that is 
mined.  This creates a unique situation where both the private partner and VDOT 
benefit from maximizing what is considered “incidental” coal removal.  This is a concern 
because it could lead to more mining and more disturbance than is truly necessary for 
project completion. 
 
The contract awarded to Bizzack for the 460 Connector indicates that VDOT also 
stands to profit from mining outside of the construction limits so VDOT is likely to 
encourage and facilitate such mining: 
 
“For Merchantable Clean Coal extracted outside of the Construction Limits and for 
which Merchantable Clean Coal Design--‐Builder holds mineral rights, Design--‐Builder 
shall be entitled to 93% of the gross receipts of such sale ($/Ton) and Department 
credited or paid, as applicable, pursuant to Sections 9.6.5 and 9.6.6, 7% of the gross 
receipts of such sale ($/Ton).” (2013 460 Design Build Contract). 

 
 
 
Incidental coal extraction associated with the project would be enforced and inspected regularly 
by the state’s Department of Mines, Minerals and Energy, Division of Mined Land Reclamation 
(DMME DMLR).  This agency conducts thorough reviews of Government Financed Exemption 
(GFE) permit applications and administers an inspection process once work is underway that 
employs numerous inspectors. Some of their responsibilities include the following: 

 In the application, the applicant must show the project footprint and describe the 
proposed work effort.  DMME then reviews engineering necessity of the project and 
verifies that the claims for removal of coal are valid and incidental to construction.  
The federal Office of Surface Mining (OSM) reviews some applications, but more often 
they review permits out in the field during their inspections. All permits and GFE’s are 
subject to random oversight inspections and/or audits by OSM. 

 DMME inspectors keep a close eye to make sure coal extraction is within the confines 
of the project right of way (as identified by the GFE determination) and that it is 
incidental.  They verify that the contractors are doing what they said they would be 
doing in their GFE project. 

 There is no standard protocol or checklist, but over a 3-month period, there may be 2 
partial inspections and 1 complete inspection where everything in the permit is 
checked.  If there are any violations, DMME follows up with the contractor and 
government agency involved in the project, in this case, VDOT.  DMME’s findings 
from an inspection can result in the shutdown of an operation or a requirement to 
obtain a permit through DMLR. 

 An inspection can be initiated if there is a complaint as well.  The inspectors are out in 
the field regularly so can stop in any time, so even regular inspections may not be 
limited to once a month. 

 
The 460 Connector Phase II contract was procured as a sole source design-build P3 (Public 
Private Partnership) project.  VDOT does not stand to profit from mining; in fact, nothing in the 
contract provides the design-builder with the governmental approval to extract coal either within 
or outside the construction limits. Obtaining all governmental approvals (including those to 
extract coal) is the responsibility of the design-builder.  Governmental approval for extraction of 
coal is obtained from DMME through a GFE or a mining permit. 



SUMMARY OF SEPTEMBER 23, 2014 LOCATION PUBLIC HEARING 
AND ENVIRONMENTAL STUDIES DOCUMENT COMMENT PERIOD 

US Route 121, Section IIIB 
Buchanan County 

State Project Number: 0121-013-772, P101; 0121-013-902, P101, R201, C501; UPC: 85126; 104094 

7/1/15  Pg. 31 

COMMENT RESPONSE 

Bier-20 Page 8 At this point in project development, it is unknown if or where coal seams would 
be encountered by the proposed construction and the potential locations of any 
applicable GFEs also are not known at this time. 
 
At what point will VDOT know if or where coal seams would be encountered?  Does the 
contractor (Bizzack) have this knowledge?  How were cost savings estimated without 
any idea of how much earthwork VDOT would be credited from the coal recovered? 

 
 
 
 
Cost savings were estimated from the use of large-scale earth moving equipment and the 
techniques common to the mining industry as well as coal recovery.  The estimated quantity of 
coal anticipated to be recovered within Alternative F1 Modified within Section IIIB as well as 
Section IIIB was provided by Pioneer (now known as Bizzack) in the Limited Feasibility Study 
dated July 30, 2007, which is proprietary information.  The exact amount of coal recovered will 
not be determined until final design of road alignment and profile and further subsurface 
investigation work is completed.  Also see Comment Bier-12. 

Bier-21 Page 9 Mining is a tightly regulated process. 
 
On paper this might be true, but in reality, DMLR, the agency tasked with enforcing 
these regulations, fails miserably.  This is evidenced by permitted highwalls that go 
unreclaimed for decades, the continued decline of water quality of coalfield streams, the 
failure of reclaimed permits to meet Post Mining Land Use requirements, and the recent 
petitioning of the EPA to revoke DMLR’s permitting authority over the National Pollution 
Discharge Elimination System program. 

 
 
This comment reflects personal opinion. 

Bier-22 Page 9 Any mining operations that occur outside the approved parameters are subject to 
the normal regulatory and permitting processes. 
 
If there is the probability that mining operations will occur outside the project ROW, this 
needs to be included in the review of impacts.  If VDOT has any knowledge that mining 
will occur outside of the ROW limits, full disclosure should be required. 

 
 
 
A 750-foot-wide corridor was used in the 2001 FEIS as it was believed that 750 feet was a 
sufficient width to account for potential variations in cut and fill limits.  Moreover, a consistent 
width of 750 feet for all alternatives allows for a more consistent comparison.  Accordingly, the 
Environmental Studies document assessed impacts for a 750-foot corridor footprint that best 
represents at this stage of project development the area within which Section IIIB would be 
located.  As indicated in the Environmental Studies document, excavation for the project would 
occur only to the extent needed to reach the design elevation and profile of the road and to 
accommodate cut slopes to either side of the roadbed. Note that there are no existing active 
surface coal mines on the Alternative F1 Modified corridor or  adjacent to the corridor and VDOT 
is not aware of any plans by private sector partners to initiate permitting for such mines in the 
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reasonably foreseeable future. 

Bier-23 Page 9 Environmental conditions in the relevant portion of the study area have changed 
little since 2001 when the FEIS was published. 
 
How is the “relevant portion of the study area” delineated?  What does “changed little” 
actually mean?  Cumulative impacts have certainly occurred in the area since 2001.  I 
know there has been additional loss of forested habitat from surface mining as well as 
303d listing of additional stream segments in the Levisa watershed. 

 
 
 
The study area for the FEIS encompassed an area approximately 60 miles long and 10 miles 
wide.  The “relevant portion of the study area” is the portion of that area that corresponds to 
Section IIIB. Most of the area remains primarily forested, with limited residential or commercial 
development occurring in some areas along secondary roads and US Route 460.  The 
Environmental Studies document updates the environmental impacts for both Alternative F1 and 
F1 Modified and they are indeed similar to the 2001 Alternative F1 values for Section IIIB.  The 
section of Levisa Fork crossed by both alternatives was identified as impaired in the FEIS  

Bier-24 Page 9 Alternative F1 Modified shifts the Alternative F1 corridor by at most approximately 
1.5 miles and actually overlaps at several points, and it crosses similar terrain. 
 
It may cross similar terrain but it does so in a totally different manner.  The F1 Modified 
Alternative, instead of being built on contour, cuts across many topographic highs and 
lows. This will result in an increase in excavation (cuts and fills) and a different set and 
level of impacts than those resulting from the F1 Alternative. 
 
The amount of earthwork, including the height of cuts and volumes of spoil, resulting 
from the F1 Alternative and F1 Modified Alternative should be quantified. 

 
 
 
The Environmental Studies document assesses the impacts of Alternative F1 Modified.  See 
response to Bier-10.  Additional information has been developed for the summary table of 
impacts to reflect only the impacts of Corridor Q overlap portion of Section IIIB.  The table is 
included in the letter transmitting this public hearing summary and other materials to FHWA. 

Bier-25 Page 9 Because alternatives in the FEIS were represented as 750-foot-wide corridors, 
most of the impacts calculations are based on 750-foot-wide corridors. 
 
How was the 750 foot corridor width, used for impact calculations, determined?  Does 
this mean that the corridor could be much more or much less than 750 feet? 
 
The re--‐evaluations for the other sections (Section I, II, IV) depicted variable width 
corridors that reflected actual ROW/disturbance limits and in those cases the ROW 

 
 
 
See response to Bier-22. 
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exceeded 750 ft.  It is unclear in the report whether the ROW for the proposed F1 
Modified Alternative will actually be constrained within this 750 feet.  Is the 750--‐foot--
‐wide corridor an upper limit on the amount of disturbance associated with the currently 
proposed Alternative?  Is it possible/probable that disturbance associated with the 
project will occur outside this 750 feet? 

Bier-26 Page 11 Traffic forecasts were updated and show between 17% and 47% increase in 
average daily traffic volumes, depending on the location, by new design year of 2035 
over volume reported in FEIS for 2020 (from 12,500 to 14,600 vehicles per day on the 
most heavily traveled section west of existing US Route 460; from 3,200 to 4,700 in 
vicinity of Route 642.) 
 
The 2001 FEIS provided forecasts for 2020 upon which this “updated forecast” is 
based. According to VDOT’s Year 2035 Traffic Forecasting Memorandum (2008), the 
calculation of the 2020 traffic volumes assumed an additional 10,000 housing units in 
the CFX corridor based on “the attractiveness of this new facility.”  This clearly was an 
invalid assumption.  To use these 2020 traffic volumes to generate forecasts for 2035, 
is an equally invalid approach. 
 
The following information is required to determine the need for the construction of 
Section IIIB (and all CFX sections) and the resulting impacts: 
 

• raw traffic count data (not data based on estimations or models) detailing current 
traffic volumes found on different parts of the existing road system; 

• up to date Level of Service (LOS) analysis based on these volumes; 
• characterization of vehicle type (much of the truck traffic found in the past, and that 

found currently is generated from coal mining, and is likely to greatly decrease in the 
future); 

• analyses of accident rates and identification of any High Accident sections of the 
existing system; 

• percentage of local versus through traffic on various parts of the existing road 
system; 

 
 
 
 
 
 
The update was based on a reasonable extrapolation of previous traffic forecasting efforts for 
the EIS and the detailed work suggested by the commenter is not necessary for the purposes of 
the Environmental Studies, which focus on differences between the environmental impacts of 
the selected Alternative F1 and the new Alternative F1 Modified.  The project need is not based 
solely on traffic volumes and detailed traffic analysis would lend little to illuminating differences 
in the environmental consequences of the two alternatives. 
 
Likewise, an updated crash analysis is not necessary to recognize that the substandard 
roadway features have not changed since completion of the FEIS.  Nor would an updated crash 
analysis lend any meaningful data germane to the changes in environmental consequences 
arising from changes to the project, changes to the affected environment, or changes to 
applicable laws and regulations. 
 
There is ample evidence that limited access four-lane divided roadways provide safety benefits 
due to three factors:  1) the provision of more than one lane in each direction provides space for 
drivers to pass more safely and provides room to avoid crashes without running off the road or 
into opposing traffic; 2) the provision of a median that physically separates vehicles going in 
opposite directions, which minimizes the potential for head-on collisions; and, 3) the elimination 
of at-grade access points removes direct vehicle conflicts due to turning movements.  For the 
first two factors, research indicates predicted crash reductions ranging from 40 to 60 percent 
from converting a typical rural two-lane roadway into a four-lane divided roadway.  Conversion 
to full access control (no at-grade connections for driveways or secondary roads) provides 
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• estimation of local traffic volume that would utilize the CFX vs. existing road system; 
• evaluation of need for a four lane highway based on the above information. 
 
Current traffic volume data of the existing road system is needed and the figures should 
be based on raw counts, not estimations or models.  The updated traffic forecast should 
use this current data as the basis for the 2035 traffic volume projection.  The need and 
justification for a construction of a four--‐lane highway, based on current traffic volumes 
and valid forecasts, should be re--‐evaluated.  The increases in traffic volume that were 
predicted in the FEIS have not occurred.  There is no reason to expect an increase in 
traffic volumes due to the lack of population growth in the CFX study area.  Any 
increases or decreases in volumes that are predicted to occur between now and the 
design year 2035 need to be explained. 
 
Safety is an element of the Purpose and Need for Section IIIB.  This “need” is based on 
accident rate data from 1997 (2001 FEIS).  A traffic safety analysis, based on the 
current existing conditions should be performed, to determine the location and type of 
safety issues that need to be addressed.  Alternatives to address safety issues, other 
than new road construction, should be considered. 

further reductions in crash rates.  While not all states provide summaries of crashes by type, 
data from New York State, which summarizes crash rates by roadway type, indicates improved 
safety for four-lane access controlled roadway as compared to four-lane roadways with no 
access control: mainline crash rates are 35 percent lower for the rural four-lane divided 
roadways with full access control than they are for the rural four-lane divided roadways with no 
access control.  When junctions with intersecting roadways are included, the crash rates are 81 
percent lower for the fully access-controlled roadway as compared to the roadway with no 
access control.  While improvements in safety depend on characteristics that vary by locale, 
comparative data and research supports conclusions that four-lane divided access-controlled 
highways built to current design standards are inherently safer than winding two-lane roads with 
little or no shoulders. 

Bier-27 Page 11 The Economic Impact of the Coalfields Expressway in the CFX Corridor in 
Virginia and West Virginia report was completed in January 2013 by Chmura Economics 
& Analytics. The study found that “The construction and ongoing existence of the 
Coalfields Expressway (CFX will inject hundreds of millions of dollars into the CFX 
Corridor and provide jobs for workers in construction, retail, service, and warehouse 
industries.  The annual economic impact is estimated to be $215.3 million that sustains 
1,067 jobs in 2035 after construction is complete. 
 
This statement is found in the Traffic/Transportation Plan section of the Evaluation of 
Impacts Table, although it has nothing to do with Traffic Impacts. 
 
The estimated $215.3 million impact is based on questionable assumptions and figures 
used to derive tangential economic savings impacts to the economic benefits estimates. 
 

 
 
 
 
 
 
 
 
The statement was included in that section as a precursor to the paragraph that followed it:   
The study also concluded that in Virginia, the heaviest traffic would occur where US Route 121 
meets US Route 460 near the town of Grundy, which is the county seat of Buchanan County. 
The access point in Buchanan County crossing US Route 460 Connector is identified as an 
economic integration interchange in the study, which is a location close to a town that would 
have a relatively high volume of traffic. These access points have more gas stations, hotels, and 
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For Virginia, Chmura predicts the following impact from construction of the CFX 
(savings are annual): 
 
$16 million from more efficient travel time assuming: 

• all traffic will travel the entire length of the CFX; 
o   even though most traffic is local and there is no reason to drive from Pound to 
Slate. 

• the “cost” per mile is $13/hr for cars and $29/hr for trucks; 
o       the basis for this “cost” is unstated 

 
$10.1 million from reduced vehicle operation cost assuming: 
•  total vehicle hours traveled can be reduced by 1.6 million hours per year; 

o   assuming all traffic is travelling from Pound to Slate? 
• vehicle operation cost is $19/hour; 

o    inflated figure? 
 
$2.3 million from reduction in traffic accidents assuming: 
•  there will be a 12% reduction in traffic accident rates; 

o     there is no reason to assume traffic accident rates on a four lane will be less than 
on the current roads, I think higher speeds would result in more accidents. 

•  each accident costs $203,332; 
o     inflated figure?, in addition accidents on a higher speed four lane are likely to be 

more costly and more likely to be fatal. 
 
The majority of the 1,067 jobs that will be sustained (880) are found in the service 
industry (gas stations, motels, and restaurants).  And only 317 of those jobs would be 
located in Virginia. 
 
The creation of a handful of low paying jobs in the service industry should not be 
considered a significant economic benefit.  And Chmura states that these businesses 
are not entirely new because they may have already existed along current routes “and 
they may relocate to CFX.”  This suggests the proposed PPTA Alternative may have a 

restaurants because they serve motorists as well as local residents. 
 
 
The remaining comments reflect the commenter’s opinions. 
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negative impact on existing businesses because it may pull traffic away from currently 
travelled routes and town centers.  The SEIS should consider impacts on pre existing 
businesses when reviewing the PPTA Alternative. 
 
Chmura superficially addresses the economic impact of increased market access, 
stating, “CFX will benefit mining, manufacturing, and agricultural businesses in the 
Corridor.”  Chmura goes on to report that mining related products account for 89% of 
transportation goods transported by truck. The agriculture base is almost nonexistent 
(.2% of industry) along the CFX corridor because of the topography.  Chmura reports 
manufacturing only accounts for 2.6% of industry.  The primary industry sectors along 
the CFX corridor are mining (15.1%) and healthcare and social assistance (16.9%).  So 
essentially the mining industry is the only sector that may benefit from increased market 
access.  And there are several factors indicating the coal mining industry will continue 
to decline. 
 
Although economic development and diversification is the primary need the CFX is 
purported to address and the reason the project has a strong base of support, Chmura 
dedicates less than one page to the discussion of  “economic development benefits.” 
 
Chmura starts their discussion with the following:  “The presence of an interstate 
highway can increase the appeal of the region to expanding and relocating firms.” 
(emphasis mine)  Obviously the CFX is not an interstate highway.  Chmura again 
makes reference to the CFX as an interstate in the closing summary:  “CFX will benefit 
mining, manufacturing, and agricultural businesses in the CFX Corridor by providing 
easier access to markets.  The presence of an interstate highway can increase the 
appeal of the region to expanding and relocating firms.” (emphasis mine).  The fact that 
Chmura thinks they are analyzing the potential impacts of an interstate highway is 
troublesome.  It suggests a serious lack of rigor in their analyses and adds to the 
questionable validity of their generalized conclusions. 
 
Chmura does go on to admit “with the development of computer and communication 
technology as well as the declining role of manufacturing in the national economy, its 
importance, relative to other factors, has diminished over time.  Proximity to markets, 
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quantity and quality of the workforce, and quality of life factors are increasingly 
important.” 
 
This echoes the conclusion of studies of highways on rural economies that conclude 
isolated areas do not typically benefit from highway development and that the primary 
beneficiaries are found in close proximity to metropolitan centers.  And when the other 
“increasingly important” factors are considered, it appears highly unlikely that the CFX 
will attract new or expanding business to the area.  Wise, Dickenson and Buchanan are 
all distant from any metropolitan area.  The quality of workforce, using educational 
attainment as a measure, is low.  Chmura recognizes this detriment to attracting new 
business, stating, “The implication of the lower educational attainment for the CFX 
Corridor is that when the area has a need for highly skilled occupations, it becomes 
more likely that a firm will recruit from outside the region. 
 
Another supposed economic benefit Chmura includes is the flat land resulting from 
highway construction in mountainous areas.  The “flat land” to which Chmura refers 
should be considered a huge cost because it necessitates destruction of the natural 
landscape. Furthermore, because of past surface coal mining, there is already flat land 
(including industrial parks) available in and along the CFX corridor that is not utilized.  
Flat land, in and of itself, should not be considered an economic benefit. 

Bier-28 Page 13 Visual and Aesthetics While the corridor shifts would impact areas not impacted 
by Alternative F1, the character and magnitude of those impacts are not substantially 
different from those addressed in the FEIS. The general effect of Alternative F1 Modified 
on the viewshed is substantially the same. 
 
The coal synergy method of road construction, with the increased size of cuts and fills is 
likely to result in major changes to the visual impacts. 

 
 
 
 
 
The character of effects relative to cuts and fills for Alternative F1 Modified would be similar to 
those of Alternative F1 because the terrain is similar along both alignments.  In addition, with 
both traditional construction methods and the coal synergy approach, excavation for the project 
would occur only to the extent needed to reach the design elevation and profile of the road and 
to accommodate cut slopes to either side of the roadbed. 
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Bier-29 Page 15 The FEIS documented the habitat loss as minor primarily because it constituted 
less than one half of one percent of the total forested land in Buchanan and Dickinson 
Counties. 
 
The cited “one half of one percent,” from the 2001 FEIS, is based on a 1993 land use 
survey.  The impacts of habitat loss and fragmentation need to be considered based on 
existing conditions.  During the past two decades, thousands of acres of additional 
forest habitat in Buchanan and Dickenson Counties have been lost because of the 
development of surface mines. 

 
 
 
 
As indicated in a footnote to Table 2 in the Environmental Studies document, forested acreage 
was computed based on the 2006 National Land Cover Dataset.  As indicated in the same table, 
the Alternative F1 Modified corridor actually encompasses less forested acreage than the 
comparable corridor for Alternative F1. Additionally, the commenter provides no basis for the 
claimed “thousands of acres” of habitat lost to surface mining and also neglects to mention 
forested acreage regenerated as part of mined land reclamation.  Finally, the Corridor Q overlap 
portion of Section IIIB on Alternative F1 Modified has approximately 38% less forest impact than 
the corresponding section of Alternative F1, as shown in an expanded summary table of impacts 
that is included in a letter transmitting this public hearing / comment-response summary to 
FHWA. 

Bier-30 Page 16 The FEIS reported studies of three federally listed species: Virginia spiraea, 
small whorled pogonia, and Indiana Bat. Through extensive coordination with the US Fish 
and Wildlife Service (USFWS) and Virginia Department of Conservation and Recreation 
(VDCR) and intensive field surveys of potential habitat areas at four sites in Buchanan 
County, it was determined that Virginia spiraea and the small whorled pogonia were not 
present within the study area and would not be impacted. 
 
Where were these four sites, surveyed for spiraea and small whorled pogonia, located 
(in the F1 or F1 Modified Corridor)?  When were these surveys completed?  Surely it 
cannot be determined that these two species are not present in the study area based on
the survey of four sites somewhere in Buchanan County. 

 
 
 
 
 
 
 
As described in Section 4.16 of the FEIS, 12 sites along multiple alternatives having potential to 
contain suitable habitat for the Virginia spiraea were surveyed; four of these were in the area 
corresponding to Section IIIB (see Exhibit 4.12 in the FEIS).  Also as described in the FEIS, 
surveys were conducted for small whorled pogonia at 23 sites along Alternative F1 having 
potential to contain suitable habitat, three of which are in Section IIIB (see Exhibit 4.13 in the 
FEIS).  In a letter dated August 30, 2001, the USFWS agreed that the project is not likely to 
affect the small whorled pogonia.  As noted in the Environmental Studies document, an updated 
threatened and endangered review was conducted in 2014 through USFWS’s IPaC system.  
Small whorled pogonia was not included in USFWS’s official list of species that could potentially 
occur in the vicinity of either alternative for Section IIIB.  As indicated in the Environmental 
Studies document:  “In previous coordination, USFWS recommended that, because of the 
possibility that survey protocols may be altered over time, further coordination be undertaken 
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with USFWS in the future closer to construction regarding survey recommendations.”  
Accordingly, additional coordination and surveys will be completed prior to construction of the 
roadway. 

Bier-31 Page 16 A scoping letter was sent to USFWS in September 2008; no reply was received 
to correspondence specifically for Section IIIB. However, correspondence received in 
May 2008 for the adjacent construction project, Section IIIC, identified no federally listed 
threatened or endangered species recorded in Buchanan County that were not 
addressed in the FEIS. 
 
The official species list was updated as part of the environmental studies for Alternative 
F1 Modified by completing the online project review through USFWS’s Information, 
Planning, and Consultation (IPaC) system. 
 
Do the 2008 correspondence related Section IIIC, and the online project review, 
represent the total extent of coordination with USFWS?  If so, I don’t [think] this should 
be considered an adequate level of consultation or coordination. 

 
 
 
 
 
 
 
 
 
 
Currently, federal threatened and endangered species reviews with USFWS for NEPA studies 
on Virginia projects are conducted electronically through USFWS’s IPaC system, as established 
and requested by USFWS.  As noted above, further consultation will be conducted with respect 
to protocols for surveys to be conducted closer to the construction timeframe for the project. 

Bier-32 Page 17 Unavoidable impacts are anticipated; however, minimization measures will be 
developed in consultation with the permitting agencies to offset those impacts.  A 
decision regarding the approach to stream crossings will be made during final design; it is 
anticipated that a variety of methods will be utilized, such as culverts, bridges, and fills in 
combination with french drains. 
 
The “unavoidable impacts” need to be defined.  I assume the coal synergy method of 
road construction will lead to the creation of hollow and valley fills that bury headwaters. 
The indirect impact of hollow and valley fills on downstream waters should also be 
considered.  It is this type of operation that has elevated TDS levels of coalfield streams 
and caused benthic impairments. 
 
The “minimization measures,” typically utilized, may not be applicable for the coal 
synergy method of road construction. 

“Hollow and valley fills” involve the dumping of surface mining overburden into nearby valleys or 
“hollows.” Should any of these hollows involve streams, any such fills would be subject to 
permitting by the US Army Corps of Engineers.  The impacts of the footprint as defined by the 
estimated cuts and fills related to Section IIIB are accounted for in the impacts computations 
and discussions presented in the Environmental Studies document through the use of a 750-
foot-wide study corridor. 
 
The methods for stream crossings will be coordinated with the appropriate permitting agencies 
as part of the Section 404 permitting process.  At this stage of project development, detailed 
hydraulic studies have not been completed to conclusively determine the sizes and types of 
drainage structures that would be needed.  Compensation requirements will be determined as a 
part of the permitting process with the US Army Corps of Engineers and the Department of 
Environmental Quality. Stream mitigation requirements vary by length and level of disturbance, 
and compensation type: restoration, creation, enhancement, and preservation. A detailed 
assessment of each crossing will be made and impairment type and amount will be analyzed to 
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calculate mitigation. 

Bier-33 Page 18 Compensation for unavoidable impacts will follow the US Army Corps of 
Engineer’s Final Compensatory Mitigation Rule that standardizes mitigation nationally. 
This compensation follows a hierarchy of preferred mitigation approaches that include: 1) 
mitigation banks; 2) in-lieu fees; and 3) permitee-responsible mitigation. 
 
The opportunities for mitigation in the impacted watersheds may be limited and such 
limitations should be considered.  Mitigation opportunities were not available through 
mitigation banks or in--‐lieu fees for the 460 Connector Phase II.  Although I live at the 
upper reaches of the Pound River watershed which is two counties away from the 
impacted watershed, I was approached about possible “restoration” projects on my 
property to mitigate impacts from the 460 Connector Phase II.  Even more troubling was 
the fact that it didn’t appear to matter to the contractor that there was nothing to mitigate 
along this stretch of river. 

 
 
 
 
 
Currently there are no mitigation banks in the Big Sandy watershed in Virginia and the Virginia 
Aquatic Resource Trust Fund is closed to in-lieu fee payments in the Big Sandy.  Appropriate 
mitigation will be developed, however, in cooperation with the Corps of Engineers during the 
permitting process. 

Bier-34 Page  18 As indicated in the FEIS, the build alternatives are not expected to substantially 
further impair the area's water quality. 
 
The FEIS did not consider the currently proposed F1 Modified Alternative and the coal 
synergy method of road construction. 
 
What does “substantially further impair” mean? 

 
 
 
Like the alternatives presented in the FEIS, Alternative F1 Modified is not expected to 
substantially further impair the area’s water quality due to the implementation of temporary and 
permanent erosion and sediment controls and stormwater management measures.  
Substantially means large in quantity or extent. 

Bier-35 Page 18 During the design phase, VDOT would consider bridge designs and other 
measures that would limit impacts. 
 
VDOT has failed to provide adequate information on stream impacts.  But I think part of 
the coal synergy approach to road construction eliminates the use of bridges and other 
measures that would limit impacts, relying instead on fills that not only directly impact 
the buried streams, but also have the potential to impact downstream water quality.  
These downstream impacts should be addressed. 

 
 
 
See response to Bier-32.  The coal synergy approach does not necessarily eliminate the use of 
bridges. 
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Bier-36 Page 18  Three of the streams within the study area have impaired water quality due to 
mining activity and untreated sewage discharges and therefore have limited benthic 
communities (see Table 3).  While streambed impacts have increased, significant 
impacts to the limited benthic communities are not anticipated. 
 
The proposed F1 Modified Alternative will utilize techniques typical of the mining activity 
that has caused impaired water quality and limited benthic communities.  Therefore, I 
would anticipate similar adverse impacts to the benthic communities due to the mining 
activities that are associated with coal synergy. 
 
The F1 Modified Alternative is more likely to have adverse impacts on benthic 
communities than the original F1 Alternative. 

 
 
 
 
 
This comment reflects personal opinion. 

Bier-37 Page 19 The general assumptions and conclusions in the FEIS regarding indirect and 
cumulative socioeconomic impacts remain valid. 
 
The FEIS analysis of socioeconomic impacts was based primarily on data from the late 
1980’s and early 1990’s.  Socioeconomic conditions have changed significantly since 
that time.  The assumptions made in regards to socioeconomic impacts were invalid 
and generated predictions that are also obviously invalid.   For example, VDOT 
assumed an additional 10,000 housing units and the creation of 10,000 new jobs would 
result from CFX construction. (2008 Coalfields Expressway Traffic Forecasting 
Memorandum, 1999 Coalfields Expressway Economic Overview) 

 
 
 
The general assumptions from the FEIS include the following: 

 The geographic extent of potential indirect impacts is generally based on the project 
study area. 

 The absence of future land use planning by local governments in the study area 
provides Iittle guidance on where any development potentially resulting indirectly from 
the project might occur.  However, commercial development traditionally has occurred 
within the communities and to a lesser extent along the area's major roadways.  
These trends are expected to continue. 

 Potential locations for industrial sites are constrained by natural features (terrain and 
floodplains), proximity to water and sewer services, and access to population and 
employment bases. 

 Specific locations of residential growth are difficult to predict, but it is generally 
expected that it would occur along state secondary roads, within and near existing 
communities, and near projected industrial development areas. 

 It is expected that the project would generally improve service delivery and access to 
community facilities.  In so doing, it would reduce response times for public safety and 
emergency services. 
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 Improved highway access from the project would improve the study area localities’ 
ability to attract economic development because improved access provides:   reduced 
travel times; lower transportation costs; reduced accident frequency; more reliable 
movement of raw materials and finished goods, and improved access to labor and 
markets. 

All of these assumptions remain valid. 

Bier-38 Page 22 Because no information is available with respect to the natural resources 
conditions existing at the time of mining activities over the last several decades, it is not 
possible to reliably estimate the resulting impacts of those activities. 
 
This information should be available from DMLR. 

 
 
 
 
This information is not available from DMLR. 

Bier-39 Page 22  Under current mine permitting requirements, adverse impacts are offset by 
mitigation measures, which include reclamation of mined lands (restoration to 
approximate original contours and reestablishment of vegetation), sediment controls, 
and stream and wetland mitigation. 
 
These mitigation measures have not proven to be protective of water quality, as 
evidenced by the continued decline of water quality in the mining impacted streams.  
The TMDLs developed for coalfield streams have also failed to reduce adverse impacts 
and improve water quality. 

 
 
 
 
 
This comment reflects personal opinion.  In contrast, reports produced by the US Environmental 
Protection Agency have documented the efficacy of mitigation measures in restoring water 
quality in impaired streams.  See for example: 
 
 Section 319,  NONPOINT SOURCE PROGRAM SUCCESS STORY,  Re-Mining and 
Reclaiming Abandoned Mine Lands Improves Water Quality in Black Creek. EPA 841-F-12-
001G. April 2012. 
“Acidic drainage from disturbed lands and abandoned coal mines led to the impairment of Black 
Creek in southwestern Virginia.  In 1998 the Virginia Department of Environmental Quality 
(DEQ) added Black Creek to the state’s Clean Water Act (CWA) section 303(d) list of impaired 
waters for not supporting aquatic life use.  A total maximum daily load (TMDL) was developed in 
2002, and watershed stakeholders implemented mined-land best management practices to 
address exceedances in total manganese (TMn) and total dissolved solids (TDS).  Monitoring 
results show improvements in the biological health of Black Creek, indicating that restoration 
efforts have made significant progress toward meeting water quality standards.” 
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And: 
 
Section 319,  NONPOINT SOURCE PROGRAM SUCCESS STORY,  Mined-Land Restoration 
Improves Middle Creek’s Benthic Population, EPA 841-F-12-001F . March 2012 
 
“Pollution from decades of coal mining resulted in reduced benthic populations in Virginia’s 
Middle Creek.  As a result, the Virginia Department of Environmental Quality (DEQ) added an 
11-mile segment of Middle Creek to the Clean Water Act (CWA) section 303(d) list of impaired 
waters in 1998 because of violations of the General Standard (benthic).  Between 2000 and 
2005, the Virginia Department of Mines, Minerals and Energy’s Department of Mined Lands and 
Reclamation (DMLR) implemented mined-land best management practices (BMPs).  Post-BMP 
water quality monitoring indicated significant water quality improvements, prompting DEQ to 
remove Middle Creek from the list of impaired waters in 2006.” 

Bier-40 Page 22 Mining activities, especially pre--‐SMCRA activities on now--‐abandoned mine 
lands, are blamed in part for the stream impairments in Levisa Fork (see Table 3) that 
have led to development of total maximum daily load (TMDL) requirements. 
 
The TMDL was developed for Total Suspended Solids (TSS).  Although pre--‐SMCRA 
mining was assumed to be a major contributor of TSS, this assumption was based on 
flawed analyses of contributions from the 9,973 acres classified as AML.  It was 
assumed in TMDL development that these areas were poorly vegetated, when in reality, 
85--‐90% have been naturally reforested.  These areas are not the major contributor of 
TSS as the TMDL report claims.  Permitted surface mines are the primary source of 
TSS and DMLR has failed to properly regulate TSS contributions from this source.  The 
excessive sediment levels generated during storm events is not represented in the 
monitoring required by DMLR.  In addition, mining permits are exempt from TSS limits 
and utilize Alternate Effluent Limits, if TSS monitoring samples are collected after storm 
events with > .2” of precipitation. 

 
 
 
 
Comment noted. 

Bier-41 Page 22--‐23 Moreover, it is not 100% certain that coal would actually be encountered on 
those lands crossed by Alternative F1 Modified. Accordingly, based on currently 
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available information, it is not expected that the project would indirectly cause the 
development of future coal mines in the vicinity of the corridor.  If any mines are 
developed outside the corridor limits in the future, they would be subject to normal 
permitting and environmental review processes of the regulatory agencies.  If coal is 
encountered within the corridor, any recovery of it would be subject to the GFE process 
described earlier in Section 3. 
 
The location of the F1 Modified Alternative was chosen by the coal company partner.  
VDOT has previously indicated that the savings from coal synergy result in part from the
revenue generated by marketable coal reserves.  The choice of location was certainly 
based on maximizing access to coal reserves.  Surely VDOT has some knowledge of 
the coal reserves present in the corridor because cost saving calculations would be 
based on that information. 

 
 
 
 
 
 
 
See response to Bier-1 and Bier-20. 

 
 
 
 
COMMENTS FROM SOUTHERN ENVIRONMENTAL LAW CENTER, SIERRA CLUB, APPALACHIAN VOICES, AND SOUTHERN APPALACHIAN MOUNTAINS 
STEWARDS IN A 19-PAGE LETTER. 
[Note:  Some letter content summarized.  Ten enclosures provided with letter that include September 19, 2014 letter to FHWA regarding the August 21, 2014 Federal 
Register Notice of Intent to prepare an SEIS for US Route 121 Section II, referenced studies, reports, regulations, etc.] 
 

COMMENT RESPONSE 

I. A SINGLE, COMPREHENSIVE SEIS IS NECESSARY TO ANALYZE THE FUNDAMENTAL CHANGES IN THE NATURE OF THE CFX PROJECT TO ALLOW FOR SURFACE COAL 
MINING. 

SELC 
et al -1 

NEPA dictates that VDOT and FHWA prepare an SEIS to fully analyze the impacts from the 
proposed altered route and to examine a full range of alternatives.  In fact, VDOT’s 
proposal to alter Section IIIB, in the face of FHWA’s decision to require an SEIS on Section 

NEPA does not dictate that an SEIS be prepared. The trigger for a supplemental EIS is new 
information that identifies significant new impacts not previously considered (23 CFR 771.130).  
VDOT and FHWA reviewed the modifications for Section IIIB and determined that an 
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II, points to the clear need to re-evaluate both Sections II and IIIB in a single comprehensive 
SEIS, together with all other sections of the CFX that are part of VDOT’s “coal synergy” 
partnership, regardless of whether re-evaluations have been approved for other sections of 
the CFX. 
 
VDOT’s proposal to alter Section IIIB underscores the importance of doing a single 
comprehensive SEIS on all sections of the CFX project where coal mining is contemplated 
as a result of VDOT’s partnership with the coal mining companies.  To do otherwise and 
analyze each section separately, as VDOT proposes here, would result in a piecemeal 
analysis that NEPA prohibits. 

Environmental Studies document would be the appropriate tool to assess the environmental 
consequences resulting from changes to this section of proposed US Route 121, changes in 
the affected environment, and changes in regulatory requirements and guidance since the 
FEIS was issued to help determine if there are any new significant impacts at this point in 
project development.  The impacts of Corridor Q within Alternative F1 modified is less than the 
impacts of the comparable section of original Alternative F1.  The analysis concluded that 
impacts of Alternative F1 Modified would generally be less than the impacts of the original 
Alternative F1 for Section IIIB. 
 
The decision to conduct an SEIS for Section II has no bearing on the level of environmental 
documentation required for Section IIIB.  Corridor Q has logical termini and independent utility.  
Furthermore, Section IIIB including Corridor Q is physically separated from Section II; on the 
western end,  Section IIIB including Corridor Q ties into Section IIIA and Phase II of the Route 
460 Connector.  A design-build contract was executed for Phase II of the Route 460 Connector 
on July 31, 2013 and the project is currently in the right of way phase and undergoing final 
design, with construction anticipated to begin in Summer 2015.  The Section IIIA rough-grade 
roadbed is completed, and funding for paving is included in the FY 2015-2018 Statewide 
Transportation Improvement Program (STIP).  On the eastern end, the Corridor Q overlap 
portion of Section IIIB terminates on existing US Route 460 approximately 1.15 miles north of 
Route 83.  All Corridor Q improvements east of that point already have been constructed.  The 
portion of Section IIIB that does not overlap Corridor Q continues eastward beyond US Route 
460 to a crossroad, Route 643, where it also connects to US 121 Section IIIC, which was the 
subject of an approved NEPA reevaluation in 2008.  
 
The CTB passed a resolution on February 18, 2015 approving the location of Section IIIB of US 
Route 121 limited to the 4.1 mile portion of the proposed alignment that overlaps Corridor Q of 
the Appalachian Highway System.  During the public comment period preceding the decision, 
the SELC stated that it does not oppose the relocation of the Corridor Q overlap portion of 
Section IIIB as described in the resolution that was before the CTB for approval. 

SELC 
et al -2 VDOT asserts, without support, that each CFX section “has independent utility and logical 

termini,” and that “[e]ach section is of sufficient length to address environmental matters on 
a broad scope.”  In fact, Section IIIB is not an appropriate segment for purposes of 
environmental analysis.  VDOT has significantly altered the nature of the CFX project by 

As indicated in the 2001 Record of Decision: “The selected alternative will be designed and 
constructed in numerous phases. Each phase will ultimately contribute to the project's overall 
purpose and need. Sequential design and construction of large projects is consistent with 
FHWA regulations and guidance.”  Corridor Q has logical termini and independent utility. 
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partnering with coal companies to reroute sections of the road for the express purpose of 
allowing surface mining.  To address the environmental impacts from coal mining on a 
broad scope, it is vital that a comprehensive SEIS be prepared to evaluate all sections of 
the entire CFX project that are part of the coal synergy project. 

The alternative was not altered for the express purpose of allowing surface mining as alleged 
by the commenter.  Rather, as explained in the Environmental Studies document, the 
alternative was altered to achieve substantial construction cost savings, which would greatly 
reduce the expenditure of public funds in delivering the project.  Furthermore, there are no 
existing active surface coal mines on the Corridor Q alignment or adjacent to the corridor and 
VDOT is not aware of any plans by private sector partners to initiate permitting for such mines 
in the reasonably foreseeable future. 

SELC 
et al -3 

It is worth noting that, in circumstances similar to those here, the West Virginia Department 
of Transportation decided in 2000 that an SEIS was necessary to evaluate proposed 
changes to the King Coal Highway in West Virginia as a result of the agency’s joint initiative 
with a coal company. 

VDOT cannot speak to WVDOT’s decision to prepare an SEIS or to the circumstances involved 
with the King Coal Highway.  However, it could equally be noted that an Environmental 
Reevaluation, rather than an SEIS, was prepared to evaluate all additional and modified 
environmental impacts for a different section of West Virginia’s King Coal Highway. 

SELC 
et al -4 

The Environmental Study itself completely fails to assess the impacts of surface mining. It 
barely mentions mining, and is devoid of any specific information about the location or extent 
of the mining associated with the project.  VDOT alludes to the possibility of valley fills, 
Environmental Study at 17, Table 1, yet it fails to disclose the number of mines that would 
be involved, the number and extent of valley fills that may be involved, and the streams that 
would be impacted.  Rather, VDOT attempts to gloss over the impacts of coal mining by 
claiming that any mining would be incidental and fall within the exemption from provisions of 
the federal Surface Mining Control and Reclamation Act (“SMCRA”) for construction of a 
“government- financed highway.”  Environmental Study at 8-9.  VDOT further asserts that 
any such exempt mining remains “subject to [government-financed highway exemption] 
requirements,” which VDOT claims “still involve extensive [Division of Mined Land 
Reclamation] review and approval and do not preclude compliance with other environmental 
regulations.”  Coal mining along Section IIIB is not “incidental.”  Rather, it is the cornerstone 
of the coal synergy approach and the reason that the private coal companies partnered with 
VDOT to change the route of the proposed Coalfields Expressway.  The entire justification 
for re-routing the Coalfields Expressway away from the already evaluated and approved 
location is to facilitate coal mining.  Thus, mining associated with the project would not be 
exempt from permitting requirements. 

As stated in the Environmental Studies document:  “At this time, there are no active or 
permitted mines within the Section IIIB Alternative F1 Modified corridor and there are no 
current or pending mining applications.”  Accordingly, based on known information at this time, 
the number of mines along Corridor Q is zero.  The cumulative effects of surface mining within 
the study area beyond the limits of the alternative corridors are addressed in the cumulative 
impacts section of the document. 

SELC 
et al -5 

Regardless, review by the Division of Mining Land and Reclamation cannot absolve 
VDOT and FHWA of their independent NEPA obligation to disclose and properly 

See response to comment above.  The commenter is making argumentative comments that 
have no basis in or relationship to the information provided in the Environmental Studies 



SUMMARY OF SEPTEMBER 23, 2014 LOCATION PUBLIC HEARING 
AND ENVIRONMENTAL STUDIES DOCUMENT COMMENT PERIOD 

US Route 121, Section IIIB 
Buchanan County 

State Project Number: 0121-013-772, P101; 0121-013-902, P101, R201, C501; UPC: 85126; 104094 

7/1/15  Pg. 47 

COMMENT RESPONSE 

analyze the environmental impacts that will occur as a result of the coal mining 
associated with the Alternative F1 Modified, as “[o]ne agency cannot rely on another’s 
examination of environmental effects under NEPA.” Ore. Envtl. Council v. Kunzman, 
714 F.2d 901, 905 (9th Cir. 1983).  VDOT’s suggestion that the mining would not even 
require a permit under SMCRA only underscores the need for a comprehensive SEIS 
that will fully analyze the impacts of coal mining for all sections of the CFX corridor 
associated with the coal synergy approach. 

document.  The document clearly stated that incidental coal recovery from under the roadbed 
of the proposed highway would be exempt from SMCRA’s reclamation requirements,  To do 
otherwise would be illogical – the land to be occupied by the highway right of way cannot be 
reclaimed and also serve as a highway.  §4VAC25-130-700.11(a) (3) of the Virginia Coal 
Surface Mining Reclamation Regulations provides an exemption for, “The extraction of coal as 
an incidental part of Federal, State or local government-financed project or other construction 
in accordance with Part 707.”  Accordingly, a government-financed project would qualify for a 
Government Financed Exemption (GFE). Under these guidelines, the project construction area 
is considered to be the area inside the right of way or the project’s boundaries, including 
service roads, equipment staging areas, access and exit ramps, intersections with other 
projects, as well as any waste and borrow areas needed for construction. The area in which 
coal is excavated under an exemption to the permitting requirements shall not be a mine. Any 
areas where coal removal is proposed that are beyond the project construction area will not be 
eligible for the GFE and will be subject to the normal permitting requirements of the 
Department of Mined Land Reclamation (DMLR) and licensing requirements of the Division of 
Mines (DM), as stated in the Environmental Studies document.  In addition, the project would 
be subject to a NEPA reevaluation prior to construction. 

II. THE SEIS MUST ANALYZE A FULL RANGE OF ALTERNATIVES, INCLUDING ALTERNATIVES THAT DO NOT INVOLVE COAL MINING. 

SELC 
et al -6 

Because VDOT’s coal synergy approach fundamentally alters the nature of the CFX project, it 
is essential that the SEIS for the corridor evaluate alternatives that do not rely on or involve 
surface mining.  In addition, the “no build” alternative should include upgrading existing roads 
in Buchanan County, rather than building a new road. 

The coal synergy approach does not fundamentally alter the nature of the project, only the 
method of its construction, which would result in substantial cost savings.  As stated in the 
Environmental Studies document:  “At this time, there are no active or permitted mines within 
the Section IIIB Alternative F1 Modified corridor and there are no current or pending mining 
applications.”  The Draft and Final EIS examined multiple alternatives without reference to the 
coal synergy construction approach,  including the no-build alternative and upgrading existing 
roads.  Exhibit S-1 in the FEIS illustrates the study area, and it is shown in relation to the 
Section IIIB study area in Figure 1 of the Environmental Studies document.  Alternative F1 
Modified remains within the overall study area and within the range of alternatives considered 
in the original Draft and Final EIS.  It crosses similar terrain and involves substantially similar 
environmental and social conditions as Alternative F1.  In addition, approximately 30% of the 
total overlaps, with the remainder generally parallel to and offset by up to 1.5 miles at the 
farthest point.  A new roadway alternatives analysis is not required for the purposes of the 
Environmental Studies document and the decision regarding whether the approve 
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modifications to the previously selected alternative. 

SELC 
et al -7 The alternatives analysis must also assess whether and the extent to which the alternatives 

would satisfy the purpose and need to which the agency is responding.  40 C.F.R. §1502.13.  
An agency may not “slip past the strictures of NEPA” by “contriv[ing] a purpose so slender as 
to define competing ‘reasonable alternatives’ out of consideration….”  If “the agency 
constricts the definition of the project’s purpose and need and thereby excludes what truly are 
reasonable alternatives, the EIS cannot fulfill its role” of rigorously and objectively analyzing a 
full range of alternatives. Simmons v. US Army Corps of Engineers, 120 F.3d 664, 666 (7th 
Cir. 1997). 
 
Here, the coal synergy approach that VDOT has proposed for Sections II and IIIB and other 
parts of the CFX corridor is contrary to the express purpose and need for the project set forth 
in the 2001 EIS.  Among the project purposes identified in the 2001 EIS is the need to attract 
new economic development and tourism to the area and to diversify the local economy away 
from a dependence on coal mining.  The 2001 EIS specifically noted that “[t]his issue has 
tremendous importance due to an ongoing economic decline in the area, caused mainly by 
employment reductions in the coal mining industry.” See 2001 Final EIS at S-2. The EIS 
indicated that “[d]ue to its reliance on the coal mining industry, the local economy has 
remained extremely vulnerable to economic downturns in that industry,” and “[l]ocal economic 
development officials have therefore sought to diversify the local economic base,” particularly 
through tourism.  Id. at 1-11.  As stated in the EIS, tourism is widely seen as a way to improve 
and diversify the economy.  Id. at 1-11 through 1-13. 

 
Like VDOT’s coal synergy proposal for Section II, Alternative F1 Modified for Section IIIB, by 
expressly contemplating surface mining, is contrary to the EIS purpose and need. Rather than 
reducing the area’s reliance on the coal mining industry, the modified Section IIIB proposal 
actively promotes and encourages such continued reliance, and thus likewise fails the 
purpose of encouraging diversification of the local economy.  Moreover encouraging 
additional surface mining is contrary to the recognized aim of promoting tourism in the area, 
given the devastating impacts, including visual impacts, from coal mining.  VDOT asserts in 
the Environmental Study that “use of the coal synergy approach does not change the purpose 
and need for the project,” and that “the highway facility is not aimed at facilitating the transport 
of coal.”  Environmental Study at 6-7.  Because surface mining is inherent to the coal 

In assessing the comparative environmental consequences of Alternative F1 Modified, its 
ability to meet the identified purpose and need also was reviewed.  Neither the modified 
alternative nor the coal synergy approach to constructing it alters the underlying elements of 
need presented in the FEIS and summarized in the Environmental Studies document.  As 
stated previously, there are no active or permitted mines within the Section IIIB Alternative F1 
Modified corridor and there are no current or pending mining applications.  Notwithstanding, the 
coal industry has been the mainstay of the regional economy for decades.  Any benefits that 
industry may derive from the transportation improvements provided by the project would not be 
contrary to the stated need to support economic activities in the region. 
 
It should be recognized that active surface mining is ongoing throughout the region in the 
absence of the US 121 roadway projects.  Likewise, future mining can occur throughout the 
region in the absence of US 121.  Notwithstanding the coal synergy approach to constructing 
the roadbed for Section IIIB including Corridor Q in concert with mining activities, the proposed 
road would not cause such mining, nor would it increase the incidence of mining in the area.  
Coal removed from the right of way as part of the roadway construction project would constitute 
incidental coal removal, which occurs as a matter of course on most road projects within the 
coal-producing counties in southwest Virginia (Wise, Dickenson, and Buchanan Counties, as 
well as parts of Russell and Tazewell) and would therefore not be unique or unusual. 
Excavation for the project would occur only to the extent needed to reach the design elevation 
and profile of the road and to accommodate cut slopes to either side of the roadbed. 
Furthermore, there are no existing active surface coal mines on Section IIIB including Corridor 
Q or adjacent to the 750-foot-wide corridor and VDOT is not aware of any plans by private 
sector partners to initiate permitting for such mines in the reasonably foreseeable future. 
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synergy approach, however, VDOT’s claim is unpersuasive. 

SELC 
et al -8 

In preparing an SEIS, it is also important that the traffic studies be updated.  The 2001 EIS 
relied on traffic studies that date from the 1990s.  These studies must be updated to reflect 
existing traffic patterns and the actual needs of the impacted communities.  The scope of 
alternatives analyzed in the SEIS must be based on these updated studies, and not on 
studies that are now more than 20 years old. 

As noted in the Environmental Studies document, a traffic update was conducted based on a 
reasonable extrapolation of previous traffic forecasting efforts for the EIS. 

SELC 
et al -9 

In analyzing and comparing alternatives, it is also critical that the SEIS provide a clear and 
objective analysis of the costs of constructing the proposed Alternative F1 Modified in 
comparison with other alternatives, including the Alternative F1 and others that do not 
involve surface coal mining operations.  The Environmental Study states that “the cost of 
the entire US Route 121 is estimated at $5.1 billion using traditional construction methods 
and $2.8 billion using coal synergy.”  Environmental Study at 6 n.3.  This, however, is not 
an “apples-to-apples” comparison. 

The preferred alternative from the 2001 EIS for the entire corridor — which extended 
59.3 miles — had an estimated capital cost of $1.384 billion.  See 2001 Final EIS at S-7.  
The figures cited in the Environmental Study appear to reflect simply a comparison of the 
coal synergy alternative with and without the coal companies’ contributions.  Thus, the 
supposed “savings” of $2.8 billion does not reflect the cost of a road that does not depend 
on coal mining. An objective analysis of the costs would show that in fact the original 
preferred alternative in the EIS is more cost-effective than the coal synergy approach.  
Additionally, the estimated cost of the coal synergy alternative failed to account for 
additional costs to the state related to oversight and regulation of the coal mining, or 
externalized costs from the coal mining.  These foreseeable additional costs include the 
costs of inspecting the mining operations, the added wear to existing roads caused by the 
movement of heavy coal mining equipment and coal haul trucks, as well as costs the state 
would be forced to bear in the event that a mining company failed to adequately reclaim a 
mine site.  An SEIS is necessary to provide accurate data to allow a true comparison of the 
costs of VDOT’s coal synergy alternative with the original alignment as well as with other 
alternatives. 

The cost to construct the Section IIIB under Alternative F1 is estimated to be approximately 
$1.534 billion, whereas Alternative F1 Modified is estimated to cost approximately $1.058 
billion.  In total, Alternative F1 Modified (with the Grundy tie-in) would provide a 31% cost 
savings over Alternative F1.  Corridor Q  is estimated to cost approximately $374 million:  the 
mainline would cost approximately $324 million and the tie-in at Grundy to US Route 460 would 
cost approximately $50 million.  Also see Bier-12. 
 
State-related oversight and regulation of coal mining is conducted by DMME.  Staffing and 
funding levels for this state agency are independent of the cost of the roadway project and are 
adequate to cover their responsibilities, which include the thorough review of GFE permit 
applications and an inspection process once work is underway that employs numerous 
inspectors.  Some of their responsibilities include the following: 

 In the application, the applicant must show the project footprint and describe the 
proposed work effort.  DMME then reviews engineering necessity of the project and 
verifies that the claims for removal of coal are valid and incidental to construction.  
The federal Office of Surface Mining (OSM) reviews some applications, but more 
often they review permits out in the field during their inspections. All permits and 
GFE’s are subject to random oversight inspections and/or audits by OSM. 

 DMME inspectors keep a close eye to make sure coal extraction is within the 
confines of the project right of way (as identified by the GFE determination) and that 
it is incidental.  They verify that the contractors are doing what they said they would 
be doing in their GFE Project. 

 There is no standard protocol or checklist, but over a 3-month period, there may be 2 
partial inspections and 1 complete inspection where everything in the permit is 
checked.  If there are any violations, DMME follows up with the contractor and 
government agency involved in the project, in this case, VDOT.  DMME’s findings 
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from an inspection can result in the shutdown of an operation or a requirement to 
obtain a permit through DMLR.   

 An inspection can be initiated if there is a complaint as well.  The inspectors are out 
in the field regularly so can stop in any time, so even regular inspections may not be 
limited to once a month. 

III. THE IMPACTS OF SURFACE COAL MINING FOR ALL SECTIONS OF THE CFX CORRIDOR THAT ARE PART OF VDOT’S COAL SYNERGY PARTNERSHIP MUST BE EVALUATED IN 
A SINGLE, COMPREHENSIVE SEIS. 

SELC 
et al -
10 

In the Environmental Study, VDOT states that there are currently no active, permitted, or 
proposed mines within the Section IIIB corridor, and it represents that “[a]t this point in 
project development, it is unknown if or where coal seams would be encountered by the 
proposed construction.”  Environmental Study at 8.  The location and extent of all coal 
seams in this region, however, are well documented.  Furthermore, VDOT acknowledges 
that “the proposed Alternative F1 Modified corridor would cross lands on which mineral 
rights are controlled by coal companies,” id. at 22, and that VDOT tasked its contractors 
“to develop modifications to the selected Alternative F1 that would best take advantage of 
the value of the contractors’ ownership of mineral rights” and their expertise in earth-
moving operations, id. at 1.  Thus, while VDOT is attempting to downplay the coal mining 
associated with its proposed modified alternative, it is clear that coal mining is 
contemplated along Section IIIB as a part of VDOT’s partnership with the coal mining 
companies.  An analysis of the adverse impacts of surface mining that can reasonably be 
anticipated under VDOT’s proposed modification to Section IIIB should be included in the 
SEIS for Section II that would also address the impacts from mining associated with other 
parts of the CFX corridor. 

See response to SELC et al-4 & 5. 
 
 
 
 
 
 
 
 
 
There are no existing active surface coal mines on the Corridor Q alignment or adjacent to the 
750-foot corridor and VDOT is not aware of any plans by private sector partners to initiate 
permitting for such mines in the reasonably foreseeable future. 

SELC 
et al -
11 

A. The Comprehensive SEIS Must Fully Assess the Impacts from Mountaintop Mining 
and Valley Fills.  The SEIS must analyze the direct and indirect effects of surface mining, 
40 C.F.R. §1508.8, as well as the cumulative impacts from past, present, and reasonably 
foreseeable mining in the relevant watersheds.  The SEIS should thoroughly analyze 
such impacts across the entire CFX project.  In considering cumulative impacts, the 
SEIS should also assess the full extent of coal mining associated with VDOT’s coal 
synergy approach together with the impacts from other nearby coal mines, including 
those authorized by federal permits, and other mining reasonably anticipated near the 

See response to SELC et al-4 & 5. 
 
Also, construction of the road and the incidental recovery of coal would not constitute 
mountaintop removal mining. According to Virginia Code (4VAC25-130-785.14(b)), 
“Mountaintop removal mining means surface mining activities, where the mining operation 
removes an entire coal seam or seams running throughout the upper fraction of a mountain, 
ridge, or hill, except as provided for in 4VAC25-130-824.11(a)(6), by removing substantially all 
of the overburden off the bench and creating a level plateau or a gently rolling contour, with no 
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corridor. highwalls remaining, and capable of supporting post mining land use in accordance with the 
requirements of this section.” Excavation for the project would occur only to the extent needed 
to reach the design elevation and profile of the road and to accommodate cut slopes to either 
side of the roadbed. 
 
“Valley fills” involve the dumping of surface mining overburden into nearby valleys or “hollows.”  
Should any of these valleys or hollows involve streams, any such fills would be subject to 
permitting by the US Army Corps of Engineers.  The impacts of the potential footprint of the 
project using Alternative F1 Modified have been estimated using a 750-foot-wide corridor to 
represent the proposed roadway and associated cut and fill slopes.  Impacts for Alternative F1 
were similarly calculated and compared to impact numbers reported in the FEIS for Alternative 
F1. 
 
The methods for stream crossings will be coordinated with the appropriate permitting agencies 
as part of the Section 404 permitting process.  At this stage of project development, detailed 
hydraulic studies have not been completed to conclusively determine the sizes and types of 
drainage structures that would be needed.  Compensation requirements will be determined as 
a part of the permitting process with the US Army Corps of Engineers and the Department of 
Environmental Quality.  Stream mitigation requirements vary by length and level of disturbance, 
and compensation type: restoration, creation, enhancement, and preservation. A detailed 
assessment of each crossing will be made and impairment type and amount will be analyzed to 
calculate mitigation.  The FEIS did not commit to bridging all streams. 
 
The cumulative impacts discussion in the Environmental Studies document encompasses the 
impacts of mining. 

SELC 
et al -
12 

VDOT’s assertion in the Environmental Study that any coal mining along Section IIIB would 
not fit within the statutory definition of mountaintop removal, Environmental Study at 9, is 
another attempt to avoid evaluating the full impacts associated with VDOT’s coal synergy 
project.  Regardless of whether the partner coal company removes the entire coal seam 
running through the upper fraction of the mountain or only a portion, the proposed coal 
surface mining and associated valley fills will cause severe environmental damage and 
public health impacts for the communities of southwest Virginia.   Numerous peer-reviewed 
scientific studies have documented the devastating impacts of mountaintop mining and 

See response to comment above and below. The project would include all practicable 
measures to minimize environmental harm and offset adverse impacts, and it would comply 
with all federal and state laws and regulations, which require that various environmental 
permits or approvals be acquired prior to the start of project-related construction activities, 
including Compliance with Executive Order 11990 and Section 404 permit (Clean Water Act) 
from the US Army Corps of Engineers; Section 401 permit (Clean Water Act) from the Virginia 
Department of Environmental Quality; and Section 402 permit (Clean Water Act) from the 
Virginia Department of Environmental Quality. 
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valley fills in Central Appalachia, including the destruction of streams that can never be 
adequately reclaimed or mitigated, and all biota within these streams, and the permanent 
destruction of important ecosystems, loss of biodiversity, and severe degradation of 
downstream water quality.  [Examples are provided in the letter.] 

SELC 
et al -
13 

B.  The Environmental Study Fails to Assess the Impacts on Impaired Waters.  The 
Environmental Study does not adequately assess the impact of Alternative F1 Modified on 
the multiple impaired streams it will cross. The Environmental Study acknowledges that 
Modified Alternative F1 will cross the main stem of, or tributaries to, five impaired streams: 
Bull Creek, Slate Creek, Poplar Creek, Levisa Fork, and Knox Creek. Environmental Study 
at 27, Table 3. The Environmental Study also acknowledges that coal mining activities are 
the source of benthic macroinvertebrate impairment for at least two of these streams, Levisa 
Fork and Bull Creek.  The Environmental Study fails, however, to assess the impacts that 
the proposed coal mining will have on these already impaired streams. 

VDOT fails in the Environmental Study to identify and describe key elements of the project 
that would permit it to assess the environmental impact on impaired waters.  For example, 
VDOT does not identify what type of stream crossings will be used to cross streams 
impaired for mining pollution.  Rather, VDOT simply states that a decision regarding 
stream crossings will be made “during final design” but that it may use any variety of 
methods, including “culverts, bridges, and fills in combination with French drains.”  
Environmental Study at 19-20, 27-28. The contemplation of the use of fills without any 
evaluation of the potential for these fills to further degrade water quality in the impacted 
streams is a particularly egregious flaw. As discussed above in section III.A, abundant 
scientific literature establishes that fills associated with coal mining in Appalachia generate 
high levels of harmful pollutants that can have devastating effects on downstream aquatic 
communities. 

It is not clear what the commenter means by “the proposed coal mining.”  As noted previously, 
there are currently no permitted mines or pending mining applications along Section IIIB 
including Corridor Q.  The potential incidental recovery of coal during the construction of the 
roadway would not constitute mining per se.  Such coal recovery occurs as a routine matter on 
many projects in southwest Virginia.  Any mining undertaken in the future by private 
landowners outside the limits of the project will, as stated in the Environmental Studies, be 
subject to normal permitting and environmental control requirements by multiple state and 
federal agencies.  The Environmental Studies document also states that VDOT’s road 
construction also will be subject to permitting and environmental control requirements by 
multiple state and federal agencies and that mitigation associated with these requirements 
would offset the adverse impacts associated with the construction activities. 
 
With respect to the roadway, detailed hydraulic studies will be completed during final design to 
determine specific methods and locations, size, and types of stormwater management facilities.  
All stormwater management provisions will be designed in accordance with the stormwater 
management chapter of VDOT’s Drainage Manual and applicable state and federal 
requirements. 
 
VDOT projects that undertake land-disturbing activities of 10,000 square feet or greater must 
comply with the most current version of the VDOT erosion and sediment control (ESC) annual 
specifications approved by the Department of Conservation and Recreation (DCR).  All 
regulated land-disturbing activities must have a project-specific ESC plan developed in 
accordance with the DCR-approved VDOT ESC annual specifications. However, the project-
specific ESC plan need not be submitted to DCR for approval since VDOT has the DCR-
approved annual specifications.  All regulated land-disturbing activities associated with the 
roadway, including on and off site access roads, staging areas, borrow areas, stockpiles, and 
soil intentionally transported from the roadway must be covered by the project-specific ESC 
plan.  Annual specifications must be prepared in accordance with the Virginia Erosion & 
Sediment Control Law (VESCL) and Regulations (VESCR) and the most current version of the 
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Virginia Erosion & Sediment Control Handbook. 
 
VDOT projects that undertake land-disturbing activities equal to or greater than one acre must 
also comply with the most current version of the VDOT stormwater management (SWM) 
annual specifications approved by DCR.  All regulated land-disturbing activities must have a 
project-specific SWM plan developed in accordance with the DCR-approved VDOT SWM 
annual specifications. However, the project-specific SWM plan need not be submitted to DCR 
for approval since VDOT has DCR approved annual specifications. Annual specifications must 
be prepared in accordance with the Virginia Stormwater Management Act (VSMA) and the 
Virginia Stormwater Management Program (VSMP) Permit Regulations. 
 
The operator or owner of construction activities involving land disturbing activities equal to or 
greater than one acre are required to register for coverage under the General Permit for 
Discharges of Stormwater from Construction Activities and develop a project-specific 
stormwater pollution prevention plan (SWPPP).  Construction activities requiring registration 
also includes the land-disturbance of less than one acre of total land area that is part of a larger 
common plan of development or sale if the larger common plan of development will ultimately 
disturb equal to or greater than one acre. The SWPPP must be prepared prior to submission of 
the registration statement for coverage under the general permit and the SWPPP must address 
water quality and quantity in accordance with the Virginia Stormwater Management Program 
(VSMP) Permit Regulations. 
 
The project would be the subject of a NEPA reevaluation prior to construction when design 
details have been finalized. 

SELC 
et al -
14 

VDOT’s cursory effort to downplay the significance of mining-related stream impairment also 
fails. VDOT suggests that existing TMDL requirements will be sufficient to address any 
additional pollutant loading from Alternative F1 Modified. Environmental Study at 22, Table 
1. This assertion is entirely undermined by the documented failure of TMDLs to prevent 
further impairment in multiple southwest Virginia watersheds impacted by coal mining 
pollution.  [Additional details regarding failure of TMDLs follow in the letter.] 

Nowhere in the passage referenced by the commenter is there any suggestion “that existing 
TMDL requirements will be sufficient to address any additional pollutant loading from 
Alternative F1 Modified.”  It is not clear how the commenter arrived at such an inference.  As 
described in the response to the preceding comment, VDOT is subject to multiple requirements 
for managing stormwater runoff both during construction and for the completed facility.  
Moreover, VDOT’s SWPPP  would need to provide for minimizing the pollutants of concern 
(i.e., sediment or a sediment-related parameter or nutrients) when discharging to surface 
waters identified as impaired on the 305(b)/303(d) Water Quality Assessment Integrated 
Report or for which a TMDL has been approved prior to the term of the General Permit. 
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Implementation and maintenance of erosion and sediment controls in accordance with an 
approved Erosion and Sediment Control Plan or an “agreement in lieu of a plan” will minimize 
(i.e., reduce or eliminate) the discharge of (i) sediment or a sediment-related parameter or (ii) 
nutrients from construction activities. Upon obtaining coverage under the 2014 Construction 
General Permit, DEQ will determine if the land disturbing activity will discharge to a TMDL 
water body and identify any additional measures needed to address the TMDL. In addition, 
operators must also (i) apply permanent or temporary soil stabilization to denuded areas within 
7 days after final grade is reached on any portion of the site, (ii) apply nutrients in accordance 
with manufacturer’s recommendations or an approved nutrient management plan and not 
during rainfall events, and (iii) perform site inspections at a frequency of at least once every 4 
business days or, at least once every 5 business days and no later than 48 hours following a 
measurable storm event. 

SELC 
et al -
15 

C.  The Environmental Study Fails to Assess the Impacts on Drinking Water.  The Section 
IIIB corridor is upstream from drinking water supplies in Wise, Buchanan and Dickenson 
Counties.  But the Environmental Study fails to disclose and assess the impacts of the 
proposed Alternative F1 Modified plan on water quality and drinking water supplies in those 
areas. An SEIS is necessary to comprehensively assess and disclose the impacts to 
drinking water and water quality caused not only by acid drainage, but also by the 
introduction of sediment from construction activities and heavy metals and other pollutants 
from traffic along the completed highway.  [Letter includes example of documentation 
regarding water quality problems resulting from mining activities.] 

Section IIIB including Corridor Q is entirely within Buchanan County and none of the drainage 
from the project would flow into Wise or Dickenson Counties, so it is unclear to what drinking 
water supplies the commenter is referring.  Water quality was examined in the EIS and 
discussed in the Environmental Studies document.  See also response to SELC et al-13. 

SELC 
et al -
16 

D.  The Environmental Study Fails to Assess Socioeconomic and Public Health Impacts.   
The Environmental Study fails to address the socioeconomic and public health impacts of 
the proposed Alternative F1 Modified.  Instead, an SEIS is necessary to carefully consider 
these impacts in comparison to other alternatives that would not involve surface coal 
mining operations associated with the project.  Citizens in southwest Virginia have already 
suffered surface coal mining’s adverse effects, including noise, blasting, and community 
disruption.  In addition, numerous studies have shown that surface coal mining has 
significant, negative impacts on the health of those living in the coalfields, including higher 
rates of cancer, heart, lung, and kidney disease, and birth defects.  [Examples of studies 
included in the letter.] 

As stated before, at this time there are no active or permitted mines within Section IIIB 
including Corridor Q and there are no current or pending mining applications.  The project 
would be the subject of a NEPA reevaluation prior to construction when design details have 
been finalized. 
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SELC 
et al -
17 

E.  The Environmental Study Fails to Assess the Impacts on Wildlife.  The Environmental 
Study falls short of this standard by failing to adequately disclose and analyze the impacts of 
Alternative F1 Modified on threatened and endangered species potentially located in the 
project area, including the Indiana bat (Myotis sodalis) and Virginia big-eared bat 
(Corynorhinus (plecotus) townsendii virginiana), as well as the northern long-eared bat 
(Myotis septentrionalis), which is currently proposed for listing as an endangered species.  
[Details on each of these species provided in the letter.] 

Federally listed threatened and endangered species, including the three bat species mentioned 
by the commenter, are addressed in the Environmental Studies document.  As noted, the 
official species list was updated as part of the environmental studies by completing the online 
project review through USFWS’s Information, Planning, and Consultation (IPaC) system. This 
recent consultation was conducted for both Alternative F1 Modified and Alternative F1 within 
Section IIIB.  It was concluded that the project may affect all three bat species.  The northern 
long-eared bat (Myotis septentrionalis) was officially listed by USFWS as threatened on April 2, 
2015 (effective on May 4, 2015, 80 FR 17974).  It is noted in the Environmental Studies 
document that in previous coordination, USFWS recommended that, because of the possibility 
that survey protocols may be altered over time, further coordination be undertaken with 
USFWS in the future closer to construction regarding survey recommendations.  Accordingly, 
additional coordination and surveys will be completed prior to construction of the roadway. 

SELC 
et al -
18 

Finally, by confining its analysis to a small subset of threatened and endangered species 
known to be located within the project area, the Environmental Study fails to properly assess 
potential impacts on other non-threatened and non-endangered species that rely on the 
forests and streams that will be impacted by the proposed Alternative F1 Modified. 

The FEIS documented habitat loss as minor primarily because any of the build alternatives 
would impact less than one half of one percent of the total forested land in Buchanan and 
Dickenson Counties. A similar amount of habitat would be lost for Alternative F1 Modified as a 
result of the change in the corridor along Section IIIB; therefore, habitat loss with Alternative F1 
Modified is also considered minor given the existing conditions within the study area and the 
context of the project. 
 
The analysis of threatened and endangered species is properly confined to those that may 
potentially occur in the project area.  Coordination with state and federal agencies, including 
USFWS, was conducted during the preparation of the Environmental Studies document, and 
additional consultation with the USFWS will occur closer to construction regarding threatened 
or endangered species survey requirements. 
 
As a federal NEPA document, the Environmental Studies document focused on federally listed 
threatened and endangered species.  Coordination with state and federal agencies has been 
conducted as required and will also play a role in the Section 404 permitting process. 

SELC 
et al -
19 

F.  The Environmental Study Fails to Assess the Impacts on Floodplains Along the 
Coalfields Expressway. In this case, the Environmental Study fails to adequately examine 
the impact of the Alternative F1 Modified upon floodplains and fails to satisfy the legal 
requirements set forth above. The Environmental Study states that zero floodplain acres will 

A supplemental EIS is not required just because there is new information or because the 
impacts are different.  Rather, the trigger for a supplemental EIS is new information that 
identifies significant new impacts not previously considered.  The Environmental Studies 
document is the tool that was used to reexamine the information in the Final EIS and to 
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be filled, Environmental Study at 24, Table 2, but it acknowledges that the proposed 
alternative would encroach upon floodplains. Specifically, Alternative F1 Modified would 
involve bridges that span floodplains on the Levisa Fork at two locations, and Looney Creek 
at one location, id. at 18-19, 23, and would also encroach on the Levisa Fork floodplain at 
US Route 460 where the new connector ties in with the existing road. An SEIS must 
examine alternatives that would not encroach upon floodplains. 

consider the new information.  The commenter’s assertion that the Environmental Studies 
inadequately examine the impacts upon floodplains and does not satisfy legal requirements is 
incorrect.  The Environmental Studies document clearly spells out the floodplain impacts of 
both alternatives and goes on to explain why those impacts would not be considered  
“significant encroachments” (as defined in 23 CFR 650.105(q)).  Further, the comment does 
not recognize the distinction between an encroachment, as represented by a bridge structure, 
within the limits of the floodplain and a fill within the floodplain, which would reduce the flood 
storage capacity of the floodplain.   The document goes on to explain how the project is 
consistent with Executive Order 11988 and all applicable regulations pertaining to floodplains. 

SELC 
et al -
20 

G.  VDOT’s Discussion of Mitigation Measures in the Environmental Study is Wholly 
Inadequate.  In addition to giving extremely short shrift to the discussion of the 
environmental impacts that the Alternative F1 Modified will involve, the Environmental Study 
attempts to minimize the significance of some of the impacts by relying on mitigation. The 
Environmental Study does not make specific commitments as to the particular types of 
mitigation steps that will be employed, or as to whether mitigation will actually be utilized at 
all. 

Applicable mitigation has been identified to a level of detail appropriate for purposes of the 
Environmental Studies document and this stage of project development.  For federal-aid 
highway projects in Virginia, it is standard practice that specific details of water quality and 
wetlands mitigation are determined during the Section 404 permitting process.  At the time of 
the Section 404 permitting process, additional roadway design has been conducted and a more 
precise quantification of impacts and mitigation is possible.  The Record of Decision (ROD) for 
US Route 121 similarly indicated that avoidance and minimization will occur subsequent to the 
ROD and in consultation with the US Army Corps of Engineers.  Proposed mitigation measures 
were identified in a general sense within the ROD for those environmental resources that would 
be adversely affected by the project, including relocations, threatened and endangered 
species, wetlands, water quality, hazardous materials, visual impacts, and construction 
impacts.  As described within the Environmental Studies document, while some resources 
have changed within the project area, such as quantities and locations of homes and 
businesses, and some regulations have undergone revisions, such as the EPA/ Corps 2008 
Final Compensatory Mitigation Rule for wetlands and other aquatic resources, the mitigation 
measures identified in the ROD are still applicable. 
 
All mitigation measures will be fully developed prior to construction of Section IIIB and will be 
described in subsequent NEPA documentation. 

SELC 
et al -
21 

As set forth above, the FHWA has already determined that VDOT could not simply issue an 
Environmental Assessment for VDOT’s proposed modification of Section II of the CFX 
project to incorporate surface coal mining as an integral part of the project, and that an SEIS 
instead is required.  The same legal requirements and reasoning apply here to VDOT’s 

Throughout their comments, SELC et al have mischaracterized the project as an unrestricted  
surface coal mining project, despite the lengthy description of the coal synergy concept in the 
Environmental Studies document and the stated facts that, at this time, there are no active or 
permitted mines within the Section IIIB Alternative F1 Modified corridor and there are no 
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proposal to reroute Section IIIB to allow surface mining by its coal mining partners.  More 
important, VDOT’s proposed modification of Section IIIB underscores the necessity of a 
single, comprehensive SEIS on all sections of the CFX project where coal mining is 
contemplated as a result of VDOT’s coal synergy partnership, to examine a full range of 
alternatives and the environmental impacts of the Coalfields Expressway. 

current or pending mining applications in the corridor; despite the discussion of potential 
incidental coal recovery within the proposed right of way, which is a common practice on 
highway projects in southwest Virginia; and despite the recitation of extensive regulatory 
requirements that would pertain to the mining of areas outside of the proposed highway right of 
way.  Further SELC et al have asserted repeatedly and incorrectly that an SEIS is required to 
address all impacts associated with the proposed Alternative F1 Modified within Section IIIB, 
notwithstanding that, as documented in the Environmental Studies document, the 
environmental consequences of  that alternative would be less than or comparable to the 
impacts of Alternative F1.  Additionally, impact calculations show that the 4.1 mile-long Section 
IIIB  / Corridor Q overlap, which would follow the Alternative F1 Modified corridor as approved 
by the CTB, would have equal or less impact than the corresponding section of Alternative F1 
in all categories measured (see table in VDOT’s transmittal letter to FHWA).  Finally, the 
approach being taken to address changes in impacts on Section II is not applicable to Section 
IIIB as the circumstances of the two sections are different. 
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US Route 121, Section IIIB 
Buchanan County 

State Project Number: 0121-013-772, P101; 0121-013-902, P101, R201, C501  
UPC: 85126; 104094 

 
 

Comment Record 
 
 

This document contains the following: 

− Comment sheets submitted at the September 23, 2014 Public Hearing (43) 

− Transcript of verbal comments from the September 23, 2014 Public Hearing (6) 

− Comments submitted via mail or email during the comment period  (29) 

− Interest Group comments (1) 

• Southern Environmental Law Center, Sierra Club, Appalachian Voices, and 
Southern Appalachian Mountain Stewards   

− Survey Monkey results (online comment sheet) (10) 
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eScribeSolutions, Inc. 1 

VDOT  

Proposed Route 121 Location Public Hearing 

Verbatim Transcript of Recorded Comments 
 

DATE:  September 23, 2014 

TIME:  5:00 PM to 7:00 PM 

LOCATION: Riverview Elementary/Middle School 

  27832 Riverside Drive 

  Grundy, VA 24614 

 

 

Event Notes: 

 5 display signs explaining project 

 2 aerial photos showing proposed Route 121 Coalfield Expressway 

 Environmental Charts 

 Right of Way Charts 

 

 

Comment By:  William David Ratlilff 

   Phone: 276-596-4067 

    1535 Stable Drive 

   Grundy, VA 21614 

 

5:18 PM “My Name is William David Ratliff.  I live at 1535 Stable Drive, and my 

comment is that, uh, the last four or five years, we’ve heard a lot about the road.  I would 

like to build a new home or buy a new double-wide or something to put on my property, 

but they can’t tell me a definitive if they are going to buy me out or not.  Another 

comment was that I bought in his hollow for the peace and the quiet because it’s a dead-

end hollow.  Anybody that’s in there comes up and down the road either lives there or 

visiting someone who does.  It’s a nice peaceful neighborhood, and I don’t want to own a 

piece of property with the interstate running down my front door, and I want to find out if 

they’re going to buy us out so I can make plans to either relocate and buy or what’s going 

to go on within the next year or so.  That’s about it.” 
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eScribeSolutions, Inc. 2 

 

Comment By:  Eugene Stacey 

   Phone: 276-566-7071 

    2095 Hiram Fork Road 

   Grundy, VA 21614 

 

5:31 PM “Yes, my name is Eugene Stacy.  I live at 2095 Lime Fork Road.  When 

this fourth section of the Coalfields Expressway comes in, it will affect my home because 

they’ve already done a survey up there on it.  I’ve lived there all my life.  My granddaddy 

bought it in 1926.  But, we need the road because their county is dying.  If we don’t get a 

road, we won’t have any industry of any type to keep people here.  It’s good for the 

community; it’s good for the nation to get this area back into the work force.  Now, I’ve 

worked in the coalmines all my life, but coalmines are going out.  They are phasing them 

out.  So we have to have some type of industry for the people to rely on.  This is a project 

that’s been needed and wanted for quite some time.  Only thing I’m saying to you is, 

what the heck’s taking you so long?  Let’s get this done.  Thank you very much.” 

 

Comment By:  Jimmy Ratlilff 

   Phone: NA 

    192 Little Church Road 

   Grundy, VA 21614 

 

5:41 PM “This is Jamie Ratliff, about the road, I was wanting to know if it went 65 

mph, and I was wanting to know if it’s going to cross grandpa’s place up in there, up 

there at the top of the mountain there near 620.  And I guess that’s about it.” 

 

Comment By:  Brian Stiltner 

   Phone: 276-935-2430 

    3004 Popular Creek Road 

   Grundy, VA 21614 

 

6:02 PM “My name’s Brian Stiltner.  I would just like to know how far down y’all 

are going to buy down from the bridge, crossing Poplar Creek.  Maybe somebody can get 

in contact with me or even come to my house, might just come show me, because they 

surveyed my land, and it’s up on top of the mountain, core drilling it right behind my 

house, but they won’t tell me nothing.  You know, the guy says it ain’t their prerogative 

to tell, you know, they can’t tell where it’s going or how far it’s going to come down.  

The way they looking, you know, 200 foot below the bridge, why, it’s going, you know, 

they going to have to have more room than that, ain’t they?  I mean, have y’all been over 

to Grassy and seen that one over there?  Have you been over there and seen that bridge?  

Oh, that’s a bridge-and-a-half.  One of the largest bridges in the state of Virginia, and 

they cut the mountain down, you know, and they use all the, you know, my house is right 

below the bridge, you know, and I was just wondering, they said 200 foot don’t bring it 

down that far, but I can’t see them building all of that… yeah, I can’t, I don’t want to live 

under a bridge.  (laughs)  Thank you guys so much.” 
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eScribeSolutions, Inc. 3 

Comment By:  Johnny K. Thomas 

   Phone: 276-935-4819 

    3048 Popular Creek Road 

   Grundy, VA 21614 

 

6:22 PM “Johnny K. Thomas, and I was wondering if y’all may buy my house, and 

they said the road is going to be within maybe 100 yards of, the bridge that going’s to be 

with it may be 100 yards of my property.” 

 

Comment By:  Lawrence Lindsay 

   Phone: 276-597-7071 

    2831 Leemaster Drive 

   VanSant, VA 

 

6:31 PM “My name is Lawrence Lindsey.  I’m concerned about the 8% grade on 

US 460 before it gets to the proposed Route 121.  I think they should start, uh, building 

an approach road a little further upriver than where they’re going to start.  I think they 

already own the property or they could build a bridge up at about a tenth of a mile or 

further up the river than where they’re going to start building now.  That’s my one 

concern.  I’d just like for them to cross the river a little bit earlier and start climbing a 

little bit earlier.  Now, if I’m not mistaken, they bought right-of-way to do that way back 

a long time ago.  I don’t know. “ 
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eScribeSolutions, Inc. 4 

CERTIFICATION OF TRANSCRIPT 

 
I, Scott Forehand, so hereby certify as follows:  That the 

foregoing is a verbatim transcript of the oral comments 
made by the public at the Proposed Route 121 Location 
Public Hearing held in Grundy, Virginia on September 23, 
2014; that the transcript was prepared by me from notes and 

audio recorded at the event by ESSI staff; that said 
writing is a true and correct transcript of the within-
described Public Hearing proceedings according to the best 

of my knowledge and belief; that I am not related to or 
associated with any party to this matter, nor financially 
interested in the outcome hereof. 
 Given under my hand this 29th day of September, 2014, 

at Virginia Beach, Virginia. 
 
 

  

 ______________________ 
        Scott Forehand 
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Comments Submitted  
via Mail or Email 

During the Comment Period 
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From: Ashton, Surbhi
To: Ashton, Surbhi
Subject: FW: U.S. Route 121-Section IIIB Public Hearing Comment
Date: Monday, September 29, 2014 8:35:12 AM

From: Route121CFX (VDOT) 
Sent: Friday, September 26, 2014 8:33 AM
To: 'Shonda Wells'
Subject: RE: U.S. Route 121-Section IIIB Public Hearing Comment
 
Ms. Wells,
 
Your comments were received and I will ensure they are passed along to the project team to be part
of the official record for the location public hearing.  Thank you for your time.
 
Michelle Earl, VDOT Communications
 

From: Shonda Wells [mailto:swells15@my.asl.edu] 
Sent: Thursday, September 25, 2014 11:09 AM
To: Route121CFX (VDOT)
Subject: U.S. Route 121-Section IIIB Public Hearing Comment
 
To Whom It May Concern:
 
I think that the Coalfields Expressway is great for this region. As a lifetime resident of
Southwest Virginia, I recognize the importance of a better functioning roadway. Currently, it
takes hours to get to any surrounding city. This discourages travel because it is unduly
burdensome. However, this road will assist with that problem by making things more readily
accessible and convenient. 

I am aware that there are some environmental problems with the project, such as its effect on
waterways and regional forests; however, I believe that the positives substantially outweigh
these concerns. From my understanding of the information provided about the project, the
final impact on the environment will be minimal. Thus, I believe that this will better the
region in the future and I am glad that this project is occurring. 
Thank you,

Shonda Wells
Executive Editor, Appalachian Journal of Law
Chair, Moot Court Executive Board
Appalachian School of Law, Class of 2015
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From: Ashton, Surbhi
To: Ashton, Surbhi
Subject: FW: U.S. Route 121 - Section IIIB Public Hearing Comment
Date: Wednesday, October 01, 2014 8:41:36 AM

From: Erin Taylor [mailto:erin.taylor944@gmail.com] 
Sent: Tuesday, September 30, 2014 8:16 PM
To: Route121CFX (VDOT)
Cc: Patrick Baker
Subject: U.S. Route 121 - Section IIIB Public Hearing Comment
 
 RE: Public Comment on Alternative F1 Modified  
 With no major highway access, southwestern Virginia is extremely isolated. This isolation
has led to an area with little economic development, high unemployment rates, a high
poverty rate, and a declining population. The Coalfields Expressway will undoubtedly help
improve these problems by improving travel through one of the most beautiful areas of
Virginia, promoting tourism in an area with much to offer, and by bringing many businesses
to the area that previously may have doubted the possibility of success in such an isolated
region. Many have questioned the reason or need for the Coalfields expressway, but any
doubt should be disregarded. First, this is clearly not a ploy to mine coal. The Coal Synergy
approach only allows for incidental coal recovery which would act to offset roadway
construction costs, reducing the expenditure of public funds. Furthermore, environmentally
speaking, there is nothing to be concerned with because incidental coal recovery is a highly
regulated process. The federal Office of Surface Mining and the Virginia Department of
Mines, Minerals, and Energy’s Division of Mined Land reclamation oversee, review, and
approve applications to conduct incidental coal recovery operations. They also inspect the
operations to ensure that they are limited to what is necessary for the roadway construction.
As is true with any large-scale construction project, there will be environmental effects, but
the positive aspects far outweigh what little environmental effect may be had. Furthermore, it
would be unjust to limit progress and improvement of a far less advanced and
underdeveloped area purely because there is a concern about detrimental effects to the
environment or whether the coal industry may benefit incidentally. For purely equitable
reasons, Alternative F1 Modified should be approved. Additionally, Alternative F1 Modified
should be approved because less homes will be affected, and less forest acreage will be
damaged. Lastly, travelers will certainly appreciate a straighter and shorter route. 

US Route 121 Section IIIB Comments Summary                                                                      57

mailto:/O=PARSONS/OU=PAREXCH01/CN=RECIPIENTS/CN=SURGHI ASHTON
mailto:Surbhi.Ashton@parsons.com
mailto:erin.taylor944@gmail.com


From: Ashton, Surbhi
To: Ashton, Surbhi
Subject: FW: U.S. Route 121-Section IIIB Public Hearing Comment
Date: Tuesday, October 07, 2014 10:20:49 AM

---------- Forwarded message ----------
From: Alexandra Powers <apowers15@my.asl.edu>
Date: Tue, Oct 7, 2014 at 9:11 AM
Subject: U.S. Route 121-Section IIIB Public Hearing Comment
To: route121cfx@vdot.gov

My name is Alexandra Dove Powers and I am a law student at Appalachian School of Law. I
attended a public hearing in Grundy, Virginia a few weeks ago about the Coalfield
Expressway. 
 
I fully support the improvements and new plans for route 121. As a life-long resident of
Virginia, I have traveled the mountain roads for several years. New and better roads will
undoubtedly improve the economy and livelihood of my home in southwest Virginia. New
highways will improve life for the current citizens of southwest Virginia and surrounding
areas, and it will decrease isolation.  Shorter travel times will increase mobility. Additionally,
new highways will be much safer than the current roads, which are curvy, winding, and
vulnerable to rock and tree slides. Although I do have concerns with the environmental
impact that route 121 will pose, the benefits outweigh whatever environmental harm that may
arise. 
 
As I said, I fully support route 121 and hope for continued progress. 
 
Sincerely, 
 
Dove Powers
 
-- 
A. Dove Powers
apowers15@my.asl.edu 
 

 
-- 
A. Dove Powers
apowers15@my.asl.edu 
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From: Ashton, Surbhi
To: Ashton, Surbhi
Subject: FW: U.S. Route 121 (Coalfields Expressway), Section IIIB Buchanan County Public Hearing Comment
Date: Tuesday, October 07, 2014 9:33:44 AM

From: Caitlin Flanagan Morgan [mailto:cflanaganmorgan15@my.asl.edu] 
Sent: Thursday, October 02, 2014 11:00 AM
To: Route121CFX (VDOT)
Subject: U.S. Route 121 (Coalfields Expressway), Section IIIB Buchanan County Public Hearing
Comment
 
To whom it may concern, 
 
                One of the main reasons behind the construction of U.S. Route 121 is to support
economic development.  While neither the Alternative F1 route nor the Alternative F1
modified route runs directly through some of the larger municipalities, Alternative F1
modified is the better route because of the connector to U.S. Route 460 that will run through
the Town of Grundy.  Being from the Appalachian Region I have seen what the coal industry
has done for these small mountain communities.  I have seen the mass job development and
the great economic benefits that are a result of the coal industry.  However, I have also seen
what occurs to these communities once the coal industry leaves.  With the downturn in the
coal market and the new EPA regulations on coal-fired power plants, we will continue to see
the loss of jobs in this area.  What we have a tendency to forget though is that it is not only
coal jobs that will be loss.  If there are no jobs, those that are capable of moving to areas with
a strong market will leave, however that is not everyone.  For those who stay, they will have
no money.  This means that there will be no money to spend, thus having an effect on all
other industries in the area.  Although it would be irrational to think that a 14 mile connector
would bring in millions of dollars and tourist to Grundy and the surrounding areas it is not
irrational to conclude that people will go there even if it is just to pay a tank of gas, that is
$40-$50 of economic growth. 
                Further, the Alternative F1 Modifies route is the better route because it will help
people in these small mountain communities get to the services they need.  Buchanan General
Hospital was recently ranked in the top 25 worst hospitals in the country.  Women cannot
even have a baby delivered there.  As a result, people in these communities must travel 45
minutes to 2 hours to receive adequate healthcare.  It has been found that Appalachians have
some of the worst health in the United States.   However, when these studies are conducted
what researchers fail to take into account is that when you live on a limited income (as most
people in Appalachia do) what little money you have left over after paying bills and buying
groceries you do not want to waste on inadequate healthcare.  Thus they simply do not go. 
The Alternative F1 Modified route is the better option because it will allow the people in this
area an easier and shorter route to receive healthcare.  When someone you love is sick or
worse, dying it is a shame that it takes almost 2 hours to get him or her the medical attention
they need. 
                Not everything in life should be easy, but should we not try to make the lives of the
hardworking people in this area just a little bit easier?   Although there is a lot of concern and
comments being made that this route will have a negative effect on the small communities in
this area, I believe we can learn something from Terrance Mann: 
                                Ray, people will come Ray. They'll come to Iowa for reasons                    
              they can't even fathom.  They'll turn up your driveway not                                        
knowing for sure why they're doing it. They'll arrive at your                                       door as
innocent as children, longing for the past. Of course,                                   we won't mind if
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you look around, you'll say. It's only $20 per person. They'll pass over the money without
even thinking about it: for it is money they have and peace they lack. And they'll walk out to
the bleachers; sit in shirtsleeves on a perfect afternoon. They'll find they have reserved seats
somewhere along one of the baselines, where they sat when they were      children and
cheered their heroes. And they'll watch the game and it'll be as if they dipped themselves in
magic waters. The memories will be so thick they'll have to brush them away from their
faces. People will come Ray. The one constant through all the years, Ray, has been baseball.
America has rolled by like an army of steamrollers. It has been erased like a blackboard,
rebuilt and erased again. But baseball has marked the time. This field, this game: it's a part of
our past, Ray. It reminds of us of all that once was good and it could be again. Oh... people
will come Ray. People will most definitely come.
Although he is talking about baseball and Iowa, I think we can draw a parallel.  Sometimes
it’s nice to go to a place where everything slows down and you can hear the birds chirp and
the streams babble.  The Alternative F1 Modified Route would allow more people to have
that experience in places such as Grundy and at the Breaks State Park.  If you want tourist
and economic growth, this is the best option.  If you want people from these communities to
have more opportunities without having to move away, this is the best option.  If you build it,
they will come.  
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From: Ashton, Surbhi
To: Ashton, Surbhi
Subject: FW: Corridor Q / Coalfields Expressway
Date: Tuesday, October 07, 2014 9:20:45 AM

From: Lawrence Lindsay [mailto:lplindsay70@hotmail.com] 
Sent: Wednesday, October 01, 2014 5:25 PM
To: bristolinfo (VDOT)
Subject: Corridor Q / Coalfields Expressway
 
I attended the conference held at Riverview Middle School on 23SEP14.  The following
statements relate
to the highway projects discussed by various representatives present at that meeting.  

1.       Combining US 460 and the Coalfields Expressway eliminates two
problems rather than one and

is good.  Difficult trips from Buchanan County to Haysi, Va. and Pikeville, Ky., will be
improved.
    2.   Having the Coalfields Expressway drop down to the Levisa River and then climb
back up the hill
on the other side of the stream abandons the Synergy construction concept and would be
expensive.  To
build a longer bridge over the Levisa River connecting existing strip benches on top of
the hills should
be both cheaper and shorter.
    3.  One way to connect US 460 to this proposed hilltop road would be to
bridge across the Levisa
River about 0.5 miles before the existing four-lane road ends and start climbing that hill
immediately.
There would be plenty of fill dirt to use for crossings of two hollows behind the
Hardee’s restaurant
that would be bridged over in your current proposal.  The second of these hollows could
be followed
to the top of the hill with a grade possibly less than the 8% currently being considered. 
A second way
would start US 460 climbing at the end of its existing four-lanes, then bridge across the
Levisa River,
double back to the hollow just mentioned, and follow it to its end.   The latter way is
more expensive.
    4.  Completion of the Coalfields Expressway will make the consolidation of several
high schools
into one more feasible.  Building an interchange at where County Route 642 crosses the
expressway
would permit access by folk living along County Routes 650 and 651.  Also,
connections to several
other County Routes could be built without great difficulty.
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    5.  Many years ago, a landowner in the Bend of Slate zone of Buchanan County
begged the powers-
that-were to not cut through a cliff about 30 yards but construct VA 83 a half mile
longer over his land.
His motive was personal real estate profits.  I cannot begin to estimate the number of
drivers who have regretted that decision and asked for it to be reversed.  Right-of-way
money for houses destroyed by
following my proposed pathways would cover the cost of other homes coming available
due to losses
in the population of Buchanan County.
    6.  I am a man of 78 years living in the house built by my parents the year I was born,
because my
siblings want me to maintain their family home.  They refuse to process the will of my
parents.  For
years, retiring folk in this coalmining region were able to buy better farms elsewhere
with the money
received for property here.  Do not let emotions block VDOT from doing what is best
for citizens in
dire need of travel improvements.
 
Sent from Windows Mail lplindsay70@hotmail.com
 
Lawrence P. Lindsay / 2831 Leemaster Drive / Vansant, VA 24656          Telephone:
(276) 597-7010 
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From: Cox, Mandy (VDOT)
To: Kenneth Jones
Cc: Hirsch, Shelby (VDOT); Hirsch, Shelby (VDOT); Earl, Michelle (VDOT); Ashton, Surbhi; Deem, Angel N.

(VDOT); Young, George (VDOT)
Subject: RE: Coalfields Expressway Comment Question
Date: Monday, October 06, 2014 8:44:00 AM

Mr. Jones,
 
Thank you for your interest in the proposed US Route 121.  In response to your questions, please
find attached a link to the US Route 121 web site where you will find the results from a 2013
Economic Impact Study that addresses long term benefits.
 
http://www.virginiadot.org/projects/bristol/route_121.asp
 
 
Regards,
 
Amanda Cox | 121-460 Program Manager |
Virginia Department of Transportation| 
870 Bonham Road, Bristol VA 24201| 
276.642.2406 phone | 276.591.9812 cell |
 
 

From: Kenneth Jones [mailto:kjones15@my.asl.edu] 
Sent: Sunday, October 05, 2014 11:00 PM
To: Cox, Mandy (VDOT)
Subject: Coalfields Expressway Comment Question
 
To whom it may concern,
 
At a recent public hearing an engineer working on the Coal Fields Expressway project
estimated that the portion of the project he was is working on would produce approximately
20 to 30 jobs for construction. 
 
I have two concerns with this:
 
1) Although those 20 to 30 jobs are created, they are not long-term jobs. I can only assume
that once the workers will be released once construction is complete.
 
2) How will this roadway impact job creation for the long-term?
    - will there be more businesses and/or employers attracted to the area as result? If yes, how
do you know? What are your sources?
 
Thank you for your time.
 
- K. Brent Jones 
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From: Ashton, Surbhi
To: Ashton, Surbhi
Subject: FW: Coalfield Expressway Comment
Date: Monday, September 29, 2014 8:33:34 AM

From: Paul Howard [mailto:phoward15@my.asl.edu] 
Sent: Saturday, September 27, 2014 4:44 PM
To: Route121CFX (VDOT)
Cc: Patrick Baker
Subject: Coalfield Expressway Comment
 
You are going to have pros and cons to every project that affects the environment and
communities that are  involved.  You have to take both and see which one outweighs the
other.  I believe the Coalfield Expressway will help build the professional schools located in
the Grundy area.  The area desperately need help with boosting their economy with the
decrease in coal mining jobs.  It will allow future students to travel more frequently and
easier to shopping centers, restaurants, and other commodities that interest young adults.  The
expressway will allow people to receive better healthcare because they can travel to the
bigger cities.  
 
I do have some concerns with the expressway along with everyone.  If you build an
expressway it will take away from the small bushiness located in the Grundy area because it
will allow people to travel a lot easier.  Another concern I have with relocating the route is
the relocation of gas wells and gas lines.  These companies constructed the equipment only to
move it after the VDOT decided to reroute the expressway.  
 
Thank you, 
Paul Howard
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From: Ashton, Surbhi
To: Ashton, Surbhi
Subject: FW: U.S. Route 121 - Section IIIB Public Hearing Comment
Date: Tuesday, October 07, 2014 9:13:48 AM

From: Bryan Dooling [mailto:bdooling15@my.asl.edu] 
Sent: Wednesday, October 01, 2014 6:37 PM
To: Route121CFX (VDOT)
Subject: U.S. Route 121 - Section IIIB Public Hearing Comment
 
Mandy Cox,
 
I am a student from the Appalachian School of Law.  I attended the public hearing and firmly
believe that the completion of Route 121 is very important for the citizens of this area as well
as the surrounding areas.  I am particularly impressed with the amount of time it will save
people going to and from this area.  I know there is an issue with the displacement of many
people along the route, but I also believe the boost it could bring to the economy of this area
could be tremendous.  To take a 2.5 hour drive (give or take) and turn it into a 45 minute
drive could mean great things for the people of this area.  Since the regulations regarding coal
have tightened, this area has seen a precipitous decline in both population and income. 
Connecting the people of this area to larger cities with more jobs could bring renewed life to
an area that is currently struggling to find jobs for its people.  As well, for the people that
already work in the larger cities with long commutes to and from work will undoubtedly see
a dramatic increase in their quality of life through the ability to spend more quality time with
their families, not to mention the amount of gas money they will save every day.  To boot, I
believe the idea of Coalsynergy is a very good way to try and mitigate the cost of this very
important project.  I sincerely hope this project can attain the funding necessary to allow its
completion.  
 
Thank you,
 
Bryan Dooling
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From: Ashton, Surbhi
To: Ashton, Surbhi
Subject: FW: Route 121
Date: Tuesday, October 07, 2014 10:24:24 AM

From: Tracy Dempsey [mailto:tdempsey15@my.asl.edu] 
Sent: Monday, October 06, 2014 9:00 AM
To: Route121CFX (VDOT)
Cc: Patrick Baker
Subject: Route 121
 
I am a resident of Buchanan County, Virginia, that is in favor of the construction project. My
travels to this area by GPS have taken me on 5 different routes, none of which were an easy
travel. The first step in developing the economy of an area is to create transportation to it.
The development of this route will help the area grow and for this reason I am for this
project.
--
Thanks and God Bless,
 
Tracy Justin Dempsey
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From: Earl, Michelle (VDOT)
To: Route121CFX (VDOT)
Subject: FW: US Route 121 - Section IIIB Public Hearing Comment
Date: Wednesday, October 01, 2014 1:35:27 PM

 
 

From: Earl, Michelle (VDOT) 
Sent: Wednesday, October 01, 2014 1:34 PM
To: 'kathykeenscoleman@gmail.com'
Cc: Neece, Scarlet (VDOT)
Subject: FW: US Route 121 - Section IIIB Public Hearing Comment
 
Good afternoon, Ms. Coleman.  Thank you for emailing VDOT. 
 
I am sorry you feel uncertain about the information presented to you recently regarding your property, I hope this email sheds
light on the situation.  Your home located on 6 and 20 Mile Branch Road (Rt 3030) is south of both roadway alignments.  Below
(hopefully it shows up via email) is a view from Google Earth that shows your road, then above your road there are yellow and
red lines that show the proposed roadway alignments for Route 121.    
 
I’m copying Scarlet Neece who works daily on this project here in Bristol.  In the event you’d like to speak in more detail
regarding this, Scarlet can be reached at 276-466-1211.  Thank you for your time.
 
Michelle Earl, VDOT Communications
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From: Kathy Coleman [mailto:kathyskeenscoleman@gmail.com] 
Sent: Tuesday, September 23, 2014 7:17 PM
To: Route121CFX (VDOT)
Subject: US Route 121 - Section IIIB Public Hearing Comment
 
Would like to no if the coalfield will be affecting me and my neighbors on  at 3508 six and twenty mile branch. We
went to the meeting but we still don't no anymore than before we went. Is there a aerial map that shows more detail
than the ones at the meeting? Thank you . Kathy
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From: David Rivard
To: Route121CFX (VDOT)
Subject: U.S. Route 121 - Section IIIB Public Hearing Comment
Date: Sunday, October 05, 2014 1:31:21 PM

Dear Ms. Cox,

I wanted to share my comments after reviewing the material presented at the public
hearing for U.S. Route 121.  I believe that Alternative F1 Modified is the best choice
for the Coalfields Expressway.  I came to this conclusion because it seems to have
the least impact on the environment, including forest areas and homes affected.  It
is also much straighter which will lead to safer and easier driving.  Thank you for
reviewing my comment in determining the future of U.S. Route 121.
  

David Rivard

mailto:drivard15@my.asl.edu
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From: Gary Baldwin
To: Route121CFX (VDOT)
Subject: U.S. Route 121 - Section IIIB Public Hearing Comment
Date: Monday, October 06, 2014 4:52:21 PM

Name: Gary Baldwin
Residing County: Buchanan County

1. I support the proposed Alternative F1 modified alignment. The benefits of the
program outweigh the costs for a number of reasons. The first, perhaps most
important, benefit of the program is the improvement to this area's infrastructure.
The roads are in need of improvement both structurally and in connectivity which
this project will help cure. Second, the project provides regional economic benefits
in the form of jobs which the people in this area are in need of. Lastly, the project's
coal synergy concept promotes independency of the project which promotes public
confidence in the project. In particular, there are no current or active surface mines
within the study corridor and any future mining permits will be independently issued
of the roadway.

2. Impacts to the natural environment, impacts to human environment, connectivity
to existing roads, and faster travel time are all very important in determining which
alternative is selected.

3. I do have environmental concerns about the proposed changes to U.S. Route 121
Section IIIB, particularly air pollution concerns.

4. I heard about this public hearing through my law school at Appalachian School of
Law.

5. I reside in Buchanan county.

-- 
Gary Baldwin
Appalachian School of Law
Class of 2015
Appalachian Journal of Law Senior Articles Editor
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FROM:  Sabrina Mullins [sabrina.mullins10@gmail.com] 

I attended the Public Hearing for the Coalfields Expressway in Buchanan County, 
Virginia on Tuesday, September 23, 2014.  I heard about the public hearing through a flier.  The 
Coalfields Expressway is an excellent idea and will provide more access to jobs, and hopefully, 
boost tourism.  However, everything sounds good in theory.  The Coalfields Expressway, in my 
opinion, is a long way from “possible.”  The initial design of the expressway was set on the 
backburner for an alternative route.  The alternative route will affect less homes and businesses.  
However, when I asked the VDOT officials about particulates from construction, the response 
was, “hmm, that’s a good question.  I don’t think anyone has thought about that yet.”  Dust, 
debris, and other particulates may affect air quality and water quality, and can cause a diminution 
in value of affected homes.  I also asked how far adjacent to the expressway did the EIS assess 
because the homes directly in its path would not be the only homes affected.  The official did not 
have an answer for the EIS, but did say that in the end things will depend on whether the 
expressway would use a bridge or valley fill for the spaces between the mountains.  In that event, 
I wonder if a subsequent EIS would need to be conducted, especially if a valley fill option is 
chosen because it will more than likely affect nearby streams and additional homes.  It was 
unclear as to whether the EIS took into account the number of affected areas based on the valley 
fill or bridge option.   

Furthermore, there are several road projects being conducted just across the border in 
Kentucky that should be taken into account in the overall expressway project since they are so 
close.  While this individual project may only affect a certain number of streams, homes, etc., it 
may affect some of the same streams that the Kentucky projects also affect, which puts an even 
greater strain on the streams.  I am not sure how this would be factored in to the final decision, 
but it should at least be considered.  The VDOT officials I spoke with did not know about the 
road projects I mentioned.  I understand that the expressway is still in its beginning stages, but it 
would seem that VDOT would have all the details ironed out before approaching the community.  
However, at the end of the day, I think the expressway is a great idea because it will provide 
more access to locals and in this economy, which is exactly what this community needs.  There 
is the consideration that the expressway will allow more people to bypass the area and 
potentially create a ghost town.  This notion is a real concern, but it is not enough of a con to 
outweigh the many pros associated with this project.  Providing better access to jobs and 
consumer markets will possibly prevent the ghost town effect because people can remain in the 
Buchanan County area since the commute would not be as lengthy.  It may also increase tourism 
since access to The Breaks Interstate Park will be easier and not far from the expressway.  
Overall, the Coalfields Expressway will have my vote once they iron out my above concerns.   

  



From: Monkonjai Bryant
To: Route121CFX (VDOT)
Subject: Subject: U.S Route 121- Section IIIB Public Hearing Comment
Date: Monday, October 06, 2014 3:58:14 PM

Ms. Mandy Cox
Program Manager,
Virginia Department of Transportation,

870 Bonham Road,

Bristol, VA 24201

Dear Ms. Cox,

   My name is Monkonjai Bryant and I am submitting this comment because this project
would have a positive impact on me.  This comment focuses specifically on the construction
of Route 121.   I am a student at the Appalachian school of law.  As a New Jersey naïve, the
construction of Route 121 would make my travel relatively short.  It is important to show my
support for this project because it takes me 10 hours to travel from Grundy to New Jersey. 
The construction of Route 121 would put me on I-181 north faster than I-460 currently does. 
The construction of Route 121 could result in significant reduction of travel time and make it
accessible for more students to attend Appalachian law school.  Thank you for the
opportunity to comment on this project.

 

Sincerely

Ms. Bryant 

mailto:mbryant15@my.asl.edu
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From: Christian Nwaopara
To: Route121CFX (VDOT)
Cc: Patrick Baker
Subject: U.S. Route 121 - Section IIIB Public Hearing Comment
Date: Monday, October 06, 2014 3:46:29 PM

TO WHOM IT MAY CONCERN:

Dear Sir/Madam, 

After attending the public hearing on the Proposed U.S. Route 121, and after

carefully reading the literature about this proposed expressway project,

including the literature I received from the public hearing,  I hereby say the

following:

1) The Coalfields Expressway is an ingenious idea because it will simply

make commerce in the Buchanan County more accessible to the residents

who so much need it. For example, currently, it takes hours to commute back

and forth from Grundy to anywhere outside of the Buchanan County.

Therefore, the expressway will enhance access to economic choices and

support economic growth in the area.

2) The expressway is tremendously welcomed by the residents who need to go

outside this town to receive healthcare services. Currently, the Grundy

residents can only go to the Buchanan General Hospital on Slake Creek Road

for their medical needs. There is no opportunity for them to seek second

opinions from other doctors and specialists who are located in bigger cities.

There are no dentists to go to, and the locals rely on RAM clinic where such

professionals visit sporadically to offer medical services only after being

sponsored by some organizations. Therefore, this expressway will allow the

residents to be like the rest of the American cities in having healthcare

choices regarding which dentists, doctors, or healthcare professional they

want to see, thus, promoting the health of the local citizens.

3) Finally, the current route 460 is the only major ingress and egress in this

Grundy area. The road is only a one-lane road, it is a tiny road because each

lane can barely fit a small car, it is curvy because  it is full of sharp turns, it

is mountainous and puts great stress on vehicles,  and it is not lighted - it is

very dark and difficult to drive on it at night. In fact, the road is very

mailto:cnwaopara15@my.asl.edu
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dangerous especially for students who come far and wide from other states to

study at the pharmacy or law school. For these reasons, therefore, building

the coalfields expressway will tremendously improve mobility and safety in

the area.

-- 
Christian Nwaopara
J.D Candidate (Class of 2015)
Senior Editor, Appalachian Journal of Law 



From: Page Mizell
To: Route121CFX (VDOT)
Subject: RE: U.S. Route 121 - Section IIIB Public Hearing Comment
Date: Monday, October 06, 2014 3:39:14 PM

Ms. Mandy Cox,

I wish to submit public comments with regard to the Proposed "Coalfields
Expressway" to be located in Buchanan County.

I visited the public hearing on September 23rd located at Riverview
Elementary/Middle School, and had the chance to speak with one of the head
engineers on the project; I came away with a positive reaction to the new
modifications.  When modifications are made to a project this size, there will
ultimately be certain trade-offs.  In the case of the Coalfields Expressway, it seems
fewer home relocations, an ebb and flow of forest impact, fewer affected hazardous
material sites, and an impact on the wetlands are the primary changes taking
precedence over an increase in the affect on the length of stream (miles).  

I currently live in Buchanan County and I know that a primary stream that runs
through the town of Grundy (Slate Creek) is identified by the U.S. EPA as "impaired"
by E.Coli, and Fecal Coliform, likely caused by coal mining and sewage discharge. 
The increase in affected stream would normally give me additional cause for
concern, but for the fact that it is already contaminated and the public is generally
aware of the pathogens.  This project itself will provide a great service to Buchanan
County and its residents with job opportunities and updated safer roads, but I ask
that the Virginia Department of Transportation take this information into
consideration when construction on the project begins.  Thank you.

Sincerely,

Page T. Mizell
Appalachian School of Law
JD Candidate | Class of 2015
(804) 683-8447
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From: Stephanie Coleman
To: Route121CFX (VDOT)
Subject: U.S. Route 121 - Section IIIB Public Hearing Comment
Date: Monday, October 06, 2014 3:01:27 PM

I fully support the project known as the Coalfields Expressway. I currently attend the
Appalachian School of Law but I am from Pikeville, Kentucky. The Coalfields
Expressway would cut the drive-time between Grundy, Virginia and Pikeville,
Kentucky. I also support this project because the roads are currently very dangerous
between Grundy and Pikeville and the Coalfields Expressway will expand the roads
and make them safer for travel. 

Thank you,
Stephanie Coleman

mailto:scoleman15@my.asl.edu
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From: Katie Asbury
To: Route121CFX (VDOT)
Cc: Patrick Baker
Subject: "U.S. Route 121 -- Section IIIB Public Hearing Comment
Date: Monday, October 06, 2014 7:56:40 AM

Good Morning,

As part of a course assignment, I was instructed to research the proposed U.S.
Route 121, also known as the Coalfields Expressway. I am in full support of
expanding and improving this section of roadway infrastructure and, after
researching the proposal, am pleased to be on board with the project. My only
concern stems from a prior experience with a similar project. I am from the Bluefield,
VA/WV area where the unfinished King Coal Highway resides. I was on board with
that project as well until it seemed that the work simply stopped because of a lack
of funding. What has commonly been referred to as "the bridge to nowhere" sits
idle and unfinished. Environmentally and economically, I now see, what I once saw
as a huge step forward, as a waste. I know that there are steps being taken to
further the project in the future but it seems to be such a disappointment at this
point. What steps are being taken to ensure that the same issues do not occur with
this project?

Thank you for your time and consideration.
Kati Asbury

-- 
Kati S. Asbury, B.S., M.L.S.
Appalachian School of Law
Juris Doctorate Candidate, 2015
276-202-9497
kasbury15@my.asl.edu
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From: Bryan Polas
To: Route121CFX (VDOT)
Subject: U.S.Route 121 - Section IIIB Public Hearing Comment
Date: Sunday, October 05, 2014 5:46:05 PM

Dear Ms. Cox,

Good Afternoon.  My question today is in regards to employment and the
community.  As the coal industry continues to decline and unemployment in the area
rises, I was wondering if VDOT was taking any steps to ensure that local businesses
and community members receive some type of preferential treatment in the hiring
process?  All too often when a big project like this arises do you see large companies
come in, take a majority of the jobs, and low bid the local competition. I feel that its
important to support the community when the opportunity presents itself.  It would
be greatly appreciated if you could address this issue.

Sincerely,

Bryan Polas 
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From: Will Thompson
To: Route121CFX (VDOT)
Subject: U.S. Route 121-Section IIIB Public Hearing Comment 
Date: Sunday, October 05, 2014 4:46:48 PM

Dear Mandy Cox, 

As a member of the Grundy, VA community I have a concern pertaining to the 
development of U.S. Route 121. First let me express my support for this 
development as I believe that a route allowing greater ease of access to the 
Appalachian region is a necessity for development growth. As a member of the 
community I have been heavily involved in the conservation and restoration efforts 
involving the reintroduction of the Rocky Mountain Elk into this particular region of 
Appalachia. 
My comment(s) pertains to the adverse affects that the devolvement of a major 
highway could have on our elk restoration efforts within this region. Have there 
been any studies focused towards the progressing elk population within Virginia? 
Will the route consume any land that might be considered “prime elk habitat” by the 
Rocky Mountain Elk Foundation? Has the Rocky Mountain Elk Foundation been 
provided with any notice of this development as it might be adverse to their efforts 
as well? 
I know that through my elk restoration efforts in Kentucky, an issue arose from the 
accidents that can be caused from motorist colliding with elk. In some instances, 
other states have used certain fencing or even land bridges to reduce the number of 
accidents involving elk. In rare cases, roadways have even been diverted away from 
areas with high concentrations of wildlife. While i’ll reemphasize my support for this 
roadway, I would like to bring notice to the possible adverse affects that could have 
possibly been over looked do the the recent reintroduction of this particular species 
to the Appalachian region. 

I would be more than happy to address any follow up concerns or questions you 
may have regarding this matter. Feel free to contact me at this address!. 

Thank you for your time; 

William M Thompson III
Juris Doctorate Candidate 2015
Appalachian School of Law 
(606) 875-0987

mailto:wthompson15@my.asl.edu
mailto:Route121CFX@vdot.virginia.gov


From: Catherine Houlihan
To: Route121CFX (VDOT)
Subject: U.S. Route 121 -- Section IIIB Public Hearing Comment
Date: Sunday, October 05, 2014 3:55:29 PM

Based on the environmental impacts categorical chart it appears that the Alternative
F1 Modified would have the least overall environmental impacts and should be the
route chosen. However, I am worried about the broad environmental impacts caused
by this project. The modified alternative will affect 2.6 miles of streams. When asked
about the effect of construction - wildlife impacts, riverbed changes, debris, dust and
sediment - on the areas, specifically the streams, I was told the EIS did not consider
these impacts. Without these impacts being analyzed it seems that the full impact of
this project can not be properly evaluated by the members of the community who
will be faced with the effects.
 
Additionally, the U.S. Route 121 plans to save costs through the use of "coal
synergy." While these surface mining operations would be regulated by OSM and
DMLR, the process of surface mining would increase the environmental impacts on
wither designated route. However, as the table of environmental impacts shows,
Alternative F1 is closer to more homes, communities, and businesses. These coal
removal projects will be decided on a case by case basis, because it is unknown
where the coal seems will be encountered -- which I believe technology now has
advanced to where these spots could be identified. I believe that the Alternative F1
Modified would be a better option because of the lowered possible impact on the
residents of this region. However, it will be necessary for the surface mining to be
monitored so that the 2.6 miles of streams will not be effected with contaminates or
high levels of sediment.

mailto:choulihan15@my.asl.edu
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From: Kenneth McClanahan
To: Route121CFX (VDOT)
Cc: Patrick Baker
Subject: Coalfield Expressway Connector Project Comment
Date: Sunday, October 05, 2014 3:45:41 PM

As a native Buchanan Co. resident, a conservationist, and hunter, I am very concerned about the
possible path of the Coalfield Expressway Connector Project. In particular, what portions of Buch.
co. will the road run through in relation to the grazing regions the Buch. Co. chapter of the Rocky
Mountain Elk Foundation have set up for the newly transplanted elk herd.  Additionally, has VDOT
made any plans, such as fencing or retaining walls, to ensure the safety of both drivers and the elk
herd? 
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October	  5,	  2014	  
Jessica	  Bier	  
9707	  Greywell	  Road	  
Pound,	  VA	  24279	  
bierjessica@hotmail.com	  
	  
Mandy	  Cox	  	  
Virginia	  Department	  of	  Transportation	  
870	  Bonham	  Road	  
Bristol,	  VA	  24201	  
Route121CFX@vdot.virginia.gov	  
	  
Comments	  on	  Coalfields	  Expressway/Route	  121	  Section	  IIIB	  	  
	  
Dear	  Ms.	  Cox:	  

Please	  consider	  the	  following	  comments	  on	  the	  Coalfields	  Expressway/Route	  121	  Section	  
IIIB	  Public	  Hearing.	  
	  
I	  have	  actively	  followed	  development	  of	  the	  Coalfields	  Expressway	  (CFX)	  project	  and	  the	  
coal	  synergy	  concept	  for	  the	  last	  several	  years.	  	  Based	  on	  my	  review	  of	  relevant	  material,	  
knowledge	  of	  local	  traffic	  and	  road	  conditions,	  and	  personal	  experience	  with	  the	  negative	  
impacts	  of	  surface	  mining,	  there	  are	  many	  aspects	  of	  the	  project	  that	  are	  cause	  for	  concern.	  	  
The	  discussions	  of	  coal	  synergy	  in	  the	  Section	  IIIB	  public	  hearing	  material	  indicate	  VDOT	  is	  
at	  least	  aware	  of	  the	  concerns	  generated	  by	  the	  proposed	  coal	  synergy	  approach	  to	  project	  
development.	  	  I	  submitted	  comments	  to	  VDOT	  in	  2012,	  on	  the	  CFX	  Section	  II	  Environmental	  
Assessment,	  that	  detailed	  these	  concerns.	  	  	  
	  
VDOT	  made	  efforts	  in	  the	  Section	  IIIB	  public	  hearing	  materials	  to	  explain,	  promote,	  and	  
defend	  coal	  synergy.	  	  	  I	  remain	  concerned	  that	  the	  coal	  synergy	  Alternatives	  for	  Section	  IIIB	  
and	  other	  CFX	  sections,	  are	  being	  advanced,	  not	  because	  they	  are	  the	  best	  Alternatives,	  but	  
because	  they	  are	  the	  Alternatives	  chosen	  by	  the	  partner	  coal	  companies.	  	  These	  currently	  
proposed	  Alternatives	  were	  developed	  based	  solely	  on	  input	  from	  the	  coal	  companies	  who	  
are	  interested	  in	  recovering	  coal	  reserves	  and	  maximizing	  profit;	  the	  coal	  synergy	  
Alternatives	  were	  not	  developed	  to	  maximize	  benefit	  to	  the	  public	  nor	  to	  minimize	  adverse	  
environmental	  impacts.	  
	  
My	  concerns,	  with	  the	  CFX	  project	  as	  a	  whole,	  are	  not	  limited	  to	  the	  coal	  synergy	  approach	  
to	  construction.	  	  I	  am	  also	  concerned	  that	  committing	  billions	  of	  public	  dollars,	  to	  
construction	  of	  a	  new	  four-‐lane	  highway,	  cannot	  be	  justified,	  based	  on	  current	  traffic	  
conditions	  and	  volumes.	  	  
	  
The	  local	  and	  political	  support	  for	  the	  CFX	  is	  based	  on	  the	  belief	  that	  it	  will	  necessarily	  lead	  
to	  economic	  development	  and	  diversification.	  	  There	  has	  been	  little	  evidence	  presented	  by	  
VDOT	  that	  supports	  this	  “build	  it,	  they	  will	  come”	  mentality.	  	  The	  2013	  Chmura	  Economic	  
Impact	  Analysis	  indicated	  that	  the	  extent	  of	  longterm	  economic	  impact,	  from	  the	  CFX,	  is	  
likely	  be	  limited	  to	  a	  handful	  of	  gas	  stations,	  restaurants,	  and	  hotels.	  	  	  
	  
I	  have	  the	  following	  general	  concerns	  that	  apply	  to	  Section	  IIIB	  and	  the	  CFX	  in	  entirety:	  
	  



• Elements	  of	  the	  Purpose	  and	  Need	  have	  not	  been	  adequately	  analyzed	  in	  
either	  the	  FEIS	  or	  subsequent	  independent	  Section	  environmental	  reviews	  

• The	  analyses	  of	  the	  ability	  of	  the	  CFX	  to	  meet	  the	  elements	  of	  Purpose	  and	  
Need	  are	  outdated	  

• The	  “independent	  utility	  and	  logical	  termini”	  determination	  for	  the	  various	  
Sections	  has	  not	  been	  supported	  by	  any	  type	  of	  analysis	  nor	  subject	  to	  public	  
review	  or	  participation	  

• The	  segmentation	  results	  in	  negation	  of	  several	  elements	  of	  the	  stated	  
Purpose	  and	  Need	  (i.e.	  regional	  connectivity,	  component	  of	  National	  
Highway	  System)	  

• The	  VDOT	  bias	  for	  the	  coal	  synergy	  Alternative	  has	  precluded	  fair	  
consideration	  of	  other	  Alternatives	  	  

• The	  review	  of	  impacts	  in	  previously	  approved	  “Re-‐evaluations”	  were	  
inadequate	  (Pound	  Bypass,	  Hawks	  Nest,	  Rockhouse)	  

• The	  2013	  Chmura	  economic	  impact	  analysis	  provides	  little	  evidence	  that	  the	  
CFX	  will	  result	  in	  or	  contribute	  to	  economic	  development	  or	  diversification	  

• Whether	  West	  Virginia	  will	  complete	  their	  section	  is	  highly	  questionable	  
	  

The	  most	  logical	  approach	  VDOT	  could	  use	  to	  address	  the	  above	  concerns	  would	  be	  to	  
develop	  either	  a	  new	  EIS	  or	  SEIS	  for	  the	  entire	  CFX	  project.	  	  FHWA	  determined	  an	  EA	  was	  
inadequate	  for	  Section	  II	  and	  recently	  published	  a	  Notice	  of	  Intent	  to	  develop	  a	  SEIS	  for	  that	  
Section.	  	  	  A	  proper	  review	  of	  cumulative	  impacts	  for	  individual	  sections	  would	  necessarily	  
include	  consideration	  of	  impacts	  from	  all	  other	  Sections.	  	  So	  it	  would	  make	  sense	  to	  expand	  
the	  scope	  of	  the	  SEIS,	  currently	  being	  developed	  to	  address	  Section	  II,	  to	  include	  Section	  IIIB	  
and	  the	  entire	  CFX	  project.	  	  	  
	  
This	  SEIS	  should	  include	  a	  comparison	  of	  possible	  Alternatives,	  including	  a	  No	  Build	  
Alternative	  that	  identifies	  problem	  areas	  of	  the	  existing	  road	  system	  and	  considers	  
possibilities	  for	  improvement.	  An	  Alternative	  that	  includes	  completion	  of	  only	  the	  ADHS	  
Corridor	  Q	  Section	  and	  the	  abandonment	  of	  the	  rest	  of	  the	  CFX	  should	  also	  be	  seriously	  
considered.	  	  	  
	  
VDOT	  continues	  to	  invest	  millions	  of	  public	  dollars	  on	  development	  (Preliminary	  
Engineering)	  of	  coal	  synergy	  Alternatives	  that	  have	  not	  been	  subject	  to	  the	  review	  required	  
by	  NEPA.	  This	  review	  includes	  assessment	  of	  existing	  conditions,	  development	  of	  
Alternatives,	  an	  unbiased	  comparison	  of	  those	  Alternatives,	  and	  an	  adequate	  review	  of	  both	  
direct	  and	  cumulative	  impacts.	  	  	  I	  request	  VDOT	  suspend	  further	  spending	  on	  the	  coal	  
synergy	  Alternatives	  for	  all	  Sections	  until	  the	  required	  NEPA	  review	  has	  been	  completed.	  
	  
I	  also	  offer	  the	  following	  comments	  on	  statements	  included	  in	  the	  VDOT’s	  “Environmental	  
Studies	  for	  Modifications	  to	  Alternative	  F1,	  Section	  IIIB	  of	  Proposed	  U.S.	  Route	  121”	  report	  
included	  in	  the	  Section	  IIIB	  Public	  Hearing	  materials:	  
	  
Page	  1	  The	  purpose	  of	  the	  project,	  as	  described	  in	  greater	  detail	  in	  the	  FEIS,	  can	  be	  
categorized	  into	  three	  major	  themes:	  	  satisfy	  Congressional	  initiatives	  to	  designate	  and	  fund	  
the	  proposed	  road	  as	  a	  high-‐priority	  corridor,	  improve	  mobility	  and	  safety,	  and	  support	  
regional	  economic	  development	  including	  tourism.	  
	  
Congressional	  initiative	  is	  related	  to	  the	  NHS	  and	  cannot	  be	  applied	  to	  individual	  sections.	  



	  
The	  need	  for	  improvements	  in	  mobility	  and	  safety	  need	  to	  be	  based	  on	  current	  traffic	  data,	  
studies,	  and	  forecasts.	  
	  
There	  is	  no	  evidence	  that	  Section	  IIIB	  will	  support	  economic	  development.	  
	  
Page	  1	  Subsequently,	  in	  consultation	  with	  FHWA,	  and	  consistent	  with	  the	  statement	  in	  the	  
ROD	  regarding	  phased	  construction,	  the	  Virginia	  Department	  of	  Transportation	  (VDOT)	  
split	  the	  corridor	  into	  several	  sections	  to	  facilitate	  incremental	  implementation	  of	  the	  
roadway	  construction.	  	  
	  
The	  sectioning	  of	  the	  CFX	  was	  done	  to	  facilitate	  the	  partnership	  with	  the	  coal	  companies.	  	  
Two	  sections	  are	  surface	  mines	  (Hawks	  Nest	  and	  Rockhouse).	  	  Other	  sections	  were	  
determined,	  at	  least	  partly,	  on	  who	  controlled	  mineral	  rights.	  
	  
Page	  1	  Each	  section	  has	  independent	  utility	  and	  logical	  termini.	  	  
	  
This	  has	  not	  been	  supported	  by	  any	  analysis	  made	  available	  to	  the	  public,	  for	  Section	  IIIB	  or	  
any	  other	  Section.	  	  The	  independent	  utility	  and	  logical	  termini	  determination	  certainly	  does	  
not	  apply	  to	  Section	  IIIB.	  	  	  Section	  IIIB	  has	  no	  logical	  termini	  at	  the	  eastern	  end;	  it	  leaves	  
Grundy	  and	  goes	  into	  a	  sparsely	  populated	  area	  with	  very	  little	  traffic	  and.	  
	  
Page	  1	  Each	  section	  is	  of	  sufficient	  length	  to	  address	  environmental	  matters	  on	  a	  broad	  
scope	  and	  each	  would	  provide	  a	  serviceable	  facility	  regardless	  of	  whether	  other	  U.S.	  Route	  
121	  sections	  are	  constructed.	  
	  
There	  are	  several	  short	  sections	  (Pound	  Bypass,	  Hawks	  Nest,	  and	  Rockhouse)	  to	  which	  this	  
“sufficient	  length	  to	  address	  environmental	  matters	  on	  a	  broad	  scope”	  surely	  does	  not	  
apply.	  
	  	  
Page	  1	  Accordingly,	  in	  January	  2006,	  VDOT	  entered	  into	  a	  Comprehensive	  Agreement	  with	  
private	  contractors	  for	  design	  and	  construction	  of	  the	  project.	  The	  contractors	  have	  coal	  
mining	  interests	  and	  expertise	  throughout	  the	  region.	  As	  such,	  they	  were	  tasked	  by	  VDOT	  to	  
develop	  modifications	  to	  the	  selected	  Alternative	  F1	  that	  would	  best	  take	  advantage	  of	  the	  
value	  of	  the	  contractors’	  ownership	  of	  mineral	  rights	  and	  their	  expertise	  in	  large-‐scale	  
earth-‐moving	  operations	  used	  to	  recover	  coal	  reserves	  to	  substantially	  reduce	  the	  
estimated	  cost	  of	  the	  project.	  	  
	  
The	  mining	  interests	  of	  the	  contractors	  should	  not	  be	  used	  as	  the	  basis	  for	  determining	  
which	  Alternative	  to	  advance.	  	  And	  as	  mining	  companies,	  their	  interests	  certainly	  are	  not	  
compatible	  with	  the	  development	  of	  an	  Alternative	  designed	  for	  the	  good	  of	  the	  public.	  
	  
This	  is	  evidenced	  by	  the	  fact	  that	  the	  contractor	  for	  Section	  IIIB,	  is	  the	  defendant	  in	  a	  
current	  lawsuit,	  in	  which	  the	  Grundy	  IDA	  is	  one	  of	  the	  of	  the	  plaintiffs.	  	  Apparently,	  Bizzack	  
allegedly	  stole	  coal	  from	  the	  plaintiffs	  during	  construction	  of	  the	  460	  Bypass.	  	  The	  plaintiffs	  
make	  the	  following	  claim:	  
	  

“that	  Bizzack	  and	  Bizzack	  Construction	  had	  obtained	  no	  right	  to	  remove	  the	  coal	  in	  
the	  course	  of	  the	  highway	  construction	  and	  that	  they	  had	  engaged	  in	  a	  conspiracy	  
with	  others	  to	  injure	  the	  plaintiffs	  by	  taking	  and	  selling	  the	  coal.	  In	  separate	  counts,	  



they	  assert	  causes	  of	  action	  for	  trespass,	  conversion,	  assumpsit,	  gross	  negligence,	  
conspiracy,	  fraud,	  and	  constructive	  fraud.”	  (Case	  No	  1:14CV00034)	  

	  
If	  these	  allegations	  are	  substantiated,	  VDOT	  certainly	  should	  not	  be	  negotiating	  a	  contract,	  
based	  on	  coal	  synergy,	  with	  this	  company.	  
	  
Page	  1	  As	  shown	  in	  Figure	  2,	  Alternative	  F1	  Modified	  in	  Section	  IIIB	  is	  depicted	  as	  a	  750-‐
foot-‐wide	  corridor	  to	  allow	  for	  a	  consistent	  comparison	  with	  the	  relevant	  portion	  of	  
Alternative	  F1	  (build	  alternatives	  were	  depicted	  in	  the	  Environmental	  Impact	  Statement	  as	  
750-‐foot-‐wide	  corridors).	  
	  
The	  re-‐evaluations	  for	  the	  other	  sections	  depicted	  corridors	  that	  reflected	  actual	  
ROW/disturbance	  limits.	  It	  is	  unclear	  in	  the	  discussion	  whether	  the	  ROW	  for	  the	  proposed	  
F1	  Modified	  Alternative	  will	  actually	  be	  contained	  within	  this	  750	  feet.	  Is	  the	  750-‐foot-‐wide	  
corridor	  an	  upper	  limit	  on	  the	  amount	  of	  disturbance	  associated	  with	  the	  currently	  
proposed	  Alternative?	  	  Is	  it	  possible/probable	  that	  disturbance	  associated	  with	  the	  project	  
will	  occur	  outside	  this	  750	  feet?	  
	  
Page	  6	  Coal	  synergy	  is	  an	  innovative	  concept	  that	  utilizes	  large-‐scale	  earth	  moving	  
equipment	  and	  techniques	  common	  to	  the	  mining	  industry	  and	  revenue	  from	  coal	  recovery	  
to	  offset	  roadway	  construction	  costs,	  thereby	  reducing	  the	  expenditure	  of	  public	  funds.	  
	  
These	  “techniques”	  common	  to	  the	  mining	  industry	  need	  to	  be	  defined/explained.	  	  I	  assume	  
the	  techniques	  referenced,	  involve	  blasting	  away	  layers	  of	  rock,	  resulting	  in	  extensive	  
vertical	  cuts.	  	  The	  spoil	  generated	  from	  this	  fracturing	  of	  rock	  will	  presumably	  be	  placed	  in	  
hollows	  to	  bring	  those	  areas	  up	  to	  grade.	  This	  type	  of	  disturbance	  that	  is	  associated	  with	  
surface	  mining	  has	  had	  adverse	  environmental	  impacts	  in	  the	  area.	  	  There	  needs	  to	  be	  an	  
estimate	  of	  the	  extent	  of	  cuts	  and	  the	  fill	  volumes	  that	  would	  result	  from	  the	  proposed	  
Alternative.	  	  
	  
I	  assume	  the	  location	  of	  the	  originally	  preferred	  F1	  minimized	  the	  amount	  of	  earthwork	  
required	  by	  working	  within	  topographic	  constraints.	  	  The	  techniques	  used	  by	  coal	  
companies	  eliminate	  the	  constraints	  of	  topography,	  but	  at	  what	  cost	  to	  the	  environment?	  
	  
The	  amount	  of	  earthwork	  required	  by	  F1	  Alternative	  Modified	  should	  be	  estimated	  and	  
compared	  to	  earthwork	  required	  by	  the	  original	  F1	  Alternative.	  
	  
Page	  6	  Coal	  recovery	  is	  not	  the	  largest	  savings	  factor;	  it	  is	  the	  economies	  of	  scale	  achieved	  
with	  the	  equipment	  and	  the	  techniques	  that	  reduces	  excavation	  cost,	  which	  is	  the	  largest	  
cost	  for	  construction	  in	  the	  project	  area’s	  mountainous	  terrain.	  
	  
VDOT	  has	  previously	  indicated	  that	  savings	  will	  be	  generated	  using	  revenue	  from	  
marketable	  coal	  reserves.	  
	  
I	  am	  concerned	  about	  this	  “scale”	  and	  the	  coal	  mining	  “techniques.”	  Alternative	  F1	  followed	  
the	  contour	  of	  the	  landscape.	  	  Alternative	  F1	  Modified	  does	  not	  and	  cuts	  straight	  across	  
topographic	  lows	  and	  highs.	  I	  assume	  the	  higher	  landscape	  will	  be	  blasted	  and	  this	  
fractured	  material	  will	  be	  placed	  in	  the	  hollows.	  	  	  This	  “technique”	  has	  had	  long-‐term	  
adverse	  impacts	  on	  water	  quality	  of	  area	  streams.	  	  	  
	  



The	  amount	  of	  excavation	  required	  for	  the	  F1	  Modified	  Alternative	  should	  be	  estimated	  and	  
compared	  with	  other	  Alternatives.	  
	  
Page	  6	  The	  proposed	  change	  to	  Alternative	  F1	  is	  being	  made	  to	  realize	  the	  benefits	  of	  the	  
coal	  synergy	  approach	  to	  project	  implementation	  whereby	  substantial	  savings	  in	  
construction	  costs	  would	  be	  realized.	  
	  
Savings	  in	  construction	  cost	  should	  be	  just	  one	  factor	  considered	  in	  the	  review	  of	  the	  F1	  
Modified.	  	  	  It	  appears	  VDOT	  has	  used	  cost	  savings	  as	  the	  determining	  factor.	  	  Unfortunately,	  
the	  public	  is	  unable	  to	  consider	  this	  factor	  in	  the	  review	  of	  the	  proposed	  Alternative,	  
because	  VDOT	  has	  failed	  to	  provide	  a	  cost	  estimate	  for	  either	  the	  originally	  preferred	  F1	  
Alternative	  or	  the	  F1	  Modified	  Alternative.	  
	  
What	  exactly	  are	  the	  cost	  savings	  that	  would	  be	  realized	  by	  utilizing	  coal	  synergy?	  Has	  
VDOT	  developed	  a	  cost	  estimate	  for	  Section	  IIIB	  F1	  and	  F1	  Modified?	  	  If	  not,	  how	  can	  cost	  
savings	  associated	  with	  the	  coal	  synergy	  Alternative	  be	  factored	  into	  a	  comparison	  with	  
other	  Alternatives?	  	  If	  yes,	  than	  these	  numbers	  should	  have	  been	  included	  in	  the	  Section	  IIIB	  
Public	  Hearing	  materials.	  
	  
Page	  6	  To	  respond	  to	  Congressional	  initiatives	  to	  designate	  and	  fund	  the	  proposed	  road	  
now	  designated	  as	  U.S.	  Route	  121	  as	  a	  high-‐priority	  corridor	  and	  a	  component	  of	  the	  
National	  Highway	  System	  	  
	  
Roads	  designated	  as	  part	  of	  the	  NHS	  should	  “be	  essential	  for	  interstate	  and	  regional	  
commerce	  and	  travel	  national	  defense,	  intermodal	  transfer	  facilities,	  and	  international	  
commerce	  and	  border	  crossings.”	  
	  
Section	  IIIB	  would	  not	  satisfy	  the	  requirements	  for	  this	  designation.	  	  
	  
Page	  6	  To	  improve	  mobility	  and	  safety	  	  
	  
The	  existence	  of	  the	  need	  to	  improve	  mobility	  and	  safety	  should	  be	  verified.	  	  	  Using	  raw	  
current	  traffic	  count	  data,	  up	  to	  date	  analyses	  of	  mobility	  issues	  should	  be	  completed.	  
Analysis	  of	  safety	  issues	  should	  be	  provided	  and	  alternatives	  to	  address	  those	  issues	  should	  
be	  considered.	  
	  
Page	  6	  	  	  The	  economic	  development	  aspects	  of	  the	  purpose	  and	  need	  involve	  expanding	  and	  
diversifying	  the	  economic	  opportunities	  within	  the	  region	  to	  offset	  ongoing	  declines	  in	  the	  
coal	  mining	  industry	  over	  time,	  and	  the	  highway	  facility	  is	  not	  aimed	  at	  facilitating	  the	  
transport	  of	  coal.	  	  
	  
VDOT	  has	  provided	  no	  evidence	  the	  project	  will	  satisfy	  the	  need	  for	  economic	  development	  
and	  based	  on	  the	  most	  recent	  economic	  impact	  report,	  I	  remain	  unconvinced	  that	  CFX	  
construction	  will	  provide	  substantial	  longterm	  economic	  benefit.	  	  	  Chmura’s,	  2013	  economic	  
impact	  analysis	  states,	  in	  reference	  to	  the	  economic	  impacts	  of	  highway	  construction:	  
	  

“with	  the	  development	  of	  computer	  and	  communication	  technology	  
as	  well	  as	  the	  declining	  role	  of	  manufacturing	  in	  the	  national	  economy,	  its	  
importance,	  relative	  to	  other	  factors,	  has	  diminished	  over	  time.	  Proximity	  to	  
markets,	  quantity	  and	  quality	  of	  the	  workforce,	  and	  quality	  of	  life	  factors	  are	  



increasingly	  important.”	  
	  

This	  echoes	  the	  conclusion	  of	  studies	  of	  highways	  on	  rural	  economies	  that	  conclude	  isolated	  
areas	  do	  not	  typically	  benefit	  from	  highway	  development	  and	  that	  the	  primary	  beneficiaries	  
are	  found	  in	  close	  proximity	  to	  metropolitan	  centers.	  And	  when	  the	  other	  “increasingly	  
important”	  factors	  are	  considered,	  it	  appears	  highly	  unlikely	  that	  the	  CFX	  will	  attract	  new	  or	  
expanding	  business	  to	  the	  area.	  Wise,	  Dickenson	  and	  Buchanan	  are	  all	  distant	  from	  any	  
metropolitan	  area.	  The	  quality	  of	  workforce,	  using	  educational	  attainment	  as	  a	  measure,	  is	  
low.	  Chmura	  recognizes	  this	  detriment	  to	  attracting	  new	  business,	  stating,	  “The	  implication	  
of	  the	  lower	  educational	  attainment	  for	  the	  CFX	  Corridor	  is	  that	  when	  the	  area	  has	  a	  need	  
for	  highly	  skilled	  occupations,	  it	  becomes	  more	  likely	  that	  a	  firm	  will	  recruit	  from	  outside	  
the	  region.”	  
	  
Page	  7	  Coal	  synergy	  is	  a	  construction	  method,	  a	  tool	  to	  deliver	  a	  roadway	  project	  that	  would	  
meet	  the	  transportation	  needs	  identified	  sooner	  and	  using	  less	  public	  funds	  than	  would	  be	  
possible	  using	  conventional	  methods.	  
	  
When	  compared	  with	  typical	  construction	  methods,	  this	  “tool”	  has	  the	  potential	  to	  have	  a	  
much	  higher	  level	  of	  adverse	  impacts	  on	  the	  environment	  and	  public	  health.	  	  
	  
Page	  8	  All	  coal	  recovery	  is	  regulated	  by	  the	  Virginia	  Department	  of	  Mines,	  Minerals,	  and	  
Energy’s	  Division	  of	  Mined	  Land	  Reclamation	  (DMLR)	  with	  oversight	  from	  the	  federal	  Office	  
of	  Surface	  Mining	  (OSM)	  
	  
I	  have	  extensive	  personal	  experience	  with	  the	  failure	  of	  both	  of	  these	  agencies	  to	  properly	  
enforce	  regulations.	  	  This	  failure	  results	  in	  part,	  from	  the	  strength	  of	  the	  mining	  industry	  
and	  it’s	  inordinate	  level	  of	  influence	  on	  state	  and	  local	  politics.	  	  	  
	  
Page	  8	  At	  this	  time,	  there	  are	  no	  active	  or	  permitted	  mines	  within	  the	  Section	  IIIB	  
Alternative	  F1	  Modified	  corridor	  and	  there	  are	  no	  current	  or	  pending	  mining	  applications.	  
	  
As	  previously	  stated	  by	  VDOT,	  a	  benefit	  for	  the	  mining	  companies,	  is	  the	  development	  of	  	  
“satellite	  mines”	  adjacent	  to	  the	  corridor.	  	  I	  am	  concerned,	  that	  the	  access	  made	  available	  
during	  the	  construction	  process,	  would	  act	  to	  make	  further	  mining	  outside	  of	  the	  corridor	  
financially	  feasible	  for	  the	  contractor.	  	  If	  it	  is	  possible	  the	  road	  construction	  will	  facilitate	  
additional	  mining	  outside	  of	  the	  corridor,	  the	  impacts	  associated	  with	  that	  additional	  
mining	  should	  be	  considered.	  
	  
Page	  8	  Therefore,	  any	  coal	  removed	  from	  the	  corridor	  as	  part	  of	  the	  roadway	  construction	  
project	  would	  constitute	  incidental	  coal	  removal,	  which	  occurs	  as	  a	  matter	  of	  course	  on	  
most	  road	  projects	  within	  the	  coal-‐producing	  counties	  in	  southwest	  Virginia	  (Wise,	  
Dickenson,	  and	  Buchanan	  Counties,	  as	  well	  as	  parts	  of	  Russell	  and	  Tazewell)	  and	  would	  
therefore	  not	  be	  unique	  or	  unusual.	  
	  
This	  statement	  is	  misleading	  because	  it	  implies	  that	  the	  mining	  that	  will	  take	  place	  is	  typical	  
of	  road	  construction	  projects	  in	  the	  VA	  coalfields.	  	  This	  is	  not	  the	  case.	  Other	  construction	  
projects	  have	  not	  been	  developed	  nor	  designed	  to	  maximize	  coal	  recovery,	  and	  the	  coal	  
recovery	  that	  does	  take	  place	  is	  truly	  incidental.	  	  
	  
The	  coal	  synergy	  approach	  is	  unique	  according	  to	  previous	  statements	  made	  by	  VDOT:	  



	  
“VDOT	  anticipates	  the	  contract	  documents	  with	  Alpha	  and	  Pioneer	  [now	  Bizzack]	  for	  
the	  development	  of	  the	  roadway	  to	  rough	  grade	  will	  include	  a	  special	  feature	  
unique	  in	  Virginia	  to	  the	  CFX.	  	  For	  every	  ton	  of	  marketable	  coal	  recovered	  in	  excess	  
of	  a	  predetermined	  quantity,	  the	  coal	  companies	  will	  “credit”	  VDOT	  with	  a	  specified	  
number	  of	  cubic	  yards	  of	  excavation.”	  (Work	  plan	  Special	  Experimental	  Project	  No.	  
14	  Alternative	  Contracting	  February	  2008)	  (emphasis	  mine)	  

	  
Ultimately,	  VDOT	  and	  the	  coal	  company	  will	  determine	  what	  is	  incidental;	  DMLR	  does	  not	  
have	  the	  road	  construction/engineering	  expertise	  to	  critically	  evaluate	  this	  determination.	  	  
VDOT’s	  cost	  savings	  are	  based	  directly	  on	  the	  amount	  of	  coal	  that	  is	  mined.	  	  This	  creates	  a	  
unique	  situation	  where	  both	  the	  private	  partner	  and	  VDOT	  benefit	  from	  maximizing	  what	  is	  
considered	  “incidental”	  coal	  removal.	  	  This	  is	  a	  concern	  because	  it	  could	  lead	  to	  more	  
mining	  and	  more	  disturbance	  than	  is	  truly	  necessary	  for	  project	  completion.	  
	  
The	  contract	  awarded	  to	  Bizzack	  for	  the	  460	  Connector	  indicates	  that	  VDOT	  also	  stands	  to	  
profit	  from	  mining	  outside	  of	  the	  construction	  limits	  so	  VDOT	  is	  likely	  to	  encourage	  and	  
facilitate	  such	  mining:	  
	  

“For	  Merchantable	  Clean	  Coal	  extracted	  outside	  of	  the	  Construction	  Limits	  and	  for	  
which	  Merchantable	  Clean	  Coal	  Design-‐Builder	  holds	  mineral	  rights,	  Design-‐Builder	  
shall	  be	  entitled	  to	  93%	  of	  the	  gross	  receipts	  of	  such	  sale	  ($/Ton)	  and	  Department	  
credited	  or	  paid,	  as	  applicable,	  pursuant	  to	  Sections	  9.6.5	  and	  9.6.6,	  7%	  of	  the	  gross	  
receipts	  of	  such	  sale	  ($/Ton).”	  (2013	  460	  Design	  Build	  Contract)	  

	  
	  Page	  8	  At	  this	  point	  in	  project	  development,	  it	  is	  unknown	  if	  or	  where	  coal	  seams	  would	  be	  
encountered	  by	  the	  proposed	  construction	  and	  the	  potential	  locations	  of	  any	  applicable	  
GFEs	  also	  are	  not	  known	  at	  this	  time.	  
	  
At	  what	  point	  will	  VDOT	  know	  if	  or	  where	  coal	  seams	  would	  be	  encountered?	  	  Does	  the	  
contractor	  (Bizzack)	  have	  this	  knowledge?	  	  How	  were	  cost	  savings	  estimated	  without	  any	  
idea	  of	  how	  much	  earthwork	  VDOT	  would	  be	  credited	  from	  the	  coal	  recovered?	  	  	  
	  
Page	  9	  Mining	  is	  a	  tightly	  regulated	  process	  
	  
On	  paper	  this	  might	  be	  true,	  but	  in	  reality,	  DMLR,	  the	  agency	  tasked	  with	  enforcing	  these	  
regulations,	  fails	  miserably.	  	  This	  is	  evidenced	  by	  permitted	  highwalls	  that	  go	  unreclaimed	  
for	  decades,	  the	  continued	  decline	  of	  water	  quality	  of	  coalfield	  streams,	  the	  failure	  of	  
reclaimed	  permits	  to	  meet	  Post	  Mining	  Land	  Use	  requirements,	  and	  the	  recent	  petitioning	  
of	  the	  EPA	  to	  revoke	  DMLR’s	  permitting	  authority	  over	  the	  National	  Pollution	  Discharge	  
Elimination	  System	  program.	  
	  
Page	  9	  Any	  mining	  operations	  that	  occur	  outside	  the	  approved	  parameters	  are	  subject	  to	  
the	  normal	  regulatory	  and	  permitting	  processes.	  	  
	  
If	  there	  is	  the	  probability	  that	  mining	  operations	  will	  occur	  outside	  the	  project	  ROW,	  this	  
needs	  to	  be	  included	  in	  the	  review	  of	  impacts.	  	  If	  VDOT	  has	  any	  knowledge	  that	  mining	  will	  
occur	  outside	  of	  the	  ROW	  limits,	  full	  disclosure	  should	  be	  required.	  
	  



Page	  9	  Environmental	  conditions	  in	  the	  relevant	  portion	  of	  the	  study	  area	  have	  changed	  
little	  since	  2001	  when	  the	  FEIS	  was	  published.	  
	  
How	  is	  the	  “relevant	  portion	  of	  the	  study	  area”	  delineated?	  	  What	  does	  “changed	  little”	  
actually	  mean?	  	  Cumulative	  impacts	  have	  certainly	  occurred	  in	  the	  area	  since	  2001.	  	  I	  know	  
there	  has	  been	  additional	  loss	  of	  forested	  habitat	  from	  surface	  mining	  as	  well	  as	  303d	  listing	  
of	  additional	  stream	  segments	  in	  the	  Levisa	  watershed.	  	  
	  
Page	  9	  Alternative	  F1	  Modified	  shifts	  the	  Alternative	  F1	  corridor	  by	  at	  most	  approximately	  
1.5	  miles	  and	  actually	  overlaps	  at	  several	  points,	  and	  it	  crosses	  similar	  terrain.	  
	  
It	  may	  cross	  similar	  terrain	  but	  it	  does	  so	  in	  a	  totally	  different	  manner.	  	  The	  F1	  Modified	  
Alternative,	  instead	  of	  being	  built	  on	  contour,	  cuts	  across	  many	  topographic	  highs	  and	  lows.	  	  
This	  will	  result	  in	  an	  increase	  in	  excavation	  (cuts	  and	  fills)	  and	  a	  different	  set	  and	  level	  of	  
impacts	  than	  those	  resulting	  from	  the	  F1	  Alternative.	  
	  
The	  amount	  of	  earthwork,	  including	  the	  height	  of	  cuts	  and	  volumes	  of	  spoil,	  resulting	  from	  
the	  F1	  Alternative	  and	  F1	  Modified	  Alternative	  should	  be	  quantified.	  	  	  
	  
Page	  9	  Because	  alternatives	  in	  the	  FEIS	  were	  represented	  as	  750-‐foot-‐wide	  corridors,	  most	  
of	  the	  impacts	  calculations	  are	  based	  on	  750-‐foot-‐wide	  corridors.	  
	  
How	  was	  the	  750	  foot	  corridor	  width,	  used	  for	  impact	  calculations,	  determined?	  	  Does	  this	  
mean	  that	  the	  corridor	  could	  be	  much	  more	  or	  much	  less	  than	  750	  feet?	  
	  
The	  re-‐evaluations	  for	  the	  other	  sections	  (Section	  I,	  II,	  IV)	  depicted	  variable	  width	  corridors	  
that	  reflected	  actual	  ROW/disturbance	  limits	  and	  in	  those	  cases	  the	  ROW	  exceeded	  750	  ft.	  	  
It	  is	  unclear	  in	  the	  report	  whether	  the	  ROW	  for	  the	  proposed	  F1	  Modified	  Alternative	  will	  
actually	  be	  constrained	  within	  this	  750	  feet.	  Is	  the	  750-‐foot-‐wide	  corridor	  an	  upper	  limit	  on	  
the	  amount	  of	  disturbance	  associated	  with	  the	  currently	  proposed	  Alternative?	  	  Is	  it	  
possible/probable	  that	  disturbance	  associated	  with	  the	  project	  will	  occur	  outside	  this	  750	  
feet?	  
	  
Page	  11	  Traffic	  forecasts	  were	  updated	  and	  show	  between	  17%	  and	  47%	  increase	  in	  
average	  daily	  traffic	  volumes,	  depending	  on	  the	  location,	  by	  new	  design	  year	  of	  2035	  over	  
volume	  reported	  in	  FEIS	  for	  2020	  (from	  12,500	  to	  14,600	  vehicles	  per	  day	  on	  the	  most	  
heavily	  traveled	  section	  west	  of	  existing	  U.S.	  Route	  460;	  from	  3,200	  to	  4,700	  in	  vicinity	  of	  
Route	  642.)	  	  
	  
The	  2001	  FEIS	  provided	  forecasts	  for	  2020	  upon	  which	  this	  “updated	  forecast”	  is	  based.	  
According	  to	  VDOT’s	  Year	  2035	  Traffic	  Forecasting	  Memorandum	  (2008),	  the	  calculation	  of	  
the	  2020	  traffic	  volumes	  assumed	  an	  additional	  10,000	  housing	  units	  in	  the	  CFX	  corridor	  
based	  on	  “the	  attractiveness	  of	  this	  new	  facility.”	  	  This	  clearly	  was	  an	  invalid	  assumption.	  To	  
use	  these	  2020	  traffic	  volumes	  to	  generate	  forecasts	  for	  2035,	  is	  an	  equally	  invalid	  
approach.	  
	  
The	  following	  information	  is	  required	  to	  determine	  the	  need	  for	  the	  construction	  of	  Section	  
IIIB	  (and	  all	  CFX	  sections)	  and	  the	  resulting	  impacts:	  
	  

• raw	  traffic	  count	  data	  (not	  data	  based	  on	  estimations	  or	  models)	  detailing	  



current	  traffic	  volumes	  found	  on	  different	  parts	  of	  the	  existing	  road	  system	  
• up	  to	  date	  Level	  of	  Service	  (LOS)	  analysis	  based	  on	  these	  volumes,	  	  
• characterization	  of	  vehicle	  type	  (much	  of	  the	  truck	  traffic	  found	  in	  the	  past,	  

and	  that	  found	  currently	  is	  generated	  from	  coal	  mining,	  and	  is	  likely	  to	  
greatly	  decrease	  in	  the	  future)	  

• analyses	  of	  accident	  rates	  and	  identification	  of	  any	  High	  Accident	  sections	  of	  
the	  existing	  system	  	  	  

• percentage	  of	  local	  versus	  through	  traffic	  on	  various	  parts	  of	  the	  existing	  
road	  system	  	  

• estimation	  of	  local	  traffic	  volume	  that	  would	  utilize	  the	  CFX	  vs	  existing	  road	  
system	  	  

• evaluation	  of	  need	  for	  a	  four	  lane	  highway	  based	  on	  the	  above	  information	  
	  
	  
	  
Current	  traffic	  volume	  data	  of	  the	  existing	  road	  system	  is	  needed	  and	  the	  figures	  should	  be	  
based	  on	  raw	  counts,	  not	  estimations	  or	  models.	  	  	  The	  updated	  traffic	  forecast	  should	  use	  
this	  current	  data	  as	  the	  basis	  for	  the	  2035	  traffic	  volume	  projection.	  The	  need	  and	  
justification	  for	  a	  construction	  of	  a	  four-‐lane	  highway,	  based	  on	  current	  traffic	  volumes	  and	  
valid	  forecasts,	  should	  be	  re-‐evaluated.	  	  The	  increases	  in	  traffic	  volume	  that	  were	  predicted	  
in	  the	  FEIS	  have	  not	  occurred.	  	  There	  is	  no	  reason	  to	  expect	  an	  increase	  in	  traffic	  volumes	  
due	  to	  the	  lack	  of	  population	  growth	  in	  the	  CFX	  study	  area.	  	  Any	  increases	  or	  decreases	  in	  
volumes	  that	  are	  predicted	  to	  occur	  between	  now	  and	  the	  design	  year	  2035	  need	  to	  be	  
explained.	  	  	  
	  
Safety	  is	  an	  element	  of	  the	  Purpose	  and	  Need	  for	  Section	  IIIB.	  	  This	  “need”	  is	  based	  on	  
accident	  rate	  data	  from	  1997	  (2001	  FEIS).	  	  A	  traffic	  safety	  analysis,	  based	  on	  the	  current	  
existing	  conditions	  should	  be	  performed,	  to	  determine	  the	  location	  and	  type	  of	  safety	  issues	  
that	  need	  to	  be	  addressed.	  	  Alternatives	  to	  address	  safety	  issues,	  other	  than	  new	  road	  
construction,	  should	  be	  considered.	  
	  
Page	  11	  The	  Economic	  Impact	  of	  the	  Coalfields	  Expressway	  in	  the	  CFX	  Corridor	  in	  Virginia	  
and	  West	  Virginia	  report	  was	  completed	  in	  January	  2013	  by	  Chmura	  Economics	  &	  Analytics.	  	  
The	  study	  found	  that	  “The	  construction	  and	  ongoing	  existence	  of	  the	  Coalfields	  Expressway	  
(CFX	  will	  inject	  hundreds	  of	  millions	  of	  dollars	  into	  the	  CFX	  Corridor	  and	  provide	  jobs	  for	  
workers	  in	  construction,	  retail,	  service,	  and	  warehouse	  industries.	  	  The	  annual	  economic	  
impact	  is	  estimated	  to	  be	  $215.3	  million	  that	  sustains	  1,067	  jobs	  in	  2035	  after	  construction	  
is	  complete.	  
	  
This	  statement	  is	  found	  in	  the	  Traffic/Transportation	  Plan	  section	  of	  the	  Evaluation	  of	  
Impacts	  Table,	  although	  it	  has	  nothing	  to	  do	  with	  Traffic	  Impacts.	  
	  
The	  estimated	  $215.3	  million	  impact	  is	  based	  on	  questionable	  assumptions	  and	  figures	  used	  
to	  derive	  tangential	  economic	  savings	  impacts	  to	  the	  economic	  benefits	  estimates.	  
	  
For	  Virginia,	  Chmura	  predicts	  the	  following	  impact	  from	  construction	  of	  the	  CFX	  (savings	  
are	  annual):	  
	  
$16	  million	  from	  more	  efficient	  travel	  time	  assuming:	  



• all	  traffic	  will	  travel	  the	  entire	  length	  of	  the	  CFX	  
o even	  though	  most	  traffic	  is	  local	  and	  there	  is	  no	  reason	  to	  drive	  from	  

Pound	  to	  Slate	  	  
• the	  “cost”	  per	  mile	  is	  $13/hr	  for	  cars	  and	  $29/hr	  for	  trucks	  

o the	  basis	  for	  this	  “cost”	  is	  unstated	  	  
	  

$10.1	  million	  from	  reduced	  vehicle	  operation	  cost	  assuming:	  
• total	  vehicle	  hours	  traveled	  can	  be	  reduced	  by	  1.6	  million	  hours	  per	  year	  

o assuming	  all	  traffic	  is	  travelling	  from	  Pound	  to	  Slate?	  
• vehicle	  operation	  cost	  is	  $19/hour	  	  

o inflated	  figure?	  
	  

$2.3	  million	  from	  reduction	  in	  traffic	  accidents	  assuming:	  
• there	  will	  be	  a	  12%	  reduction	  in	  traffic	  accident	  rates	  

o there	  is	  no	  reason	  to	  assume	  traffic	  accident	  rates	  on	  a	  four	  lane	  will	  be	  less	  
than	  on	  the	  current	  roads,	  I	  think	  higher	  speeds	  would	  result	  in	  more	  
accidents	  

• each	  accident	  costs	  $203,332	  
o inflated	  figure?,	  in	  addition	  accidents	  on	  a	  higher	  speed	  four	  lane	  are	  likely	  

to	  be	  more	  costly	  and	  more	  likely	  to	  be	  fatal	  
	  
The	  majority	  of	  the	  1,067	  jobs	  that	  will	  be	  sustained	  (880)	  are	  found	  in	  the	  service	  industry	  
(gas	  stations,	  motels,	  and	  restaurants).	  	  And	  only	  317	  of	  those	  jobs	  would	  be	  located	  in	  
Virginia.	  	  
	  
The	  creation	  of	  a	  handful	  of	  low	  paying	  jobs	  in	  the	  service	  industry	  should	  not	  be	  
considered	  a	  significant	  economic	  benefit.	  	  And	  Chmura	  states	  that	  these	  businesses	  are	  not	  
entirely	  new	  because	  they	  may	  have	  already	  existed	  along	  current	  routes	  “and	  they	  may	  
relocate	  to	  CFX.”	  	  This	  suggests	  the	  proposed	  PPTA	  Alternative	  may	  have	  a	  negative	  impact	  
on	  existing	  businesses	  because	  it	  may	  pull	  traffic	  away	  from	  currently	  travelled	  routes	  and	  
town	  centers.	  	  The	  SEIS	  should	  consider	  impacts	  on	  pre	  existing	  businesses	  when	  reviewing	  
the	  PPTA	  Alternative.	  	  
	  
Chmura	  superficially	  addresses	  the	  economic	  impact	  of	  increased	  market	  access,	  stating,	  
“CFX	  will	  benefit	  mining,	  manufacturing,	  and	  agricultural	  businesses	  in	  the	  Corridor.”	  	  
Chmura	  goes	  on	  to	  report	  that	  mining	  related	  products	  account	  for	  89%	  of	  transportation	  
goods	  transported	  by	  truck.	  The	  agriculture	  base	  is	  almost	  nonexistent	  (.2%	  of	  industry)	  
along	  the	  CFX	  corridor	  because	  of	  the	  topography.	  Chmura	  reports	  manufacturing	  only	  
accounts	  for	  2.6%	  of	  industry.	  	  The	  primary	  industry	  sectors	  along	  the	  CFX	  corridor	  are	  
mining	  (15.1%)	  and	  healthcare	  and	  social	  assistance	  (16.9%).	  	  So	  essentially	  the	  mining	  
industry	  is	  the	  only	  sector	  that	  may	  benefit	  from	  increased	  market	  access.	  And	  there	  are	  
several	  factors	  indicating	  the	  coal	  mining	  industry	  will	  continue	  to	  decline.	  	  	  
	  
Although	  economic	  development	  and	  diversification	  is	  the	  primary	  need	  the	  CFX	  is	  
purported	  to	  address	  and	  the	  reason	  the	  project	  has	  a	  strong	  base	  of	  support,	  Chmura	  
dedicates	  less	  than	  one	  page	  to	  the	  discussion	  of	  	  “economic	  development	  benefits.”	  	  
Chmura	  starts	  their	  discussion	  with	  the	  following:	  “The	  presence	  of	  an	  interstate	  highway	  
can	  increase	  the	  appeal	  of	  the	  region	  to	  expanding	  and	  relocating	  firms.”	  (emphasis	  mine)	  	  
	  



Obviously	  the	  CFX	  is	  not	  an	  interstate	  highway.	  	  Chmura	  again	  makes	  reference	  to	  the	  CFX	  
as	  an	  interstate	  in	  the	  closing	  summary:	  	  “CFX	  will	  benefit	  mining,	  manufacturing,	  and	  
agricultural	  businesses	  in	  the	  CFX	  Corridor	  by	  providing	  easier	  access	  to	  markets.	  The	  
presence	  of	  an	  interstate	  highway	  can	  increase	  the	  appeal	  of	  the	  region	  to	  expanding	  and	  
relocating	  firms.”	  (emphasis	  mine)	  The	  fact	  that	  Chmura	  thinks	  they	  are	  analyzing	  the	  
potential	  impacts	  of	  an	  interstate	  highway	  is	  troublesome.	  It	  suggests	  a	  serious	  lack	  of	  rigor	  
in	  their	  analyses	  and	  adds	  to	  the	  questionable	  validity	  of	  their	  generalized	  conclusions.	  
	  
Chmura	  does	  go	  on	  to	  admit	  “with	  the	  development	  of	  computer	  and	  communication	  
technology	  as	  well	  as	  the	  declining	  role	  of	  manufacturing	  in	  the	  national	  economy,	  its	  
importance,	  relative	  to	  other	  factors,	  has	  diminished	  over	  time.	  Proximity	  to	  markets,	  
quantity	  and	  quality	  of	  the	  workforce,	  and	  quality	  of	  life	  factors	  are	  increasingly	  important.”	  
	  
This	  echoes	  the	  conclusion	  of	  studies	  of	  highways	  on	  rural	  economies	  that	  conclude	  isolated	  
areas	  do	  not	  typically	  benefit	  from	  highway	  development	  and	  that	  the	  primary	  beneficiaries	  
are	  found	  in	  close	  proximity	  to	  metropolitan	  centers.	  	  And	  when	  the	  other	  “increasingly	  
important”	  factors	  are	  considered,	  it	  appears	  highly	  unlikely	  that	  the	  CFX	  will	  attract	  new	  or	  
expanding	  business	  to	  the	  area.	  	  	  Wise,	  Dickenson	  and	  Buchanan	  are	  all	  distant	  from	  any	  
metropolitan	  area.	  	  The	  quality	  of	  workforce,	  using	  educational	  attainment	  as	  a	  measure,	  is	  
low.	  	  Chmura	  recognizes	  this	  detriment	  to	  attracting	  new	  business,	  stating,	  “The	  implication	  
of	  the	  lower	  educational	  attainment	  for	  the	  CFX	  Corridor	  is	  that	  when	  the	  area	  has	  a	  need	  
for	  highly	  skilled	  occupations,	  it	  becomes	  more	  likely	  that	  a	  firm	  will	  recruit	  from	  outside	  
the	  region.”	  	  	  
	  
Another	  supposed	  economic	  benefit	  Chmura	  includes	  is	  the	  flat	  land	  resulting	  from	  highway	  
construction	  in	  mountainous	  areas.	  	  The	  “flat	  land”	  to	  which	  Chmura	  refers	  should	  be	  
considered	  a	  huge	  cost	  because	  it	  necessitates	  destruction	  of	  the	  natural	  landscape.	  
Furthermore,	  because	  of	  past	  surface	  coal	  mining,	  there	  is	  already	  flat	  land	  (including	  
industrial	  parks)	  available	  in	  and	  along	  the	  CFX	  corridor,	  that	  is	  not	  utilized.	  	  	  Flat	  land,	  in	  
and	  of	  itself,	  should	  not	  be	  considered	  an	  economic	  benefit.	  
	  
Page	  13	  Visual	  and	  Aesthetics	  While	  the	  corridor	  shifts	  would	  impact	  areas	  not	  impacted	  by	  
Alternative	  F1,	  the	  character	  and	  magnitude	  of	  those	  impacts	  are	  not	  substantially	  different	  
from	  those	  addressed	  in	  the	  FEIS.	  The	  general	  effect	  of	  Alternative	  F1	  Modified	  on	  the	  
viewshed	  is	  substantially	  the	  same.	  	  
	  
The	  coal	  synergy	  method	  of	  road	  construction,	  with	  the	  increased	  size	  of	  cuts	  and	  fills	  is	  
likely	  to	  result	  in	  major	  changes	  to	  the	  visual	  impacts.	  	  	  
	  
Page	  15	  The	  FEIS	  documented	  the	  habitat	  loss	  as	  minor	  primarily	  because	  it	  constituted	  
less	  than	  one	  half	  of	  one	  percent	  of	  the	  total	  forested	  land	  in	  Buchanan	  and	  Dickinson	  
Counties.	  	  
	  
The	  cited	  “one	  half	  of	  one	  percent,”	  from	  the	  2001	  FEIS,	  is	  based	  on	  a	  1993	  land	  use	  survey.	  	  
The	  impacts	  of	  habitat	  loss	  and	  fragmentation	  need	  to	  be	  considered	  based	  on	  existing	  
conditions.	  	  During	  the	  past	  two	  decades,	  thousands	  of	  acres	  of	  additional	  forest	  habitat	  in	  
Buchanan	  and	  Dickenson	  Counties,	  have	  been	  lost	  because	  of	  the	  development	  of	  surface	  
mines.	  	  
	  
Page	  16	  The	  FEIS	  reported	  studies	  of	  three	  federally	  listed	  species:	  Virginia	  spiraea,	  small	  



whorled	  pogonia,	  and	  Indiana	  Bat.	  Through	  extensive	  coordination	  with	  the	  U.S.	  Fish	  and	  
Wildlife	  Service	  (USFWS)	  and	  Virginia	  Department	  of	  Conservation	  and	  Recreation	  (VDCR)	  
and	  intensive	  field	  surveys	  of	  potential	  habitat	  areas	  at	  four	  sites	  in	  Buchanan	  County,	  it	  
was	  determined	  that	  Virginia	  spiraea	  and	  the	  small	  whorled	  pogonia	  were	  not	  present	  
within	  the	  study	  area	  and	  would	  not	  be	  impacted.	  	  
	  
Where	  were	  these	  four	  sites,	  surveyed	  for	  spiraea	  and	  small	  whorled	  pogonia,	  located	  (in	  
the	  F1	  or	  F1	  Modified	  Corridor)?	  	  When	  were	  these	  surveys	  completed?	  	  Surely	  it	  cannot	  be	  
determined	  that	  these	  two	  species	  are	  not	  present	  in	  the	  study	  area	  based	  on	  the	  survey	  of	  
four	  sites	  somewhere	  in	  Buchanan	  County.	  
	  
Page	  16	  A	  scoping	  letter	  was	  sent	  to	  USFWS	  in	  September	  2008;	  no	  reply	  was	  received	  to	  
correspondence	  specifically	  for	  Section	  IIIB.	  However,	  correspondence	  received	  in	  May	  
2008	  for	  the	  adjacent	  construction	  project,	  Section	  IIIC,	  identified	  no	  federally	  listed	  
threatened	  or	  endangered	  species	  recorded	  in	  Buchanan	  County	  that	  were	  not	  addressed	  in	  
the	  FEIS.	  	  
	  
The	  official	  species	  list	  was	  updated	  as	  part	  of	  the	  environmental	  studies	  for	  Alternative	  F1	  
Modified	  by	  completing	  the	  online	  project	  review	  through	  USFWS’s	  Information,	  Planning,	  
and	  Consultation	  (IPaC)	  system.	  	  
	  
Do	  the	  2008	  correspondence	  related	  Section	  IIIC,	  and	  the	  online	  project	  review,	  represent	  
the	  total	  extent	  of	  coordination	  with	  USFWS?	  	  If	  so,	  I	  don’t	  this	  should	  be	  considered	  an	  
adequate	  level	  of	  consultation	  or	  coordination.	  
	  
Page	  17	  Unavoidable	  impacts	  are	  anticipated;	  however,	  minimization	  measures	  will	  be	  
developed	  in	  consultation	  with	  the	  permitting	  agencies	  to	  offset	  those	  impacts.	  A	  decision	  
regarding	  the	  approach	  to	  stream	  crossings	  will	  be	  made	  during	  final	  design;	  it	  is	  
anticipated	  that	  a	  variety	  of	  methods	  will	  be	  utilized,	  such	  as	  culverts,	  bridges,	  and	  fills	  in	  
combination	  with	  french	  drains.	  	  
	  
The	  “unavoidable	  impacts”	  need	  to	  be	  defined.	  	  I	  assume	  the	  coal	  synergy	  method	  of	  road	  
construction	  will	  lead	  to	  the	  creation	  of	  hollow	  and	  valley	  fills	  that	  bury	  headwaters.	  	  The	  
indirect	  impact	  of	  hollow	  and	  valley	  fills	  on	  downstream	  waters	  should	  also	  be	  considered.	  	  	  
It	  is	  this	  type	  of	  operation	  that	  has	  elevated	  TDS	  levels	  of	  coalfield	  streams	  and	  caused	  
benthic	  impairments.	  	  
	  
The	  “minimization	  measures,”	  typically	  utilized,	  may	  not	  be	  applicable	  for	  the	  coal	  synergy	  
method	  of	  road	  construction.	  	  	  	  	  
	  
Page	  18	  Compensation	  for	  unavoidable	  impacts	  will	  follow	  the	  US	  Army	  Corps	  of	  Engineer’s	  
Final	  Compensatory	  Mitigation	  Rule	  that	  standardizes	  mitigation	  nationally.	  This	  
compensation	  follows	  a	  hierarchy	  of	  preferred	  mitigation	  approaches	  that	  include:	  1)	  
mitigation	  banks;	  2)	  in-‐lieu	  fees;	  and	  3)	  permitee-‐responsible	  mitigation.	  	  
	  
The	  opportunities	  for	  mitigation	  in	  the	  impacted	  watersheds	  may	  be	  limited	  and	  such	  
limitations	  should	  be	  considered.	  	  Mitigation	  opportunities	  were	  not	  available	  through	  
mitigation	  banks	  or	  in-‐lieu	  fees	  for	  the	  460	  Connector	  Phase	  II.	  	  Although	  I	  live	  at	  the	  upper	  
reaches	  of	  the	  Pound	  River	  watershed	  which	  is	  two	  counties	  away	  from	  the	  impacted	  
watershed,	  I	  was	  approached	  about	  possible	  “restoration”	  projects	  on	  my	  property	  to	  



mitigate	  impacts	  from	  the	  460	  Connector	  Phase	  II.	  	  Even	  more	  troubling	  was	  the	  fact	  that	  it	  
didn’t	  appear	  to	  matter	  to	  the	  contractor	  that	  there	  was	  nothing	  to	  mitigate	  along	  this	  
stretch	  of	  river.	  	  	  
	  
Page	  	  18	  As	  indicated	  in	  the	  FEIS,	  the	  build	  alternatives	  are	  not	  expected	  to	  substantially	  
further	  impair	  the	  area's	  water	  quality.	  
	  
The	  FEIS	  did	  not	  consider	  the	  currently	  proposed	  F1	  Modified	  Alternative	  and	  the	  coal	  
synergy	  method	  of	  road	  construction.	  	  	  
	  
What	  does	  “substantially	  further	  impair”	  mean?	  	  	  
	  
Page	  18	  During	  the	  design	  phase,	  VDOT	  would	  consider	  bridge	  designs	  and	  other	  measures	  
that	  would	  limit	  impacts.	  	  
	  
VDOT	  has	  failed	  to	  provide	  adequate	  information	  on	  stream	  impacts.	  	  But	  I	  think	  part	  of	  the	  
coal	  synergy	  approach	  to	  road	  construction	  eliminates	  the	  use	  of	  bridges	  and	  other	  
measures	  that	  would	  limit	  impacts,	  relying	  instead	  on	  fills	  that	  not	  only	  directly	  impact	  the	  
buried	  streams,	  but	  also	  have	  the	  potential	  to	  impact	  downstream	  water	  quality.	  These	  
downstream	  impacts	  should	  be	  addressed.	  
	  
Page	  18	  	  Three	  of	  the	  streams	  within	  the	  study	  area	  have	  impaired	  water	  quality	  due	  to	  
mining	  activity	  and	  untreated	  sewage	  discharges	  and	  therefore	  have	  limited	  benthic	  
communities	  (see	  Table	  3).	  While	  streambed	  impacts	  have	  increased,	  significant	  impacts	  to	  
the	  limited	  benthic	  communities	  are	  not	  anticipated.	  	  
	  
The	  proposed	  F1	  Modified	  Alternative	  will	  utilize	  techniques	  typical	  of	  the	  mining	  activity	  
that	  has	  caused	  impaired	  water	  quality	  and	  limited	  benthic	  communities.	  	  Therefore,	  I	  
would	  anticipate	  similar	  adverse	  impacts	  to	  the	  benthic	  communities	  due	  to	  the	  mining	  
activities	  that	  are	  associated	  with	  coal	  synergy.	  	  
	  
The	  F1	  Modified	  Alternative	  is	  more	  likely	  to	  have	  adverse	  impacts	  on	  benthic	  communities	  
than	  the	  original	  F1	  Alternative.	  
	  
Page	  19	  The	  general	  assumptions	  and	  conclusions	  in	  the	  FEIS	  regarding	  indirect	  and	  
cumulative	  socioeconomic	  impacts	  remain	  valid.	  	  
	  
The	  FEIS	  analysis	  of	  socioeconomic	  impacts	  was	  based	  primarily	  on	  data	  from	  the	  late	  
1980’s	  and	  early	  1990’s.	  	  Socioeconomic	  conditions	  have	  changed	  significantly	  since	  that	  
time.	  	  The	  assumptions	  made	  in	  regards	  to	  socioeconomic	  impacts	  were	  invalid	  and	  
generated	  predictions	  that	  are	  also	  obviously	  invalid.	  	  	  For	  example,	  VDOT	  assumed	  an	  
additional	  10,000	  housing	  units	  and	  the	  creation	  of	  10,000	  new	  jobs	  would	  result	  from	  CFX	  
construction.	  (2008	  Coalfields	  Expressway	  Traffic	  Forecasting	  Memorandum,	  1999	  
Coalfields	  Expressway	  Economic	  Overview)	  
	  
Page	  22	  Because	  no	  information	  is	  available	  with	  respect	  to	  the	  natural	  resources	  
conditions	  existing	  at	  the	  time	  of	  mining	  activities	  over	  the	  last	  several	  decades,	  it	  is	  not	  
possible	  to	  reliably	  estimate	  the	  resulting	  impacts	  of	  those	  activities.	  	  
	  
This	  information	  should	  be	  available	  from	  DMLR.	  	  	  



	  
Page	  22	  	  Under	  current	  mine	  permitting	  requirements,	  adverse	  impacts	  are	  offset	  by	  
mitigation	  measures,	  which	  include	  reclamation	  of	  mined	  lands	  (restoration	  to	  approximate	  
original	  contours	  and	  reestablishment	  of	  vegetation),	  sediment	  controls,	  and	  stream	  and	  
wetland	  mitigation.	  	  
	  
These	  mitigation	  measures	  have	  not	  proven	  to	  be	  protective	  of	  water	  quality,	  as	  evidenced	  
by	  the	  continued	  decline	  of	  water	  quality	  in	  the	  mining	  impacted	  streams.	  	  The	  TMDLs	  
developed	  for	  coalfield	  streams	  have	  also	  failed	  to	  reduce	  adverse	  impacts	  and	  improve	  
water	  quality.	  
	  
Page	  22	  Mining	  activities,	  especially	  pre-‐SMCRA	  activities	  on	  now-‐abandoned	  mine	  lands,	  
are	  blamed	  in	  part	  for	  the	  stream	  impairments	  in	  Levisa	  Fork	  (see	  Table	  3)	  that	  have	  led	  to	  
development	  of	  total	  maximum	  daily	  load	  (TMDL)	  requirements.	  	  
	  
The	  TMDL	  was	  developed	  for	  Total	  Suspended	  Solids	  (TSS).	  	  Although	  pre-‐SMCRA	  mining	  
was	  assumed	  to	  be	  a	  major	  contributor	  of	  TSS,	  this	  assumption	  was	  based	  on	  flawed	  
analyses	  of	  contributions	  from	  the	  9,973	  acres	  classified	  as	  AML.	  	  It	  was	  assumed	  in	  TMDL	  
development	  that	  these	  areas	  were	  poorly	  vegetated,	  when	  in	  reality,	  85-‐90%	  have	  been	  
naturally	  reforested.	  	  These	  areas	  are	  not	  the	  major	  contributor	  of	  TSS	  as	  the	  TMDL	  report	  
claims.	  	  Permitted	  surface	  mines	  are	  the	  primary	  source	  of	  TSS	  and	  DMLR	  has	  failed	  to	  
properly	  regulate	  TSS	  contributions	  from	  this	  source.	  The	  excessive	  sediment	  levels	  
generated	  during	  storm	  events	  is	  not	  represented	  in	  the	  monitoring	  required	  by	  DMLR.	  	  In	  
addition,	  mining	  permits	  are	  exempt	  from	  TSS	  limits	  and	  utilize	  Alternate	  Effluent	  Limits,	  if	  
TSS	  monitoring	  samples	  are	  collected	  after	  storm	  events	  with	  >	  .2”	  of	  precipitation.	  
	  
Page	  22-‐23	  Moreover,	  it	  is	  not	  100%	  certain	  that	  coal	  would	  actually	  be	  encountered	  on	  
those	  lands	  crossed	  by	  Alternative	  F1	  Modified.	  Accordingly,	  based	  on	  currently	  available	  
information,	  it	  is	  not	  expected	  that	  the	  project	  would	  indirectly	  cause	  the	  development	  of	  
future	  coal	  mines	  in	  the	  vicinity	  of	  the	  corridor.	  If	  any	  mines	  are	  developed	  outside	  the	  
corridor	  limits	  in	  the	  future,	  they	  would	  be	  subject	  to	  normal	  permitting	  and	  environmental	  
review	  processes	  of	  the	  regulatory	  agencies.	  If	  coal	  is	  encountered	  within	  the	  corridor,	  any	  
recovery	  of	  it	  would	  be	  subject	  to	  the	  GFE	  process	  described	  earlier	  in	  Section	  3.	  	  
	  
The	  location,	  of	  the	  F1	  Modified	  Alternative,	  was	  chosen	  by	  the	  coal	  company	  partner.	  	  
VDOT	  has	  previously	  indicated	  that	  the	  savings	  from	  coal	  synergy	  result	  in	  part	  from	  the	  
revenue	  generated	  by	  marketable	  coal	  reserves.	  	  The	  choice	  of	  location	  was	  certainly	  based	  
on	  maximizing	  access	  to	  coal	  reserves.	  	  Surely	  VDOT	  has	  some	  knowledge	  of	  the	  coal	  
reserves	  present	  in	  the	  corridor	  because	  cost	  saving	  calculations	  would	  be	  based	  on	  that	  
information.	  
	  
Thank	  you	  for	  your	  consideration	  of	  the	  above	  comments.	  	  	  
	  
Sincerely,	  
	  
Jessica	  Bier	  
	  
	  
	  
	  



 
 
 
 
 

Interest Group Comments 
− Southern Environmental Law Center, Sierra 

Club, Appalachian Voices, and Southern 
Appalachian Mountain Stewards 

  



	 	

	
	

 

        6 October 2014 

Mandy Cox  
Program Manager 
Virginia Department of Transportation 
870 Bonham Road 
Bristol, VA 24201 
Route121CFX@vdot.virginia.gov  
 
VIA EMAIL 

RE: Comments on VDOT’s Environmental Studies for Modifications to Alternative 
F1, Section IIIB of the Coalfields Expressway (Proposed U.S. 121)  

Dear Ms. Cox: 

Please accept these comments on behalf of the Southern Environmental Law Center, 
Sierra Club, Appalachian Voices, and Southern Appalachian Mountain Stewards, regarding the 
Environmental Studies for Modifications to Alternative F1, Section IIIB of the Coalfields 
Expressway (“CFX”) in Buchanan County, Virginia.  The Southern Environmental Law Center 
is a non-partisan, non-profit organization that works throughout Virginia and the southeastern 
United States to promote transportation and land use decisions that strengthen our communities, 
protect our natural resources, and improve our quality of life.  Sierra Club is a non-profit 
organization that is dedicated to exploring, enjoying, and protecting the wild places of the Earth; 
to practicing and promoting the responsible use of the Earth’s resources and ecosystems; to 
educating and enlisting humanity to protect and restore the quality of the natural and human 
environment; and to using all lawful means to carry out those objectives.  Appalachian Voices is 
a non-profit organization committed to protecting the land, air, and water of the central and 
southern Appalachian region, focusing on reducing coal’s impact on the region.  Southern 
Appalachian Mountain Stewards is a non-profit organization that works to prevent and correct 
harmful economic, environmental and human health effects of coal extraction in Virginia’s Wise 
and Dickenson Counties, and to promote sustainable economic development in the region.   

INTRODUCTION 

 On 4 August 2014, VDOT issued the Environmental Study in which it proposed to re-
route Section IIIB of the CFX project as part of a “coal synergy” partnership to allow coal 
companies to engage in surface coal mining along the modified route in exchange for leaving the 
mined out locations graded for highway construction.  The modified route, referred to as 
Alternative F1 Modified, would extend 14.9 miles from Route 614 to Route 643 in Buchanan 
County.  VDOT’s proposal would reroute the original Section IIIB, analyzed in the Federal 
Highway Administration’s (“FHWA”) 2001 Environmental Impact Statement (“EIS”) for the 
entire CFX project, by as much as 1.5 miles. 

VDOT’s proposal follows close on the heels of the FHWA’s decision that the 
requirements of the National Environmental Policy Act (“NEPA”) could not be satisfied by 
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simply issuing an Environmental Assessment for VDOT’s similar proposal to modify Section II 
of the CFX to allow coal mining as an integral part of the re-routed project.  Instead, as our 
groups had urged, the FHWA, on 22 May 2014, determined that VDOT must prepare a 
Supplemental Environmental Impact Statement (“SEIS”) for Section II because the 
environmental impacts from surface mining contemplated in connection with the altered route 
were significant and had not been evaluated in the 2001 EIS.  The same analysis applies here:  
NEPA dictates that VDOT and FHWA prepare an SEIS to fully analyze the impacts from the 
proposed altered route and to examine a full range of alternatives.  In fact, VDOT’s proposal to 
alter Section IIIB, in the face of FHWA’s decision to require an SEIS on Section II, points to the 
clear need to re-evaluate both Sections II and IIIB in a single comprehensive SEIS, together with 
all other sections of the CFX that are part of VDOT’s “coal synergy” partnership, regardless of 
whether re-evaluations have been approved for other sections of the CFX.1  

I. A SINGLE, COMPREHENSIVE SEIS IS NECESSARY TO ANALYZE THE 
FUNDAMENTAL CHANGES IN THE NATURE OF THE CFX PROJECT TO 
ALLOW FOR SURFACE COAL MINING. 

Given the significant passage of time since the publication of the 2001 EIS and the 
complete change in the nature of the CFX project, there is no doubt that an SEIS must be 
prepared.   It is fundamental to both the Council on Environmental Quality’s (“CEQ”) NEPA 
regulations and the FHWA NEPA regulations that an agency must prepare an SEIS if the agency 
makes changes to the proposed action that would result in significant environmental impacts or if 
there is new information or circumstances relevant to environmental concerns and bearing on the 
proposed action or its impacts.  40 C.F.R. §1502.9(c); see 23 C.F.R. §771.130(a); Hughes River 
Watershed Conservancy v. Glickman, 81 F.3d 437, 443 (4th Cir. 1996); Audubon Naturalist 
Society of the Central Atlantic States, Inc. v. U.S. Dept. of Transp., 524 F.Supp.2d 642, 709 (D. 
Md. 2007).  The decision whether or not to prepare an SEIS is similar to the decision whether to 
prepare an EIS in the first place: “If the new information is sufficient to show that the remaining 
action will affect the quality of the human environment in a significant manner or to a significant 
extent not already considered, a supplemental EIS must be prepared.”  Marsh v. Or. Natural Res. 
Council, 490 U.S. 360, 374 (1989) (internal quotation marks omitted).        

 Moreover, as stated above, the FHWA has already determined that an SEIS is necessary 
for Section II of the CFX project.2  VDOT’s proposal to alter Section IIIB underscores the 
importance of doing a single comprehensive SEIS on all sections of the CFX project where coal 
mining is contemplated as a result of VDOT’s partnership with the coal mining companies.  To 
do otherwise and analyze each section separately, as VDOT proposes here, would result in a 
piecemeal analysis that NEPA prohibits.  See 23 C.F.R. § 771.111(f); 40 C.F.R. § 1508.25(a); 
W.N.C. Alliance v. N.C. Dep’t of Transp., 312 F. Supp. 2d 765, 774 (E.D.N.C. 2003).3  VDOT 

																																																								
1 VDOT previously submitted a re-evaluation of Section IIIA on 8 February 2008, which the FHWA approved on 26 
March 2008, a re-evaluation of Section IIIC on 24 October 2008, which the FHWA approved on 29 October 2008, 
and a re-evaluation of Section I on 17 December 2008, which the FHWA approved on 8 January 2009.  See 
http://www.virginiadot.org/projects/bristol/environment_coalfields_expressway.asp     
2 See Supplemental Environmental Impact Statement: U.S. Route 121, Section II, Wise, Dickenson, and Buchanan 
Counties, Virginia, 79 Fed. Reg. 49,556 (21 Aug. 2014). 
3 To avoid unlawful project segmentation, the FHWA NEPA regulations require that an individual action evaluated 
in an EIS or FONSI meet three criteria.  First, the action must “[c]onnect logical termini and be of sufficient length 
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asserts, without support, that each CFX section “has independent utility and logical termini,” and 
that “[e]ach section is of sufficient length to address environmental matters on a broad scope.”  
Environmental Study at 1.  

In fact, Section IIIB is not an appropriate segment for purposes of environmental 
analysis.  VDOT has significantly altered the nature of the CFX project by partnering with coal 
companies to reroute sections of the road for the express purpose of allowing surface mining.  To 
address the environmental impacts from coal mining on a broad scope, it is vital that a 
comprehensive SEIS be prepared to evaluate all sections of the entire CFX project that are part 
of the coal synergy project.  VDOT’s contention to the contrary is precisely the sort of piecemeal 
analysis that is prohibited by NEPA and FHWA regulations.  See  W.N.C. Alliance v. N.C. Dep’t 
of Transp., 312 F. Supp. 2d at 774-76.4  As the Fourth Circuit has explained, “[a]gencies may not 
engage in segmentation, which involves an attempt to circumvent NEPA by breaking up one 
project into smaller projects and not studying the overall impacts of the single overall project.”  
Defenders of Wildlife v. N.C. Dep’t of Transp., 762 F.3d 374, 394 (4th Cir. 2014) (quoting 
Webster v. U.S. Dep’t of Agric., 685 F.3d 411, 426 (4th Cir. 2012)) (internal quotation marks 
omitted).  To provide a legally defensible environmental analysis, VDOT and FHWA must 
thoroughly analyze the impacts of the altered portions of the CFX project, including Section II 
and Section IIIB in a comprehensive SEIS.     

It is worth noting that, in circumstances similar to those here, the West Virginia 
Department of Transportation decided in 2000 that an SEIS was necessary to evaluate proposed 
changes to the King Coal Highway in West Virginia as a result of the agency’s joint initiative 
with a coal company.5   

The Environmental Study itself completely fails to assess the impacts of surface mining.  
It barely mentions mining, and is devoid of any specific information about the location or extent 
of the mining associated with the project.  VDOT alludes to the possibility of valley fills, 
Environmental Study at 17, Table 1, yet it fails to disclose the number of mines that would be 
involved, the number and extent of valley fills that may be involved, and the streams that would 
be impacted.  Rather, VDOT attempts to gloss over the impacts of coal mining by claiming that 
any mining would be incidental and fall within the exemption from provisions of the federal 
Surface Mining Control and Reclamation Act (“SMCRA”) for construction of a “government-
financed highway.”  Environmental Study at 8-9.  VDOT further asserts that any such exempt 
mining remains “subject to [government-financed highway exemption] requirements,” which 

																																																																																																																																																																																			
to address environmental matters on a broad scope.”  23 C.F.R. § 771.111(f)(1).  Second, the action must “[h]ave 
independent utility or independent significance, i.e., be usable and be a reasonable expenditure even if no additional 
transportation improvements in the area are made.”  Id. § 771.11(f)(2).  Third, the action must “[n]ot restrict 
consideration of alternatives for other reasonably foreseeable transportation improvements.”  Id. § 771.11(f)(3).  
Further, under regulations issued by the Council on Environmental Quality, agencies must “assess ‘[c]umulative 
actions,’ and ‘[s]imilar actions’ with ‘common timing or geography’ in the same impact statement.”  Defenders of 
Wildlife v. N.C. Dep’t of Transp., 762 F.3d 374, 395 (4th Cir. 2014) (quoting 40 C.F.R. § 1508.25(a)(2)-(3)).      
4 See also, e.g., Fla. Wildlife Fed’n v. U.S. Army Corps of Eng’rs, 401 F. Supp. 2d 1298, 1313-17 (S.D. Fla. 2005). 
5 As is the case here, the proposed alignment in of the King Coal Highway had been changed in response to a joint 
development initiative between WVDOT and a coal company that would incorporate the approved highway project 
into the post-mining land use plan of the coal company’s surface mine.  77 Fed. Reg. § 3836-37 (18 Jan. 2012).  
Essentially acknowledging the significant environmental impacts that the coal synergy project would cause, the 
agencies involved elected to prepare an SEIS rather than an Environmental Assessment. 

US Route 121 Section IIIB Comments Summary                                                                      71



	
	

4 
	

VDOT claims “still involve extensive [Division of Mined Land Reclamation] review and 
approval and do not preclude compliance with other environmental regulations.” 6   Id. at 8.  
Coal mining along Section IIIB is not “incidental.” Rather, it is the cornerstone of the coal 
synergy approach and the reason that the private coal companies partnered with VDOT to change 
the route of the proposed Coalfields Expressway.  The entire justification for re-routing the 
Coalfields Expressway away from the already evaluated and approved location is to facilitate 
coal mining. Thus, mining associated with the project would not be exempt from permitting 
requirements.   

Regardless, review by the Division of Mining Land and Reclamation cannot absolve 
VDOT and FHWA of their independent NEPA obligation to disclose and properly analyze the 
environmental impacts that will occur as a result of the coal mining associated with the 
Alternative F1 Modified, as “[o]ne agency cannot rely on another’s examination of 
environmental effects under NEPA.”  Ore. Envtl. Council v. Kunzman, 714 F.2d 901, 905 (9th 
Cir. 1983).7  VDOT’s suggestion that the mining would not even require a permit under SMCRA 
only underscores the need for a comprehensive SEIS that will fully analyze the impacts of coal 
mining for all sections of the CFX corridor associated with the coal synergy approach.     

As set forth below, numerous peer-reviewed scientific studies have documented the 
harmful environmental impacts that surface coal mining entails, including the permanent 
destruction of important ecosystems, loss of biodiversity, degradation of water quality, and 
destruction of streams that can never be adequately reclaimed or mitigated.  A comprehensive 
SEIS for the corridor must analyze the direct, indirect, and cumulative environmental impacts 
from coal mining as well as a full range of reasonable alternatives, including those that would 
not depend on or utilize surface coal mining. 

II. THE SEIS MUST ANALYZE A FULL RANGE OF ALTERNATIVES, 
INCLUDING ALTERNATIVES THAT DO NOT INVOLVE COAL MINING.  

The alternatives analysis is “the heart of the environmental impact statement.”  40 C.F.R. 
§1502.14.  The purpose of the alternatives analysis is to “sharply defin[e] the issues and 
provid[e] a clear basis for choice among options by the decision-maker and the public.”  Id.  The 
agency must “[r]igorously explore and objectively evaluate all reasonable alternatives,” 
including a “no action” alternative, and “[d]evote substantial treatment to each . . . so reviewers 
may evaluate their comparative merits.”  Id. at §1502.14(a), (b).  Because VDOT’s coal synergy 
approach fundamentally alters the nature of the CFX project, it is essential that the SEIS for the 
corridor evaluate alternatives that do not rely on or involve surface mining.  In addition, the “no 
build” alternative should include upgrading existing roads in Buchanan County, rather than 
building a new road.   

																																																								
6 VDOT claims that the potential locations of any applicable government-financed exemptions “are not known at 
this time.”  Environmental Study at 8.  This is no excuse for failing to ascertain this information, which an SEIS 
must do.   
7 In Oregon Environmental Council, the court held that the registration and labeling of a substance under the Federal 
Insecticide, Fungicide and Rodenticide Act (“FIFRA”) did not absolve an agency of its NEPA obligations because 
FIFRA does not require the same examination of environmental concerns that an agency is required to make under 
NEPA.  714 F.2d 901, 905 (9th Cir. 1983). 
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The alternatives analysis must also assess whether and the extent to which the 
alternatives would satisfy the purpose and need to which the agency is responding.  40 C.F.R. 
§1502.13.  An agency may not “slip past the strictures of NEPA” by “contriv[ing] a purpose so 
slender as to define competing ‘reasonable alternatives’ out of consideration….”  If “the agency 
constricts the definition of the project’s purpose and need and thereby excludes what truly are 
reasonable alternatives, the EIS cannot fulfill its role” of rigorously and objectively analyzing a 
full range of alternatives.  Simmons v. U.S. Army Corps of Engineers, 120 F.3d 664, 666 (7th Cir. 
1997). 

Here, the coal synergy approach that VDOT has proposed for Sections II and IIIB and 
other parts of the CFX corridor is contrary to the express purpose and need for the project set 
forth in the 2001 EIS.  Among the project purposes identified in the 2001 EIS is the need to 
attract new economic development and tourism to the area and to diversify the local economy 
away from a dependence on coal mining.  The 2001 EIS specifically noted that “[t]his issue has 
tremendous importance due to an ongoing economic decline in the area, caused mainly by 
employment reductions in the coal mining industry.”  See 2001 Final EIS at S-2.  The EIS 
indicated that “[d]ue to its reliance on the coal mining industry, the local economy has remained 
extremely vulnerable to economic downturns in that industry,” and “[l]ocal economic 
development officials have therefore sought to diversify the local economic base,” particularly 
through tourism.  Id. at 1-11.    As stated in the EIS, tourism is widely seen as a way to improve 
and diversify the economy.  Id. at 1-11 through 1-13. 

Like VDOT’s coal synergy proposal for Section II, Alternative F1 Modified for Section 
IIIB, by expressly contemplating surface mining, is contrary to the EIS purpose and need.  
Rather than reducing the area’s reliance on the coal mining industry, the modified Section IIIB 
proposal actively promotes and encourages such continued reliance, and thus likewise fails the 
purpose of encouraging diversification of the local economy.   Moreover encouraging additional 
surface mining is contrary to the recognized aim of promoting tourism in the area, given the 
devastating impacts, including visual impacts, from coal mining.  VDOT asserts in the 
Environmental Study that “use of the coal synergy approach does not change the purpose and 
need for the project,” and that “the highway facility is not aimed at facilitating the transport of 
coal.”  Environmental Study at 6-7.  Because surface mining is inherent to the coal synergy 
approach, however, VDOT’s claim is unpersuasive.  

In preparing an SEIS, it is also important that the traffic studies be updated.  The 2001 
EIS relied on traffic studies that date from the 1990s.  These studies must be updated to reflect 
existing traffic patterns and the actual needs of the impacted communities.  The scope of 
alternatives analyzed in the SEIS must be based on these updated studies, and not on studies that 
are now more than 20 years old. 

In analyzing and comparing alternatives, it is also critical that the SEIS provide a clear 
and objective analysis of the costs of constructing the proposed Alternative F1 Modified in 
comparison with other alternatives, including the Alternative F1 and others that do not involve 
surface coal mining operations.  The Environmental Study states that “the cost of the entire U.S. 
Route 121 is estimated at $5.1 billion using traditional construction methods and $2.8 billion 
using coal synergy.”  Environmental Study at 6 n.3.  This, however, is not an “apples-to-apples” 
comparison.     
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The preferred alternative from the 2001 EIS for the entire corridor — which extended 
59.3 miles — had an estimated capital cost of $1.384 billion.  See 2001 Final EIS at S-7.  The 
figures cited in the Environmental Study appear to reflect simply a comparison of the coal 
synergy alternative with and without the coal companies’ contributions.  Thus, the supposed 
“savings” of $2.8 billion does not reflect the cost of a road that does not depend on coal mining.  
An objective analysis of the costs would show that in fact the original preferred alternative in the 
EIS is more cost-effective than the coal synergy approach.  Additionally, the estimated cost of 
the coal synergy alternative failed to account for additional costs to the state related to oversight 
and regulation of the coal mining, or externalized costs from the coal mining.  These foreseeable 
additional costs include the costs of inspecting the mining operations, the added wear to existing 
roads caused by the movement of heavy coal mining equipment and coal haul trucks, as well as 
costs the state would be forced to bear in the event that a mining company failed to adequately 
reclaim a mine site.  An SEIS is necessary to provide accurate data to allow a true comparison of 
the costs of VDOT’s coal synergy alternative with the original alignment as well as with other 
alternatives.   

III. THE IMPACTS OF SURFACE COAL MINING FOR ALL SECTIONS OF THE 
CFX CORRIDOR THAT ARE PART OF VDOT’S COAL SYNERGY 
PARTNERSHIP MUST BE EVALUATED IN A SINGLE, COMPREHENSIVE 
SEIS. 

In the Environmental Study, VDOT states that there are currently no active, permitted, or 
proposed mines within the Section IIIB corridor, and it represents that “[a]t this point in project 
development, it is unknown if or where coal seams would be encountered by the proposed 
construction.”  Environmental Study at 8.  The location and extent of all coal seams in this 
region, however, are well documented.  Furthermore, VDOT acknowledges that “the proposed 
Alternative F1 Modified corridor would cross lands on which mineral rights are controlled by 
coal companies,” id. at 22, and that VDOT tasked its contractors “to develop modifications to the 
selected Alternative F1 that would best take advantage of the value of the contractors’ ownership 
of mineral rights” and their expertise in earth-moving operations, id. at 1.  Thus, while VDOT is 
attempting to downplay the coal mining associated with its proposed modified alternative,8 it is 
clear that coal mining is contemplated along Section IIIB as a part of VDOT’s partnership with 
the coal mining companies.  An analysis of the adverse impacts of surface mining that can 
reasonably be anticipated under VDOT’s proposed modification to Section IIIB should be 
included in the SEIS for Section II that would also address the impacts from mining associated 
with other parts of the CFX corridor.  

 A. The Comprehensive SEIS Must Fully Assess the Impacts from Mountaintop Mining 
and Valley Fills.   

As we commented on FHWA’s request for “scoping” for the SEIS on Section II, the 
SEIS must analyze the direct and indirect effects of surface mining, 40 C.F.R. §1508.8, as well 
as the cumulative impacts from past, present, and reasonably foreseeable mining in the relevant 
																																																								
8 As another example of this, VDOT asserts that coal removal is “a matter of course on most road projects within …  
Buchanan Count[y]… and would therefore not be unique or unusual.”  Environmental Study at 8.   
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watersheds, 40 C.F.R. §§1508.7, 1508.25.  See 19 Sept. 2014 comments (Enclosure 1).  A 
meaningful cumulative impact analysis must identify and discuss: “(1) the area in which the 
effects of the proposed project will be felt; (2) the impacts that are expected in that area from the 
proposed project; (3) other actions – past, present, and proposed, and reasonably foreseeable – 
that have had or are expected to have impacts in the same area; (4) the impacts or expected 
impacts from these other actions; and (5) the overall impact that can be expected if the individual 
impacts are allowed to accumulate.”  Grand Canyon Trust v. F.A.A. 290 F.3d 339, 345 (D.C. Cir. 
2002).  The SEIS should thoroughly analyze such impacts across the entire CFX project.  In 
considering cumulative impacts, the SEIS should also assess the full extent of coal mining 
associated with VDOT’s coal synergy approach together with the impacts from other nearby coal 
mines, including those authorized by federal permits, and other mining reasonably anticipated 
near the corridor.   

VDOT’s assertion in the Environmental Study that any coal mining along Section IIIB 
would not fit within the statutory definition of mountaintop removal, Environmental Study at 9, 
is another attempt to avoid evaluating the full impacts associated with VDOT’s coal synergy 
project.  Regardless of whether the partner coal company removes the entire coal seam running 
through the upper fraction of the mountain or only a portion, the proposed coal surface mining 
and associated valley fills will cause severe environmental damage and public health impacts for 
the communities of southwest Virginia.9  Numerous peer-reviewed scientific studies have 
documented the devastating impacts of mountaintop mining and valley fills in Central 
Appalachia, including the destruction of streams that can never be adequately reclaimed or 
mitigated, and all biota within these streams, and the permanent destruction of important 
ecosystems, loss of biodiversity, and severe degradation of downstream water quality. 

For example, in a 2010 published study by Margaret Palmer, et al., the authors examined 
peer-reviewed studies and water quality data from West Virginia streams impacted by coal 
mining.  See M.A. Palmer, et al., Mountaintop Mining Consequences, SCIENCE, Vol. 327 at 148-
149 (Jan. 2010) (excerpt attached as Enclosure 2).  In addition to the destruction of headwater 
streams from mountaintop mining, the authors conclude that contaminants persist in streams well 
below valley fills.  Mountaintop mining also destroys extensive tracts of deciduous forests that 
support some of the highest biodiversity in North America; causes the permanent loss of 
ecosystems that play critical roles in ecological processes such as nutrient cycling; increases 
surface runoff and the frequency and magnitude of downstream flooding; and impacts humans 
through contact with contaminated streams and exposure to airborne toxins and dust.  
Significantly, the authors conclude that mitigation measures are ineffective: “water-quality 
degradation caused by mining activities is neither prevented nor corrected during reclamation or 
mitigation.”  Id. at 149.  Rather, damage is permanent and irreversible. 

The U.S. Environmental Protection Agency (“EPA”) has reached similar conclusions 
regarding the harmful environmental impacts of mountaintop mining and valley fills on streams 
in Central Appalachia, based on its analysis of the peer-reviewed scientific literature.  In The 

																																																								
9 In addition, VDOT has provided so little detail regarding mining within the corridor that it is impossible to 
determine whether the contemplated “[e]xcavation … only to the extent needed to reach the design elevation and 
profile of the road and to accommodate cut slopes to either side of the roadbed,” Environmental Study at 9,  would 
fit within the statutory definition of mountaintop removal. 
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Effects of Mountaintop Mines and Valley Fills on Aquatic Ecosystems of the Central 
Appalachian Coalfields, EPA summarized the five principal alterations of stream ecosystems 
from mountaintop mining: 

(1) springs, and ephemeral, intermittent, and small perennial streams are 
permanently lost with the removal of the mountain and from burial under 
fill,  

(2) concentrations of major chemical ions are persistently elevated 
downstream,  

(3) degraded water quality reaches levels that are acutely lethal to standard 
laboratory test organisms,  

(4) selenium concentrations are elevated, reaching concentrations that 
have caused toxic effects in fish and birds, and  

      (5) macroinvertebrate and fish communities are consistently degraded. 

U.S. EPA, National Center for Environmental Assessment, Office of Research and Development, 
The Effects of Mountaintop Mines and Valley Fills on Aquatic Ecosystems of the Central 
Appalachian Coalfields, at ii (March 2011) (excerpt attached as Enclosure 3). 

The impacts from surface coal mining on forests are also profound.  For example in the 
Draft and Final Programmatic Environmental Impact Statements on Mountaintop Mining/Valley 
Fills in Appalachia (“MTM/VF DEIS/FEIS 2003/2005”), EPA points out that, “unlike traditional 
logging activities associated with management of hardwood forest, when mining occurs, the tree, 
stump, root, and growth medium supporting the forest are disrupted and removed in their 
entirety.”  MTM/VF DEIS, Part IV at C-1 (2003) (excerpts attached as Enclosure 4).  Surface coal 
mining with valley fills causes “fundamental changes to the terrestrial environment,” and 
“significantly affect[s] the landscape mosaic,” with post-mining conditions “drastically different” 
from pre-mining conditions.  Id. at App. I, pp. v, 23.  Forest loss caused by surface coal mining 
has the potential to impact the biodiversity of affected areas in the form of a floral and faunal shift 
with grassland species becoming more common.  Likewise, increases in edge habitat and forest 
fragmentation can lead to an increase in the number and abundance of edge-dwelling species 
while inflicting costs upon forest interior species such as neo-tropical migrant birds and terrestrial 
salamanders.  Id. at iv.  Such “change[s] in . . . habitats could put a number of species in peril.”  
Id.10   

																																																								
10 The 2003/2005 MTM/VF DEIS and FEIS also incorporated numerous studies documenting the profound impacts 
of mountaintop mining and valley fills.  See, e.g., Stauffer and Ferreri, Characterization of Stream Fish Assemblages 
in Selected Regions of Mountain Top Removal/Valley Fill Coal Mining (2002) (documenting adverse effects on 
number and composition of fish communities in streams from mountaintop mining); Kentucky Mountaintop Mining 
Benthic Macroinvertebrate Survey, Central Appalachian Ecoregion, Kentucky (Oct. 2001) (EPA Region IV) 
(evaluating effect on benthic macroinvertebrates on streams downstream of mountaintop mining, study showed a 
decrease in diversity, a reduction or absence of pollution-sensitive species (especially mayflies), and an increase in 
pollution-tolerant species); EPA Region III, A Survey of the Condition of Streams in the Primary Region of 
Mountaintop Mining/Valley Fill Coal Mining (Nov. 2000) (similarly showing impaired mayfly populations 
associated with increase in conductivity from mountaintop mining); EPA Region III Final Report:  A Survey of the 
Water Quality of Streams in the Primary Region of Mountaintop/Valley Fill Coal Mining October 1999 to January 
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Two new studies further document the permanent damage caused by mountaintop mining 
in Central Appalachia:  U.S. Geological Survey (“USGS”), Temporal Changes in Taxonomic and 
Functional Diversity of Fish Assemblages Downstream from Mountaintop Mining, Freshwater 
Science, Vol. 33, No. 3 (September 2014), pp. 915-26 (Enclosure 5); and Gregory Pond, et al., 
Long-Term Impacts on Macroinvertebrates Downstream of Reclaimed Mining Valley Fills in 
Central Appalachia, published online 3 July 2014 (available for purchase at 
http://link.springer.com/article/10.1007/s00267-014-0319-6).  The USGS study sampled fish 
assemblages in streams associated with mountaintop mining and compared the data to data 
collected between 1999 to 2001 by Stauffer and Ferreri, see note 10 below.  As the authors 
indicate, the Central Appalachian mountains are a “global hotspot of freshwater fish 
biodiversity.” Mountaintop mining is the primary source of land use change in the region, and the 
scientists noted that prior studies had shown significant loss of species richness downstream of 
mountaintop mining; their study expanded the scope of prior research by analyzing the effect on 
diversity of fish assemblages to evaluate the impacts of mountaintop mining over time.  The 
scientists found that the sampled fish assemblages had lower functional and taxonomic diversity 
(e.g., decrease in species richness and abundance) than unexposed assemblages.  The authors 
concluded that the changes in fish assemblages may be a consequence of decreased availability of 
invertebrate prey that are sensitive to elevated levels of conductivity and selenium from 
mountaintop mining. 

The 2014 Pond study is equally significant: the scientists found sustained ecological 
damage downstream of mountaintop mining operations long after reclamation of mined sites was 
deemed complete.  Thus the environmental harm from mountaintop mining is permanent and 
irreversible.  As the authors state, surface coal mining “has left a legacy of landscape alteration in 
Central Appalachia, incurring loss of natural forest cover, water quality effects, and biological 
impairments.”   

The SEIS must fully take into account the overwhelming scientific literature on the 
severity of impacts from mountaintop mining in assessing the Alternative F1 Modified.  In doing 
so, the SEIS must also provide specific information about the extent and location of mining under 
the proposed alternative, including mining that would underlie the proposed highway route and 
mining that would be adjacent to the route and otherwise inaccessible.  

B.  The Environmental Study Fails to Assess the Impacts on Impaired Waters.   

The Environmental Study does not adequately assess the impact of Alternative F1 
Modified on the multiple impaired streams it will cross. The Environmental Study acknowledges 
that Modified Alternative F1 will cross the main stem of, or tributaries to, five impaired streams: 
Bull Creek, Slate Creek, Poplar Creek, Levisa Fork, and Knox Creek. Environmental Study at 
27, Table 3. The Environmental Study also acknowledges that coal mining activities are the 
source of benthic macroinvertebrate impairment for at least two of these streams, Levisa Fork 
and Bull Creek. Environmental Study at 22, Table 1 (“it can be assumed that the current 
impaired conditions of some streams across the study area do reflect in part the accumulated 
consequences of long-term mining in Buchanan County. . . Mining activities, especially pre-

																																																																																																																																																																																			
2001 (April 2002) (elevated conductivity and selenium concentrations in streams associated with mountaintop 
mining, noting strong bioaccumulation of selenium at toxic levels).     
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SMCRA activities on now-abandoned mine lands, are blamed in part for the stream impairments 
in Levisa Fork (see Table 3) that have led to development of total maximum daily load (TMDL) 
requirements”); and 27, Table 3 (listing “resource extraction” as a source of impairment for 
Levisa Fork and Bull Creek). The Environmental Study fails, however, to assess the impacts that 
the proposed coal mining will have on these already impaired streams. 

VDOT fails in the Environmental Study to identify and describe key elements of the 
project that would permit it to assess the environmental impact on impaired waters.  For 
example, VDOT does not identify what type of stream crossings will be used to cross streams 
impaired for mining pollution.  Rather, VDOT simply states that a decision regarding stream 
crossings will be made “during final design” but that it may use any variety of methods, 
including “culverts, bridges, and fills in combination with French drains.”  Environmental Study 
at 19-20, 27-28. The contemplation of the use of fills without any evaluation of the potential for 
these fills to further degrade water quality in the impacted streams is a particularly egregious 
flaw. As discussed above in section III.A, abundant scientific literature establishes that fills 
associated with coal mining in Appalachia generate high levels of harmful pollutants that can 
have devastating effects on downstream aquatic communities. See e.g., The Effects of 
Mountaintop Mines and Valley Fills on Aquatic Ecosystems of the Central Appalachian 
Coalfields, at ii (March 2011), supra page 8. 

VDOT’s cursory effort to downplay the significance of mining-related stream impairment 
also fails. VDOT suggests that existing TMDL requirements will be sufficient to address any 
additional pollutant loading from Alternative F1 Modified. Environmental Study at 22, Table 1. 
This assertion is entirely undermined by the documented failure of TMDLs to prevent further 
impairment in multiple southwest Virginia watersheds impacted by coal mining pollution. 

Since 2004, the Virginia Department of Mines, Minerals, and Energy (“DMME”) has 
identified at least nineteen streams in seven Virginia coalfields counties that are so impaired by 
mining pollution that they require the development of TMDLs. The TMDLs make clear that the 
aquatic communities in Virginia’s coalfields counties are stressed by sediment, total suspended 
solids, and total dissolved solids discharged from mining operations. 

 
According to Virginia DEQ’s 2012 Water Quality Assessment Guidance Manual, 

Virginia Stream Condition Index (“VSCI”), scores below 60 demonstrate stream impairment. 
The Guest River and Callahan Creek, two coalfields watersheds that are chronically impaired for 
the aquatic life use, highlight the problem of pollution discharged from coal mining operations 
and the failure of DMME to avoid or address this pollution. The Guest River remains impaired 
more than ten years after EPA approved a sediment TMDL. Virginia conducted biological 
monitoring of the Guest River in October and May of 2011, with depressing results. The Guest 
River scored a 38.04 in the fall and a 40.69 in the spring of that year. In the headwaters of the 
Guest, the river is even more impaired. In Fall 2012, an active mining permittee reported VSCI 
scores ranging from 26.32 to 44.8 at its biological monitoring stations.  As another example, a 
comparison of benthic surveys from 1995 to 2011 shows that Callahan Creek has only become 
more impaired after the implementation of the Callahan Creek TMDL in 2006. In 1995, the 
VSCI scores for Callahan Creek were 47.01 and 54.32.  In 2011, biological monitoring data from 
monitoring stations in Callahan Creek provided VSCI scores ranging from 33.57 downstream of 
mining discharges below Stonega to 45.92 below a waterfall on Callahan Creek. In 2011, not 
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only were the VSCI scores for all monitoring points in Callahan Creek below the impairment 
threshold of 60, they were actually lower than the original VSCI scores that were the impetus for 
developing the Callahan Creek TMDL. In sixteen years of biological monitoring, Callahan 
Creek’s impairment has worsened, in spite of a TMDL meant to restore water quality. This 
decrease in water quality following the implementation of a TMDL clearly demonstrates the lack 
of available treatment options for the coal mining pollutants – in particular TDS – and the utter 
failure of Virginia’s current approach of relying on “best management practices.” 

 
TMDLs must include both Load Allocations (“LAs”) and Waste Load Allocations 

(“WLAs”). 40 C.F.R § 130.2(i). A LA is the portion of a receiving water’s Loading Capacity that 
is attributed to existing or future nonpoint sources of pollution or to natural background sources. 
40 C.F.R § 130.2(g). A WLA is the portion of the waterbody’s loading capacity that is allocated 
to an existing or future point source discharge. WLAs are a type of water quality-based effluent 
limitation. 40 C.F.R § 130.2(h). The Clean Water Act requires that all NPDES permits be 
“consistent with the assumptions and requirements of any available wasteload allocation for the 
discharge prepared by the State and approved by EPA pursuant to 40 C.F.R. 130.7.” 40 C.F.R. § 
122.44(d)(1)(vii)(B). Thus, NPDES permits covering discharges subject to a WLA must include 
conditions that will ensure compliance with the WLAs. 

 
Many of the TMDLs in watersheds in coal mining counties use an “aggregate/transient” 

approach to WLAs for coal mining discharges. Under that “aggregate/transient” approach, coal 
mining discharges are limited to a single aggregate waste load for a stressor pollutant, rather than 
applying a WLA that is outfall and/or permit specific. Thus, the aggregate WLA is being 
exceeded if the sum of all coal mining discharges in that watershed exceeds the allocated 
aggregate WLA. For example, in the Dumps Creek watershed, where TDS and TSS from coal 
mines have impaired aquatic life, each of two mines are discharging in excess of the wasteload 
allocation intended for the sum of discharges from thirteen mines. In other words, the TDS 
loading from two mines in the Dumps Creek watershed is more than twice as high as the annual 
limit for the entire watershed. In Straight Creek, also impaired for TDS and TSS, a single mine is 
exceeding the wasteload allocation intended for twenty-two mines. In the South Fork Pound 
River, five mines, all of which were assigned individual wasteload allocations, are each 
exceeding their limits.    

VDOT cannot, therefore, assume that DMME’s implementation of TMDL requirements 
will offset or avoid the harmful effects of pollution discharged by fills related to coal mining or 
other aspects of highway construction associated with Modified Alternative F1. 

C.  The Environmental Study Fails to Assess the Impacts on Drinking Water.   

The Section IIIB corridor is upstream from drinking water supplies in Wise, Buchanan 
and Dickenson Counties.  But the Environmental Study fails to disclose and assess the impacts of 
the proposed Alternative F1 Modified plan on water quality and drinking water supplies in those 
areas.  An SEIS is necessary to comprehensively assess and disclose the impacts to drinking 
water and water quality caused not only by acid drainage, but also by the introduction of 
sediment from construction activities and heavy metals and other pollutants from traffic along 
the completed highway.   
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The failure to even assess these potential impacts is particularly troublesome given the 
well-documented record of water quality problems in streams impacted by mountaintop mining 
activities.  In Mountaintop Mining Consequences, supra page 7, the authors concluded that 
streams located below valley fills in the central Appalachians were characterized by increases in 
pH, electrical conductivity, and total dissolved solids due to elevated concentrations of sulfate, 
calcium, magnesium, and bicarbonate ions.  The authors also noted significant linear increases in 
the concentrations of metals, as well as decreases in multiple measures of biological health, in 
streams below mined sites.  To properly document the full range of impacts to water quality that 
the Alternative F1 Modified would cause, VDOT must assess whether and to what extent such 
adverse impacts would occur as a result of VDOT’s coal synergy proposal.  Further, the SEIS 
must assess suggested mitigation measures in the light of the poor success rate of mitigation 
measures in coal mining projects.  

D.  The Environmental Study Fails to Assess Socioeconomic and Public Health Impacts.   

 The CEQ NEPA regulations state that the “human environment” is to be “interpreted 
comprehensively” to include “the natural and physical environment and the relationship of 
people with that environment.”  40 C.F.R. §1508.14.  Agencies must assess the “aesthetic, 
historic, cultural, economic, social, or health” effects,” whether direct, indirect, or cumulative.”  
40 C.F.R. §1508.8.  When an EIS is prepared “and economic or social and natural or physical 
environmental effects are interrelated, then the environmental impact statement will discuss all 
of these effects on the human environment.”  40 C.F.R. §1508.14.   

The Environmental Study fails to address the socioeconomic and public health impacts of 
the proposed Alternative F1 Modified.  Instead, an SEIS is necessary to carefully consider these 
impacts in comparison to other alternatives that would not involve surface coal mining 
operations associated with the project.  Citizens in southwest Virginia have already suffered 
surface coal mining’s adverse effects, including noise, blasting, and community disruption.  In 
addition, numerous studies have shown that surface coal mining has significant, negative impacts 
on the health of those living in the coalfields, including higher rates of cancer, heart, lung, and 
kidney disease, and birth defects.   

This connection between negative health outcomes and proximity to surface coal mining 
identified in the studies persists even after controlling for other factors, including smoking, 
occupational history, socio-economic status, education, rural-urban setting, and race/ethnicity.  
For example, studies have found that “[s]erious health disparities exist for people who live in 
coal mining portions of mining communities,” and “[m]ountaintop mining is linked to increased 
community cancer risk.” 11  People living in mountaintop mining areas have been shown to 
experience four extra years of poor lifetime health compared to non-mining residents,12 and 
mountaintop mining areas have significantly higher mortality rates, total poverty rates, and child 
poverty rates every year in comparison with other counties in the same states.13   Research has 

																																																								
11 Hendryx et al. Self-Reported Cancer Rates in Two Rural Areas of West Virginia With and Without Mountaintop 
Coal Mining.  Journal of Community Health.  DOI 10.1007/s10900-011-9448-5 (24 July 2011).   
12 Zullig et al, Health-Related Quality of Life Amount Central Appalachian Residents in Mountaintop Mining 
Counties.  American Journal of Public Health. 101, 848-853 (2011).   
13 Hendryx et al.  Poverty and Mortality Disparities in Central Appalachia: Mountaintop Mining and Environmental 
Justice.  Journal of Health Disparities Research and Practice. 4(3), 50-59 (2011).   
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also indicated that the severity of health problems is associated with the level of surface coal 
mining, with negative health effects increasing as the level of mining increases.14  The 
overwhelming evidence showing a clear causal connection between proximity to surface coal 
mining in Appalachia and negative health effects continues to grow.15  

EPA has recognized this evidence of surface mining’s significant and negative impact on 
human health. In EPA’s most recent guidance on the review of Appalachian coal mining permits, 
the agency noted that “[p]ossible human health impacts from coal mining activities have also 
been documented, including peer-reviewed public health literature that has preliminarily 
identified associations between increases in surface coal mining activities and increasing rates of 
cancer, birth defects, and other health problems in Appalachian communities.” See EPA 
Memorandum (21 July 2011) (excerpt attached as Enclosure 6).  Additionally, EPA specifically 

																																																								
14 Hendryx et al. Relations Between Health Indicators and Residential Proximity to Coal Mining in West Virginia. 
American Journal of Public Health, 98, 669-671 (2008). 
15 Hendryx M, Ahern M, Nurkiewicz T. Hospitalization patterns associated with Appalachian coal mining. Journal 
of Toxicology and Environmental Health Part A, 70, 2064-2070, 2007. Hendryx M. Mortality rates in Appalachian 
coal mining counties: 24 years behind the nation. Environmental Justice, 1, 5-11, 2008. Hendryx M, O’Donnell K, 
Horn K. Lung cancer mortality is elevated in coal mining areas of Appalachia. Lung Cancer, 62, 1-7, 2008. Hendryx 
M. Mortality from heart, respiratory and kidney disease in coal mining areas of Appalachia. International Archives 
of Occupational and Environmental Health, 2009, 82, 243-249. Hendryx M, Ahern M. Mortality in Appalachian 
coal mining regions: the value of statistical life lost. Public Health Reports, 2009, 124, 541-550. Hendryx M, Zullig 
K. Higher coronary heart disease and heart attack morbidity in Appalachian coal mining regions. Preventive 
Medicine, 2009, 49, 355-359. Hendryx M, Fedorko E, Anesetti-Rothermel A. A geographical information system-
based analysis of cancer mortality and population exposure to coal mining activities in West Virginia, United States 
of America. Geospatial Health, 2010, 4, 243-256. Palmer MA, Bernhardt ES, Schlesinger WH, Eshleman KN, 
Foufoula-Georgiou E, Hendryx MS, Lemly AD, Likens GE, Loucks OL, Power ME, White PS, Wilcock PR. 
Mountaintop mining consequences. Science, 2010, 327, 148-149. Ahern M, Mullett M, MacKay K, Hamilton C. 
Residence in coal-mining areas and low-birth-weight outcomes. Maternal and Child Health Journal, 2010, 82:243-
249. Zullig KJ, Hendryx M. A comparative analysis of health-related quality of life (HRQOL) for residents of US 
counties with and without coal mining. Public Health Reports, 2010, 125, 548-555. Cain L, Hendryx M. Learning 
outcomes among students in relation to West Virginia coal mining: an environmental “riskscape” approach. 
Environmental Justice, 2010, 3, 71-77. Hitt NP, Hendryx M. Ecological integrity of streams related to human cancer 
mortality rates. EcoHealth, 2010, 7, 91-104. Epstein PR, Buonocore JJ, Eckerle K, Hendryx M, Stout BM, Heinberg 
R, Clapp RW, May B, Reinhart NL, Ahern MM, Doshi SK, Glustrom L. Full cost accounting for the life cycle of 
coal. Annals of the New York Academy of Sciences, 2011, 1219, 73-98. Zullig K, Hendryx M. Health-related quality 
of life among central Appalachian residents in mountaintop mining counties. American Journal of Public Health, 
2011, 101, 848-853. Esch L, Hendryx M. Chronic cardiovascular disease mortality in mountaintop mining areas of 
central Appalachian states. Journal of Rural Health, 2011, 27, 350-357. Ahern M, Hendryx M, Conley J, Fedorko E, 
Ducatman A, Zullig K. The association between mountaintop mining and birth defects among live births in Central 
Appalachia, 1996-2003. Environmental Research, 2011, 111, 838-846. Ahern M, Hendryx M. Cancer mortality rates 
in Appalachian mountaintop mining areas. Journal of Occupational and Environmental Science, in press. Hendryx 
M, Ducatman AM, Zullig KJ, Ahern MM, Crout R. Adult tooth loss for residents of US coal mining and 
Appalachian counties. Community Dentistry and Oral Epidemiology, 2012. Hendryx M, Fulk F, McGinley A. Public 
drinking water violations in mountaintop coal mining areas of West Virginia, USA. Water Quality, Exposure and 
Health, in press. Knuckles TL, Stapleton PA, Minarchick VC, Esch L, McCawley M, Hendryx M, Nurkiewicz TR. 
Air pollution particulate matter collected from an Appalachian mountaintop mining site induces microvascular 
dysfunction. Microcirculation, 2013. Johnson N, Shelton B, Hopenhayn C, Tucker T, Unrine J, Huang B, Christian 
W, Zhang Z, Xianglin S, and Li L. Concentrations of arsenic, chromium, and nickel in toenail samples from 
Appalachian Kentucky residents. Journal of Environmental Pathology, Toxicology and Oncology, 2011, 30(3):213-
223. Christian W, Huang B, Rinehart J, Hopenhayn C. Exploring geographic variation in lung cancer incidence in 
Kentucky using a spatial scan statistic: elevated risk in the Appalachian coal-mining region. Public Health Reports, 
2011, 126: 789-796. 
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identified many of the available health studies in its analysis of a § 404 permit issued to Mingo 
Logan Coal Company for its Spruce No. 1 Mine. There, EPA concluded that “[a] growing body 
of research suggests that health disparities are not uniformly distributed across the Appalachian 
region, but instead are concentrated in areas where surface coal mining activity takes place.”  See 
EPA Final Determination (13 Jan. 2011) (excerpt attached as Enclosure 7).   

An SEIS is necessary to evaluate these impacts, including the adverse effects on public 
health that the scientific literature has increasingly documented.  Such impacts underscore the 
importance of rigorously and objectively evaluating all reasonable alternatives, including those 
that would not pose these harms to the environment and communities of southwest Virginia.   

E.  The Environmental Study Fails to Assess the Impacts on Wildlife.   

The Environmental Study fails to adequately disclose and assess impacts to wildlife 
under the proposed Alternative F1 Modified.  Encompassed within NEPA’s mandate that an 
agency consider all environmental impacts of a proposed federal action is the requirement that 
the agency take a “hard look at the impact on wildlife.”  People ex rel. Van de Kamp v. Marsh, 
687 F. Supp. 495, 499 (E.D. N.C. 1988); see also Utahns v. U.S. Dep’t of Trans., 305 F.3d 1152, 
1179-80 (10th Cir. 2002) (invalidating FEIS for failure to consider impacts to wildlife).  The 
Environmental Study falls short of this standard by failing to adequately disclose and analyze the 
impacts of Alternative F1 Modified on threatened and endangered species potentially located in 
the project area, including the Indiana bat (Myotis sodalis) and Virginia Big-Eared bat 
(Corynorhinus (plecotus) townsendii virginiana), as well as the Northern Long-Eared bat (Myotis 
septentrionalis), which is currently proposed for listing as an endangered species.  
Environmental Study at 16-17, Table 1.16   

1.  The SEIS Must Analyze the Impacts on Threatened and Endangered 
Species.  

a.  The Federally Listed Indiana Bat 

 Prior to the publication of the EIS in 2001, VDOT, the U.S. Fish and Wildlife Service 
(“FWS”), and the FHWA agreed upon a winter habitat assessment and a summer habitat 
assessment within the Alternative F1 project area to determine potential impacts upon Indiana 
bat populations.  See 2001 EIS at 4-60 – 4-62.  For the winter habitat assessment, VDOT 
collected information from state agencies regarding known cave and mine portal locations in the 
selected Alternative F1 corridor and then sampled 21 different sites for Indiana bats.  See id. at 4-
60 – 4-61.  For the summer habitat assessment, VDOT estimated the potential impact on Indiana 
bat foraging and roosting habitat within the project area by subtracting the estimated amount of 
disturbed forestland from the total amount of forestland within the project area vicinity.  See id. 
at 4-61.   

																																																								
16 The Environmental Study states that “[a] scoping letter was sent to FWS in September 2008,” but “no reply was 
received to correspondence specifically for Section IIIB.”  Environmental Study at 16, Table 1.  It goes on to cite 
“correspondence received in May 2008 for the adjacent construction project, Section IIIC,” which “identified no 
federally listed threatened or endangered species recorded in Buchanan County that were not addressed in the 
FEIS.”  Id.   
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No comparable habitat assessments were conducted in conjunction with the 
Environmental Study.  Instead, the Environmental Study simply concluded that Alternative F1 
Modified areas are “similar to the areas already documented as needing to be cleared in the FEIS 
and would not significantly change or increase potential impacts.”  Environmental Study at 17, 
Table 1.  Such assessment is insufficient under NEPA for several reasons.   

First, in commenting on the draft Environmental Assessment for Section II, the FWS 
recommended that the FHWA complete an SEIS “[d]ue to the scope of the project, the length of 
time since publication of the 2001 Final Environmental Impact Statement, and the change in the 
preferred project alternative[.]”  See 11 Sept. 2012 comments (Enclosure 8).  This same 
reasoning applies to Section IIIB.  

 Second, more than thirteen years have passed since the original habitat assessments, and 
the project corridor has been completely realigned.  The results of the original habitat 
assessments are of little to no relevance or utility in analyzing the projected impacts of the 
Alternative F1 Modified on Indiana bat populations.  For example, VDOT cannot simply assume 
that because there were no Indiana bats located in the Alternative F1 Modified corridor thirteen 
years ago that none are present now.17  Similarly, due to the difference in location, the summer 
habitat assessment’s conclusions about impacts on Indiana bat foraging and roosting habitat in 
the Alternative F1 project area are not necessarily true for the Alternative F1 Modified project 
area.   

 Third, the Environmental Study fails to acknowledge the importance of carefully 
accounting for Indiana bat populations in the Alternative F1 Modified project area given the 
precarious and declining state of the species.  Indiana bat populations have declined significantly 
over the last few decades, and even since the publication of the 2001 EIS for the Coalfields 
Expressway.  Virginia’s hibernating Indiana bat population was estimated to be 1,840 in 1997 
but only 730 in 2009—a decline of nearly 60% over a 12-year period.  See George Washington 
National Forest, Draft EIS at 3-81 (2011) (excerpts attached as Enclosure 9).  Much of this 
decline may be due to White Nose Syndrome, which has killed thousands of Indiana bats 
nationwide in the last decade or so.  See id. at 3-85; Indiana Bat, Five-Year Review at 10 (2009) 
(excerpt attached as Enclosure 10).  However, due to the rapidly declining status of the species, it 
is all the more important that VDOT fully analyze the projected impacts on Indiana bat habitat 
and populations within the Alternative F1 Modified project area before construction proceeds.  

 Finally, even assuming that reliance on thirteen-year old conclusions about habitat 
impacts is somehow proper (and it is not), the summer habitat assessment conducted in 2000 and 
2001 in connection with the EIS was wholly inadequate.  From the EIS, it appears that this 
“assessment” involved a simple back-of-the-envelope comparison of the total acreage disturbed 
within the Alternative F1 project area and the total forested acreage within the project area 
vicinity.  No efforts were made to actually survey the project area for Indiana bats in the summer 
months, or to inventory Indiana bat roost trees or shagbark hickories, which the species relies 
upon for foraging in the summer.  The summer habitat assessment therefore cannot be relied on 

																																																								
17 VDOT’s similar assertion in the Environmental Study that Alternative F1 Modified would not affect Virginia 
Spiraea (Spiraea virginiana) because surveys conducted as part of the 2001 Final EIS did not locate the species at 
survey sites is flawed for the same reason.  See Environmental Study at 17, Table 1. 
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as a valid source of information concerning impacts to Indiana bat foraging and roost sites in the 
summer months.  As part of the SEIS, VDOT should conduct summer habitat assessments that 
involve actual field surveys for Indiana bats, roosting habitat and foraging habitat within the 
project area during summer months.  VDOT should also conduct winter habitat assessments 
similar to those conducted in connection with the EIS in 2000 and 2001 by collecting 
information about cave and portal sites within the project area and then sampling those sites for 
Indiana bat populations.  The results of the summer and winter habitat assessments should then 
be analyzed in the SEIS.  

b.  The Federally Listed Virginia Big-Eared Bat 

The Environmental Study states that the Virginia Big-Eared bat, an endangered species, 
“may be present” and that Alternative F1 Modified “may adversely affect the Virginia Big-Eared 
Bat.”  Environmental Study at 17-18.  Yet neither the 2001 Final EIS nor the Environmental 
Study includes any study of or analysis of the Virginia Big-Eared bat.  This, of course, fails 
completely to satisfy VDOT’s and FHWA’s NEPA obligation to “take a hard look at the impact 
on wildlife” that will result from Alternative F1 Modified.  People ex rel. Van de Kamp v. 
Marsh, 687 F. Supp. 495 at 499; see also Utahns v. U.S. Dep’t of Trans., 305 F.3d 1152 at 1179-
80.  An SEIS is essential to evaluate the impacts on the Virginia Big-Eared bat. 

c.  Species Listed Under the Virginia Endangered Species Act 

The Environmental Study also fails to include any discussion of impacts on species listed 
as threatened or endangered under the Virginia Endangered Species Act that have been 
documented in Wise, Dickinson, and Buchanan Counties.  These include four mussel species 
(Tennessee heelsplitter, fragile papershell, black sandshell, and deertoe), one crayfish (Big Sandy 
crayfish), one aquatic snail (spiny riversail), one terrestrial snail (brown supercoil), and one bird 
(Appalachian Bewick’s wren).  At a minimum, FHWA and VDOT must coordinate with the 
Virginia Department of Game and Inland Fisheries, and with the Virginia Department of 
Conservation and Recreation regarding impacts of the Alternative F1 Modified on these species.   

2.  The SEIS Must Examine the Impacts on Non-Listed Species. 

Finally, by confining its analysis to a small subset of threatened and endangered species 
known to be located within the project area, the Environmental Study fails to properly assess 
potential impacts on other non-threatened and non-endangered species that rely on the forests 
and streams that will be impacted by the proposed Alternative F1 Modified.  A comprehensive 
assessment is needed in order to take the requisite “hard look at the impact on wildlife” as 
required under NEPA.  See People ex rel. Van de Kamp v. Marsh, 687 F. Supp. 495, 499 (E.D. 
N.C. 1988).  Given that the Alternative F1 Modified will impact 1,091 acres of forest and 2.6 
miles of streams, Environmental Study at 24, Table 2, there are a whole host of species that 
would be adversely impacted by the proposed alignment.  As noted by EPA, the forest 
destruction associated with surface coal mining and valley fills is profound and permanent 
because “unlike traditional logging activities associated with management of hardwood forest, 
when mining occurs, the tree, stump, root, and growth medium supporting the forest are 
disrupted and removed in their entirety.”  EPA, Draft Programmatic Environmental Impact 
Statement on Mountaintop Mining/Valley Fills in Appalachia, Part IV at C-1, supra page 8.  
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Surface coal mining with valley fills causes “fundamental changes to the terrestrial 
environment,” and “significantly affect[s] the landscape mosaic,” with post-mining conditions 
“drastically different” from pre-mining conditions.  Id. at App. I, pp. v.   

At a minimum, an SEIS is required to acknowledge these impacts and assess whether and 
to what extent they will affect terrestrial species known to occur in the areas impacted by the 
Alternative F1 Modified. 

F.  The Environmental Study Fails to Assess the Impacts on Floodplains Along the 
Coalfields Expressway.   

The protection of floodplains is required by Executive Order 11988 Floodplain 
Management, FHPM 6-7-3-2, Location and Hydraulic Design for Encroachments on 
Floodplains, and 23 C.F.R. Part 650 Subpart A, Location Hydraulics Study.  EO 11988 requires 
federal agencies to avoid to the extent possible the long and short-term adverse impacts 
associated with the occupancy and modification of floodplains and to avoid both direct and 
indirect support of floodplain development wherever there is a practicable alternative.  
Significant encroachments may not be approved unless the government finds there is no 
practicable alternative.  23 C.F.R. § 650.113(a).  It is thus essential that VDOT consider 
alternatives that avoid direct or indirect support of floodplain development. 

In this case, the Environmental Study fails to adequately examine the impact of the 
Alternative F1 Modified upon floodplains and fails to satisfy the legal requirements set forth 
above.  The Environmental Study states that zero floodplain acres will be filled, Environmental 
Study at 24, Table 2, but it acknowledges that the proposed alternative would encroach upon 
floodplains.  Specifically, Alternative F1 Modified would involve bridges that span floodplains 
on the Levisa Fork at two locations, and Looney Creek at one location, id. at 18-19, 23, and 
would also encroach on the Levisa Fork floodplain at U.S. Route 460 where the new connector 
ties in with the existing road.  Id.   

An SEIS must examine alternatives that would not encroach upon floodplains.  Any 
finding that no practicable alternative exists must explain (1) “the reasons why the proposed 
action must be located in the floodplain,” (2) “the alternatives considered and why they were not 
practicable,” and (3) “a statement indicating whether the action conforms to applicable State or 
local flood-plain protection standards.”  Id.; Prairie Band Pottawatomie Nation v. Fed. Highway 
Admin., 684 F.3d 1002, 1018-19 (10th Cir. 2012).   

G.  VDOT’s Discussion of Mitigation Measures in the Environmental Study is Wholly 
Inadequate. 

In addition to giving extremely short shrift to the discussion of the environmental impacts 
that the Alternative F1 Modified will involve, the Environmental Study attempts to minimize the 
significance of some of the impacts by relying on mitigation.  VDOT states, for example, that 
“[u]navoidable impacts [on surface waters] are anticipated; however, minimization measures will 
be developed in consultation with the permitting agencies to offset those impacts,” 
Environmental Study at 17, Table 1 (emphasis added), and that “[w]here wetlands cannot be 
avoided…best management practices [] will be incorporated into the design,” id. at 20 (emphasis 
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added).  But the Environmental Study does not make specific commitments as to the particular 
types of mitigation steps that will be employed, or as to whether mitigation will actually be 
utilized at all.   

  Further, by providing only simple side-by-side comparisons of the differences in 
impacts between the Alternative F1 Modified and Alternative F1, the Environmental Study does 
not provide sufficient information to adequately assess the true extent of the environmental 
impacts that would occur.   The full range of impacts to streams, wetlands, farmlands, forests, 
floodplains and other important natural resources must be disclosed and fully analyzed in an 
SEIS.   

CONCLUSION 

As set forth above, the FHWA has already determined that VDOT could not simply issue 
an Environmental Assessment for VDOT’s proposed modification of Section II of the CFX 
project to incorporate surface coal mining as an integral part of the project, and that an SEIS 
instead is required.  The same legal requirements and reasoning apply here to VDOT’s proposal 
to reroute Section IIIB to allow surface mining by its coal mining partners.  More important, 
VDOT’s proposed modification of Section IIIB underscores the necessity of a single, 
comprehensive SEIS on all sections of the CFX project where coal mining is contemplated as a 
result of VDOT’s coal synergy partnership, to examine a full range of alternatives and the 
environmental impacts of the Coalfields Expressway. 
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19 September 2014 
 
Mr. John Simkins 
Planning and Environment Team Leader  
U.S. Department of Transportation 
Federal Highway Administration 
Post Office Box 10249 
Richmond, VA 23240 
John.Simkins@dot.gov 
 

Re:  Comments on Issues to Be Addressed in Coalfields Expressway Section II 
Supplemental Environmental Impact Statement 

 
Dear Mr. Simkins: 
 

Please accept these comments, submitted on behalf of the Southern Environmental Law 
Center, Sierra Club, Appalachian Voices, and Southern Appalachian Mountain Stewards, 
regarding the Notice of Intent to prepare a Supplemental Environmental Impact Statement 
(“SEIS”) for Section II of the Coalfields Expressway (“CFX”) in Wise, Dickenson, and 
Buchanan Counties, Virginia (Federal Register, Vol. 79, No. 162, 49557-58, 21 August 2014).  
The Southern Environmental Law Center is a non-partisan, non-profit organization that works 
throughout Virginia and the southeastern United States to promote transportation and land use 
decisions that strengthen our communities, protect our natural resources, and improve our quality 
of life.  Sierra Club is a non-profit organization that is dedicated to exploring, enjoying, and 
protecting the wild places of the Earth; to practicing and promoting the responsible use of the 
Earth’s resources and ecosystems; to educating and enlisting humanity to protect and restore the 
quality of the natural and human environment; and to using all lawful means to carry out those 
objectives.  Appalachian Voices is a non-profit organization committed to protecting the land, 
air, and water of the central and southern Appalachian region, focusing on reducing coal's impact 
on the region.  Southern Appalachian Mountain Stewards (“SAMS”) is a non-profit organization 
that works to prevent and correct harmful economic, environmental and human health effects of 
coal extraction in Virginia’s Wise and Dickenson Counties, and to promote sustainable economic 
development in the region.   

 
We applaud FHWA’s decision to prepare an SEIS and offer these comments on the 

necessary scope of the SEIS.  We further urge FHWA to request that the U.S. Army Corps of 
Engineers (the “Corps”) participate as a cooperating agency in the SEIS process.  VDOT’s 
proposed coal synergy proposal would severely impact waters of the U.S., including wetlands, as 
a result of mountaintop mining and the multiple valley fills that are the basis of this proposal.  
The proposal would also directly impact the Corps-managed John W. Flannagan Dam and 
Reservoir, as discussed below.  The SEIS process, including the identification and selection of 
alternatives, will benefit from the participation by the Corps as a cooperating agency.   
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Background and Introduction 
 
The Federal Highway Administration (“FHWA”) evaluated the CFX project in a 2001 

Environmental Impact Statement (“EIS”), with the selected alternative, Alternative F1, designed 
as a four-lane, limited access highway, that would run from Pound, Virginia, to the West 
Virginia state line.  Subsequently, the Virginia Department of Transportation (“VDOT”), 
pursuant to the Public-Private Transportation Act” (“PPTA”), entered into an agreement with 
coal mining companies related to Section II of the CFX project, consisting of a 26-mile segment 
beginning at Pound, Virginia, to the proposed Route 460 connector near Grundy, Virginia, in 
Buchanan County.  In June 2012, VDOT issued a Draft Environmental Assessment (“2012 Draft 
EA”) in which VDOT proposed to re-route Section II to provide access to the companies to coal 
reserves, by acquiring land through eminent domain.  The route described in the 2012 Draft EA, 
referred to as the PPTA Alternative, was moved by as much as three miles in places away from 
the Alternative F1 route.  Furthermore, under the PPTA Alternative, the coal companies would 
blast away mountaintops to extract coal along the new route and leave the mined locations 
graded for VDOT to construct Section II.  Despite these fundamental changes to the location and 
nature of the proposed project, VDOT completely failed in the 2012 Draft EA to recognize or 
assess the severe environmental impacts from surface coal mining operations associated with the 
new proposed alternative.  Because these impacts were never considered in the 2001 EIS for the 
full CFX project, our organizations urged the FHWA and VDOT to prepare an SEIS, as required 
under the National Environmental Policy Act (“NEPA”) and implementing regulations.   

 
NEPA requires federal agencies to prepare an EIS for any major federal action that may 

significantly affect the quality of the human environment.  42 U.S.C. §4332(c).  Under both the 
Council on Environmental Quality’s (“CEQ”) NEPA regulations and the FHWA NEPA 
regulations, an agency must prepare an SEIS if the agency makes changes to the proposed action 
that would result in significant environmental impacts or if there is new information or 
circumstances relevant to environmental concerns and bearing on the proposed action or its 
impacts.  40 C.F.R. §1502.9(c); see 23 C.F.R. §771.130(a); Hughes River Watershed 
Conservancy v. Glickman, 81 F.3d 437, 443 (4th Cir. 1996); Audubon Naturalist Society of the 
Central Atlantic States, Inc. v. U.S. Dept. of Transp., 524 F.Supp.2d 642, 709 (D. Md. 2007).  
Without question, the proposed PPTA Alternative would result in significant environmental 
impacts that have not been assessed.  As FHWA’s Notice of Intent states:  “[t]he basis for 
preparing the SEIS is that the alternative . . . is likely to cause significant impacts on the 
environment.”  79 Fed. Reg. at 49557. 

 
As set forth below, the SEIS must thoroughly examine a range of reasonable alternatives, 

including those that would not depend on or utilize surface coal mining operations, and evaluate 
the direct, indirect, and cumulative environmental impacts of the proposed PPTA Alternative in 
comparison with other alternatives.  Such analysis must also assess whether the alternatives 
satisfy the purpose and need of the CFX project, as set forth in the 2001 EIS, and the SEIS must 
include a clear and objective analysis of the true costs of constructing the proposed PPTA 
Alternative compared with other alternatives.  In addition, concurrent with the SEIS, the FHWA 
should prepare an analysis under section 4(f) of the Department of Transportation Act of 1966, 
49 U.S.C. §303. 
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I.  Alternatives Analysis and Purpose and Need for the Project 
 
The alternatives analysis is “the heart of the environmental impact statement.”  40 C.F.R. 

§1502.14.  The purpose of the alternatives analysis is to “sharply defin[e] the issues and 
provid[e] a clear basis for choice among options by the decision-maker and the public.”  Id.  The 
agency must “[r]igorously explore and objectively evaluate all reasonable alternatives,” 
including a “no action” alternative, and “[d]evote substantial treatment to each . . . so reviewers 
may evaluate their comparative merits.”  Id. §1502.14(a), (b).  The discussion of available 
alternatives to the proposed action should also include “reasonable alternatives not within the 
jurisdiction of the lead agency.”  Id. §1502.14(c).   

 
The analysis must also assess whether and the extent to which the alternatives would 

satisfy the purpose and need to which the agency is responding.  40 C.F.R. §1502.13.  An agency 
may not “slip past the strictures of NEPA” by “contriv[ing] a purpose so slender as to define 
competing ‘reasonable alternatives’ out of consideration….”  If “the agency constricts the 
definition of the project’s purpose and need and thereby excludes what truly are reasonable 
alternatives, the EIS cannot fulfill its role” of rigorously and objectively analyzing a full range of 
alternatives.  Simmons v. U.S. Army Corps of Engineers, 120 F.3d 664,666 (7th Cir. 1997). 

 
In this case, the purpose and need for the CFX project is fully set forth in the 2001 EIS.  

The 2001 EIS relied on traffic studies from the 1990s in framing the purpose and need for the 
proposed highway project.  These studies, and the purported concerns regarding safety and 
mobility that were based on the studies, must be updated to reflect existing traffic patterns and 
the actual needs of the impacted communities.  The scope of alternatives analyzed in the SEIS 
must be based on these updated studies, and not on studies that are now more than 25 years old. 

 
Also among the project purposes identified in the 2001 EIS is the need to attract new 

economic development and tourism to the area and to diversify the local economy away from a 
dependence on coal mining.  The 2001 EIS specifically noted that “[t]his issue has tremendous 
importance due to an ongoing economic decline in the area, caused mainly by employment 
reductions in the coal mining industry.”  See 2001 Final EIS at S-2.  The EIS indicated that 
“[d]ue to its reliance on the coal mining industry, the local economy has remained extremely 
vulnerable to economic downturns in that industry,” and “[l]ocal economic development officials 
have therefore sought to diversify the local economic base,” particularly through tourism.  Id. at 
1-11.    As stated in the EIS, tourism is widely seen as a way to improve and diversify the 
economy.  Id. at 1-11 through 1-13. 

 
The PPTA Alternative, by expressly relying on surface mining, is contrary to these 

purposes and needs.  Rather than reducing the area’s reliance on the coal mining industry, it 
actively promotes and encourages such continued reliance, and thus likewise fails the purpose of 
encouraging diversification of the local economy.   Moreover encouraging additional surface 
mining is contrary to the recognized aim of promoting tourism in the area, given the devastating 
impacts, including visual impacts, from coal mining.  In addition, the PPTA Alternative would 
directly impact recreational areas such as the John W. Flannagan Dam and Reservoir and Breaks 
Interstate Park, thereby discouraging tourism.  See Part III. infra.  Finally, the PPTA Alternative 
is inconsistent with furthering economic development in the local communities since the 
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Alternative would in fact bypass towns and communities that the CFX project was intended to 
serve.     

 
The SEIS must plainly acknowledge the fact that the PPTA Alternative is inconsistent 

with the stated purpose and need of the project and therefore reject it as a viable alternative.  
Instead the SEIS must evaluate alternatives that do not depend on a “coal synergy” approach and 
are consistent with the 2001 stated purpose and need.  As part of the alternatives analysis under 
NEPA, the FHWA must also consider a “no build” alternative.  40 C.F.R. §1502.14(d).  These 
would include upgrading existing roads in Wise, Dickenson, and Buchanan Counties, rather than 
building a new road.  For example, FHWA and VDOT should consider options such as 
improving or widening Route 83, Route 80, and Route 63; improving downtown traffic patterns 
in Pound and Clintwood; and providing funds for rural public transportation services active in 
the area.  Because tourism has been identified as an important economic driver in the area, the 
SEIS should also consider improving access to existing parks and recreation areas, particularly 
the John W. Flannagan Dam and Reservoir boat launches and Cranes Nest campground; and 
providing funds to programs such as the Spearhead Trails system, which is bringing tourism to 
the area, among other alternatives.   

 
In analyzing and comparing alternatives, it is also critical that the SEIS provide a clear 

and objective analysis of the costs of constructing the proposed PPTA Alternative in comparison 
with other alternatives, including the Alternative F1 and others that do not involve surface coal 
mining operations.  Since entering into its public-private partnership with coal companies for this 
project, VDOT has consistently touted the alleged “cost savings” of the PPTA Alternative.  For 
example, in its 2013 Road to the Future report, VDOT stated:  “It is projected that coal synergy 
would reduce the cost of building CFX by approximately 45% compared to traditional highway 
construction methods.”1     

 
VDOT arrived at this number by estimating “the cost of CFX construction at $5.1 billion 

using traditional construction methods,” compared with $2.8 billion using the “coal synergy” 
approach.2  This is not an “apples-to-apples” comparison, however.     

 
To begin with, the preferred alternative from the 2001 Final EIS—which extended 59.3 

miles, as opposed to Section II’s 26 miles—had an estimated capital cost of $1.384 billion.  See 
2001 Final EIS at S-7.  As a result, the PPTA Alternative is a far more expensive option for 
VDOT, even with the contributions of its private partners.  In addition, the figures that VDOT 
has used thus far appear to reflect simply a comparison of the PPTA Alternative with and 
without the coal companies’ contributions.  The supposed “savings” of $2.3 billion for the PPTA 
Alternative thus does not reflect the cost of a road that does not depend on coal mining.  In fact, 
the preferred alternative from the 2001 Final EIS is a far more cost-effective alternative to the 
PPTA Alternative.   

 
VDOT’s estimate of the financial benefits from the “coal synergy” approach is also 

incorrect and misleading because it relies on outdated figures regarding the market value of 

                                                        
1 VDOT, Road to the Future, at 3 (2013), available at  
http://www.virginiadot.org/projects/resources/Bristol/CFX_The_Road_to_the_Future_1_16_13.pdf. 
2 Id. 
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recoverable coal and the actual costs of removing that coal.  The market for Central Appalachian 
coal is currently significantly depressed, and many mine operators are opting to idle or close 
mines due to the lack of demand for this coal.  In fact, one of VDOT’s private partners for the 
PPTA Alternative, Alpha Natural Resources, recently announced its intent to lay off 1,100 
miners at nearly a dozen Central Appalachian coal mines due to what it described as “persistent 
weakness in U.S. and overseas coal demand and depressed price levels.”3 In the current market, 
VDOT’s private partners cannot expect that the recovery of coal from mines along the PPTA 
Alternative, or from “incidental” coal recovered in preparing other parts of the road bed, will be 
sufficiently profitable.  As a result, these private partners will pass along additional costs to 
VDOT, thus significantly increasing the actual cost to VDOT of the PPTA Alternative.    

 
Finally, the estimated cost of the PPTA Alternative failed to account for additional costs 

to the state related to oversight and regulation of the coal mining, or externalized costs from the 
coal mining.  These foreseeable additional costs include the costs of inspecting the mining 
operations, the added wear to existing roads caused by the movement of heavy coal mining 
equipment and coal haul trucks, as well as costs the state would be forced to bear in the event 
that a mining company failed to adequately reclaim a mine site.  The SEIS must provide accurate 
data to allow a true comparison of the costs of the PPTA with Alternative F1 as well as other 
alternatives. 
 
II. Environmental Impacts  
       
A.  Effects of Surface Coal Mining  
  
 Mountaintop Mining and Valley Fills 

 
It is critical that the SEIS thoroughly analyze the adverse impacts of surface mining that 

can reasonably be anticipated to be caused by VDOT’s proposed PPTA Alternative.  The SEIS 
must analyze the direct and indirect effects of surface mining, 40 C.F.R. §1508.8, as well as the 
cumulative impacts from past, present, and reasonably foreseeable mining in the relevant 
watersheds, 40 C.F.R. §§1508.7, 1508.25.  Meaningful cumulative impact analysis must identify 
and discuss: “(1) the area in which the effects of the proposed project will be felt; (2) the impacts 
that are expected in that area from the proposed project; (3) other actions – past, present, and 
proposed, and reasonably foreseeable – that have had or are expected to have impacts in the 
same area; (4) the impacts or expected impacts from these other actions; and (5) the overall 
impact that can be expected if the individual impacts are allowed to accumulate.”  Grand Canyon 
Trust v. F.A.A. 290 F.3d 339, 345 (D.C. Cir. 2002).  The FHWA should not confine the analysis 
of cumulative impacts to Section II, but should thoroughly analyze such impacts across the entire 
CFX project, regardless of whether Reevaluations have been approved for other sections of the 
CFX.  In considering cumulative impacts, the FHWA should also assess the full extent of coal 
mining associated with the PPTA together with other nearby coal mines, including those 
authorized by federal permits.  This includes, in particular, the projected impacts of the 
immediately adjacent Paramont Coal Company Doe Branch surface mine, which is authorized by 
a Clean Water Act section 404 permit issued by the U.S. Army Corps of Engineers. 
                                                        
3 Ward, Ken, “1,100 Alpha miners in W.Va warned of layoffs,” Charleston Gazette, 31 July 2014, available at 
http://www.wvgazette.com/article/20140731/GZ01/140739825#sthash.otOZSN4N.dpuf. 
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The surface mining and valley fills that are the cornerstone of the PPTA Alternative, 

without question, will cause severe environmental damage and public health impacts for the 
communities of southwest Virginia.  Numerous peer-reviewed scientific studies have 
documented the devastating impacts of mountaintop mining in Central Appalachia, including the 
permanent destruction of important ecosystems, loss of biodiversity, degradation of water 
quality, and destruction of streams that can never be adequately reclaimed or mitigated.  For 
example, in a 2010 published study by Margaret Palmer, et al., the authors examined peer-
reviewed studies and water quality data from West Virginia streams impacted by coal mining.  
See M.A. Palmer, et al., Mountaintop Mining Consequences, SCIENCE, Vol. 327 at 148-149 (Jan. 
2010).   In addition to the destruction of headwater streams from mountaintop mining, the 
authors conclude that contaminants persist in streams well below valley fills.  Mountaintop 
mining also destroys extensive tracts of deciduous forests that support some of the highest 
biodiversity in North America; causes the permanent loss of ecosystems that play critical roles in 
ecological processes such as nutrient cycling; increases surface runoff and the frequency and 
magnitude of downstream flooding; and impacts humans through contact with contaminated 
streams and exposure to airborne toxins and dust.   Significantly, the authors conclude that 
mitigation measures are ineffective: “water-quality degradation caused by mining activities is 
neither prevented nor corrected during reclamation or mitigation.” Id. at 149.  Rather, damage is 
permanent and irreversible. 

 
The U.S. Environmental Protection Agency (“EPA”) has reached similar conclusions 

regarding the harmful environmental impacts of mountaintop mining and valley fills on streams 
in Central Appalachia, based on its analysis of the peer-reviewed scientific literature.  In The 
Effects of Mountaintop Mines and Valley Fills on Aquatic Ecosystems of the Central 
Appalachian Coalfields, EPA summarized the five principal alterations of stream ecosystems 
from mountaintop mining: 

 
(1) Springs, and ephemeral, intermittent, and small perennial streams are 
permanently lost with the removal of the mountain and from burial under 
fill;  
(2) Concentrations of major chemical ions are persistently elevated 
downstream;  
(3) Degraded water quality reaches levels that are acutely lethal to 
standard laboratory test organisms;  
(4) Selenium concentrations are elevated, reaching concentrations that 
have caused toxic effects in fish and birds; and  

      (5) Macroinvertebrate and fish communities are consistently degraded. 
 
U.S. EPA, National Center for Environmental Assessment, Office of Research and 
Development, The Effects of Mountaintop Mines and Valley Fills on Aquatic 
Ecosystems of the Central Appalachian Coalfields, at ii (March 2011). 

    
The impacts from surface coal mining on forests are also profound.  For example in the 

Draft and Final Programmatic Environmental Impact Statements on Mountaintop Mining/Valley 
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Fills in Appalachia (“MTM/VF DEIS/FEIS 2003/2005”), EPA points out that, “unlike traditional 
logging activities associated with management of hardwood forest, when mining occurs, the tree, 
stump, root, and growth medium supporting the forest are disrupted and removed in their 
entirety.”  MTM/VF DEIS, Part IV at C-1 (2003).  Surface coal mining with valley fills causes 
“fundamental changes to the terrestrial environment,” and “significantly affect[s] the landscape 
mosaic,” with post-mining conditions “drastically different” from pre-mining conditions.  Id. at 
App. I, pp. v.  Forest loss caused by surface coal mining has the potential to impact the 
biodiversity of affected areas in the form of a floral and faunal shift with grassland species 
becoming more common.  Likewise, increases in edge habitat and forest fragmentation can lead 
to an increase in the number and abundance of edge-dwelling species while inflicting costs upon 
forest interior species such as neo-tropical migrant birds and terrestrial salamanders.  Id. at iv.  
Such “change[s] in . . . habitats could put a number of species in peril.”  Id.4   
  
 Two new studies further document the permanent damage caused by mountaintop mining 
in Central Appalachia:  U.S. Geological Survey (“USGS”), Temporal Changes in Taxonomic 
and Functional Diversity of Fish Assemblages Downstream from Mountaintop Mining, 
Freshwater Science, Vol. 33, No. 3 (September 2014), pp. 915-26; and Gregory Pond, et al., 
Long-Term Impacts on Macroinvertebrates Downstream of Reclaimed Mining Valley Fills in 
Central Appalachia, published online 3 July 2014.  The USGS study sampled fish assemblages 
in streams associated with mountaintop mining and compared the data to data collected between 
1999 to 2001 by Stauffer and Ferreri, see note 3 below.  As the authors indicate, the Central 
Appalachian mountains are a “global hotspot of freshwater fish biodiversity.” Mountaintop 
mining is the primary source of land use change in the region, and the scientists noted that prior 
studies had shown significant loss of species richness downstream of mountaintop mining; their 
study expanded the scope of prior research by analyzing the effect on diversity of fish 
assemblages to evaluate the impacts of mountaintop mining over time.  The scientists found that 
the sampled fish assemblages had lower functional and taxonomic diversity (e.g., decrease in 
species richness and abundance) than unexposed assemblages.  The authors concluded that the 
changes in fish assemblages may be a consequence of decreased availability of invertebrate prey 
that are sensitive to elevated levels of conductivity and selenium from mountaintop mining. 
  
 The 2014 Pond study is equally significant:  the scientists found sustained ecological 
damage downstream of mountaintop mining operations long after reclamation of mined sites was 
deemed complete.  Thus the environmental harm from mountaintop mining is permanent and 
irreversible.  As the authors state, surface coal mining “has left a legacy of landscape alteration 
                                                        
4 The 2003/2005 MTM/VF DEIS and FEIS also incorporated numerous studies documenting the profound impacts 
of mountaintop mining and valley fills.  See, e.g., Stauffer and Ferreri, Characterization of Stream Fish Assemblages 
in Selected Regions of Mountain Top Removal/Valley Fill Coal Mining (2002) (documenting adverse effects on 
number and composition of fish communities in streams from mountaintop mining); Kentucky Mountaintop Mining 
Benthic Macroinvertebrate Survey, Central Appalachian Ecoregion, Kentucky (Oct. 2001) (EPA Region IV) 
(evaluating effect on benthic macroinvertebrates on streams downstream of mountaintop mining, study showed a 
decrease in diversity, a reduction or absence of pollution-sensitive species (especially mayflies), and an increase in 
pollution-tolerant species); EPA Region III, A Survey of the Condition of Streams in the Primary Region of 
Mountaintop Mining/Valley Fill Coal Mining (Nov. 2000) (similarly showing impaired mayfly populations 
associated with increase in conductivity from mountaintop mining); EPA Region III Final Report:  A Survey of the 
Water Quality of Streams in the Primary Region of Mountaintop/Valley Fill Coal Mining October 1999 to January 
2001 (April 2002) (elevated conductivity and selenium concentrations in streams associated with mountaintop 
mining, noting strong bioaccumulation of selenium at toxic levels).     
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in Central Appalachia, incurring loss of natural forest cover, water quality effects, and biological 
impairments.”    
  
 The SEIS must fully take into account the overwhelming scientific literature on the 
severity of impacts from mountaintop mining in assessing the PPTA Alternative.  In doing so, 
the SEIS must also provide specific information about the extent and location of mining under 
the proposed alternative.  For example, the 2012 Draft EA acknowledges that the PPTA 
Alternative would result in valley fills, destroying nearby streams, but it failed to include any 
information about the anticipated location of the mining associated with the project, number and 
extent of valley fills, the number of mines that would be involved, and the specific streams that 
would be impacted. This includes both mining that would underlie the proposed highway route 
and mining that would be adjacent to the route and otherwise inaccessible. It is essential to 
provide this information in order to fulfill the mandates of NEPA.   
  
 Impacts on Impaired Waters 
 
 The proposed PPTA Alternative would impact streams in the Big Sandy River watershed, 
parts of which are already impaired as a result of surface coal mining and subject to Total 
Maximum Daily Load (“TMDL”) allocations.  In addition to identifying the stream segments 
that would be destroyed by valley fills, the SEIS must thoroughly analyze impacts to 
downstream water quality in streams with poor water quality and those that are currently 
impaired and subject to TMDLs.  According to data from Appalachian Voices, the proposed 
alignment may cross over Slate Creek, the North and South Forks of the Pound River, Bull 
Creek, Russell Prater Creek, Knox Creek and Pawpaw Creek, all of which have TMDLs for 
benthic impairments.  The SEIS must assess the extent to which the proposed coal mining and 
construction activities will further impair these streams.   

 
Since 2004, the Virginia Department of Mines, Minerals, and Energy (“DMME”) has 

identified at least nineteen streams in seven Virginia coalfields counties that are so impaired by 
mining pollution that they require the development of TMDLs. The TMDLs make clear that the 
aquatic communities in Virginia’s coalfields counties are stressed by sediment, total suspended 
solids (“TSS”), and total dissolved solids (“TDS”) discharged from mining operations. 

 
According to Virginia DEQ’s 2012 Water Quality Assessment Guidance Manual, 

Virginia Stream Condition Index (“VSCI”) Scores below 60 demonstrate stream impairment. 
The Guest River and Callahan Creek, two coalfields watersheds that are chronically impaired for 
the aquatic life use, highlight the problem of pollution discharged from coal mining operations 
and the failure of DMME to avoid or address this pollution. The Guest River remains impaired 
more than ten years after EPA approved a sediment TMDL. Virginia conducted biological 
monitoring of the Guest River in October and May of 2011, with depressing results. The Guest 
River scored a 38.04 in the fall and a 40.69 in the spring of that year. In the headwaters of the 
Guest, the river is even more impaired. In the Fall 2012, an active mining permittee reported 
VSCI scores ranging from 26.32 to 44.8 at its biological monitoring stations.  As another 
example, a comparison of benthic surveys from 1995 to 2011 shows that Callahan Creek has 
only become more impaired after the implementation of the Callahan Creek TMDL in 2006. In 
1995, the VSCI scores for Callahan Creek were 47.01 and 54.32.  In 2011, biological monitoring 
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data from monitoring stations in Callahan Creek provided VSCI scores ranging from 33.57 
downstream of mining discharges below Stonega to 45.92 below a waterfall on Callahan Creek. 
In 2011, not only were the VSCI scores for all monitoring points in Callahan Creek below the 
impairment threshold of 60, they were actually lower than the original VSCI scores that were the 
impetus for developing the Callahan Creek TMDL. In sixteen years of biological monitoring, 
Callahan Creek’s impairment has worsened, in spite of a TMDL meant to restore water quality. 
This decrease in water quality following the implementation of a TMDL clearly demonstrates the 
lack of available treatment options for the coal mining pollutants – in particular TDS – and the 
utter failure of Virginia’s current approach of relying on “best management practices.” 

 
TMDLs must include both Load Allocations (“LAs”) and Waste Load Allocations 

(“WLAs”). 40 C.F.R § 130.2(i). A LA is the portion of a receiving water’s Loading Capacity that 
is attributed to existing or future nonpoint sources of pollution or to natural background sources. 
40 C.F.R § 130.2(g). A WLA is the portion of the waterbody’s loading capacity that is allocated 
to an existing or future point source discharge. WLAs are a type of water quality-based effluent 
limitation. 40 C.F.R § 130.2(h). The Clean Water Act requires that all NPDES permits be 
“consistent with the assumptions and requirements of any available wasteload allocation for the 
discharge prepared by the State and approved by EPA pursuant to 40 C.F.R. 130.7” 40 C.F.R. § 
122.44(d)(1)(vii)(B). Thus, NPDES permits covering discharges subject to a WLA must include 
conditions that will ensure compliance with the WLAs. 

 
Many of the TMDLs in watersheds in coal mining counties use an “aggregate/transient” 

approach to WLAs for coal mining discharges. Under that “aggregate/transient” approach, coal 
mining discharges are limited to a single aggregate waste load for a stressor pollutant, rather than 
applying a WLA that is outfall and/or permit specific. Thus, the aggregate WLA is being 
exceeded if the sum of all coal mining discharges in that watershed exceeds the allocated 
aggregate WLA. For example, in the Dumps Creek watershed, where TDS and TSS from coal 
mines have impaired aquatic life, each of two mines are discharging in excess of the wasteload 
allocation intended for the sum of discharges from thirteen mines. In other words, the TDS 
loading from two mines in the Dumps Creek watershed is more than twice as high as the annual 
limit for the entire watershed. In Straight Creek, also impaired for TDS and TSS, a single mine is 
exceeding the wasteload allocation intended for twenty-two mines. In the South Fork Pound 
River, five mines, all of which were assigned individual wasteload allocations, are each 
exceeding their limits. 

 
The SEIS must account for the high levels of pollution generated by coal mines in 

Virginia, the fact that many watersheds that receive coal mines discharges are already impaired 
for those pollutants, and the complete failure of Virginia regulators to prevent or address that 
pollution. 

 
Impacts on Drinking Water 
 
The SEIS must also specifically disclose and assess the impacts of the PPTA Alternative 

on water quality and drinking water supplies in Wise, Buchanan and Dickenson Counties.  
According to the 2012 Draft EA, the proposed right-of-way would encompass 120 acres of the 
John W. Flannagan Dam and Reservoir, a 1,143 acre flood control and drinking water reservoir 
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maintained by the U.S. Army Corps of Engineers.  2012 Draft EA at 14.  However, the Draft EA 
failed to disclose where the proposed mining sites would be in relation to the reservoir.  Nor did 
the Draft EA include any analysis of the impacts of road construction and mining within the 
proposed right-of-way on drinking water supplied by the reservoir.  Instead, the assessment 
limited its discussion of water quality impacts to an acknowledgment of the potential disturbance 
of acid-producing materials and residual drainage that would result from recovering coal.  In the 
SEIS, the FHWA must comprehensively assess and disclose the impacts to drinking water and 
water quality caused not only by acid drainage, but also by the introduction of sediment from 
construction activities and heavy metals and other pollutants from traffic along the completed 
highway.   
  
 Socioeconomic and Public Health Impacts 
 
 The CEQ NEPA regulations state that the “human environment” is to be “interpreted 
comprehensively” to include “the natural and physical environment and the relationship of 
people with that environment.”  40 C.F.R. §1508.14.  Agencies must assess the “aesthetic, 
historic, cultural, economic, social, or health” effects,” whether direct, indirect, or cumulative.”  
40 C.F.R. §1508.8.  When an EIS is prepared “and economic or social and natural or physical 
environmental effects are interrelated, then the environmental impact statement will discuss all 
of these effects on the human environment.”  40 C.F.R. §1508.14.   

 
Here, the SEIS must carefully consider the socioeconomic and public health impacts of 

the proposed PPTA Alternative in comparison to other alternatives that would not involve 
surface coal mining operations associated with the project.  Citizens in southwest Virginia have 
already suffered surface coal mining’s adverse effects, including noise, blasting, and community 
disruption.  In addition, numerous studies have shown that surface coal mining has significant, 
negative impacts on the health of those living in the coalfields, including higher rates of cancer, 
heart, lung, and kidney disease, and birth defects.  This connection between negative health 
outcomes and proximity to surface coal mining identified in the studies persists even after 
controlling for other factors, including smoking, occupational history, socio-economic status, 
education, rural-urban setting, and race/ethnicity.  Accordingly, the SEIS must account for the 
fact that harm to human health should be anticipated from the PPTA Alternative that will not be 
the case for alternatives that do not involve surface coal mining.  

 
For example, studies have found that “[s]erious health disparities exist for people who 

live in coal mining portions of mining communities,” and “[m]ountaintop mining is linked to 
increased community cancer risk.”5  People living in mountaintop mining areas have been shown 
to experience four extra years of poor lifetime health compared to non-mining residents,6 and 
mountaintop mining areas have significantly higher mortality rates, total poverty rates, and child 
poverty rates every year in comparison with other counties in the same states.7   Research has 

                                                        
5 Hendryx et al. Self-Reported Cancer Rates in Two Rural Areas of West Virginia With and Without Mountaintop 
Coal Mining.  Journal of Community Health.  DOI 10.1007/s10900-011-9448-5 (24 July 2011).   
6 Zullig et al, Health-Related Quality of Life Amount Central Appalachian Residents in Mountaintop Mining 
Counties.  American Journal of Public Health. 101, 848-853 (2011).   
7 Hendryx et al.  Poverty and Mortality Disparities in Central Appalachia: Mountaintop Mining and Environmental 
Justice.  Journal of Health Disparities Research and Practice. 4(3), 50-59 (2011).   
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also indicated that the severity of health problems is associated with the level of surface coal 
mining, with negative health effects increasing as the level of mining increases.8  The 
overwhelming evidence showing a clear causal connection between proximity to surface coal 
mining in Appalachia and negative health effects continues to grow.9  

 
The EPA has recognized this evidence of surface mining’s significant and negative 

impact on human health. In EPA’s most recent guidance on the review of Appalachian coal 
mining permits, the agency noted that “[p]ossible human health impacts from coal mining 
activities have also been documented, including peer-reviewed public health literature that has 
preliminarily identified associations between increases in surface coal mining activities and 
increasing rates of cancer, birth defects, and other health problems in Appalachian 
communities.” Additionally, EPA specifically identified many of the available health studies in 

                                                        
8 Hendryx et al. Relations Between Health Indicators and Residential Proximity to Coal Mining in West Virginia. 
American Journal of Public Health, 98, 669-671 (2008). 
9 Hendryx M, Ahern M, Nurkiewicz T. Hospitalization patterns associated with Appalachian coal mining. Journal of 
Toxicology and Environmental Health Part A, 70, 2064-2070, 2007. Hendryx M. Mortality rates in Appalachian 
coal mining counties: 24 years behind the nation. Environmental Justice, 1, 5-11, 2008. Hendryx M, O’Donnell K, 
Horn K. Lung cancer mortality is elevated in coal mining areas of Appalachia. Lung Cancer, 62, 1-7, 2008. Hendryx 
M. Mortality from heart, respiratory and kidney disease in coal mining areas of Appalachia. International Archives 
of Occupational and Environmental Health, 2009, 82, 243-249. Hendryx M, Ahern M. Mortality in Appalachian 
coal mining regions: the value of statistical life lost. Public Health Reports, 2009, 124, 541-550. Hendryx M, Zullig 
K. Higher coronary heart disease and heart attack morbidity in Appalachian coal mining regions. Preventive 
Medicine, 2009, 49, 355-359. Hendryx M, Fedorko E, Anesetti-Rothermel A. A geographical information system-
based analysis of cancer mortality and population exposure to coal mining activities in West Virginia, United States 
of America. Geospatial Health, 2010, 4, 243-256. Palmer MA, Bernhardt ES, Schlesinger WH, Eshleman KN, 
Foufoula-Georgiou E, Hendryx MS, Lemly AD, Likens GE, Loucks OL, Power ME, White PS, Wilcock PR. 
Mountaintop mining consequences. Science, 2010, 327, 148-149. Ahern M, Mullett M, MacKay K, Hamilton C. 
Residence in coal-mining areas and low-birth-weight outcomes. Maternal and Child Health Journal, 2010, 82:243-
249. Zullig KJ, Hendryx M. A comparative analysis of health-related quality of life (HRQOL) for residents of US 
counties with and without coal mining. Public Health Reports, 2010, 125, 548-555. Cain L, Hendryx M. Learning 
outcomes among students in relation to West Virginia coal mining: an environmental “riskscape” approach. 
Environmental Justice, 2010, 3, 71-77. Hitt NP, Hendryx M. Ecological integrity of streams related to human cancer 
mortality rates. EcoHealth, 2010, 7, 91-104. Epstein PR, Buonocore JJ, Eckerle K, Hendryx M, Stout BM, Heinberg 
R, Clapp RW, May B, Reinhart NL, Ahern MM, Doshi SK, Glustrom L. Full cost accounting for the life cycle of 
coal. Annals of the New York Academy of Sciences, 2011, 1219, 73-98. Zullig K, Hendryx M. Health-related quality 
of life among central Appalachian residents in mountaintop mining counties. American Journal of Public Health, 
2011, 101, 848-853. Esch L, Hendryx M. Chronic cardiovascular disease mortality in mountaintop mining areas of 
central Appalachian states. Journal of Rural Health, 2011, 27, 350-357. Ahern M, Hendryx M, Conley J, Fedorko E, 
Ducatman A, Zullig K. The association between mountaintop mining and birth defects among live births in Central 
Appalachia, 1996-2003. Environmental Research, 2011, 111, 838-846. Ahern M, Hendryx M. Cancer mortality rates 
in Appalachian mountaintop mining areas. Journal of Occupational and Environmental Science, in press. Hendryx 
M, Ducatman AM, Zullig KJ, Ahern MM, Crout R. Adult tooth loss for residents of US coal mining and 
Appalachian counties. Community Dentistry and Oral Epidemiology, 2012. Hendryx M, Fulk F, McGinley A. Public 
drinking water violations in mountaintop coal mining areas of West Virginia, USA. Water Quality, Exposure and 
Health, in press. Knuckles TL, Stapleton PA, Minarchick VC, Esch L, McCawley M, Hendryx M, Nurkiewicz TR. 
Air pollution particulate matter collected from an Appalachian mountaintop mining site induces microvascular 
dysfunction. Microcirculation, 2013. Johnson N, Shelton B, Hopenhayn C, Tucker T, Unrine J, Huang B, Christian 
W, Zhang Z, Xianglin S, and Li L. Concentrations of arsenic, chromium, and nickel in toenail samples from 
Appalachian Kentucky residents. Journal of Environmental Pathology, Toxicology and Oncology, 2011, 30(3):213-
223. Christian W, Huang B, Rinehart J, Hopenhayn C. Exploring geographic variation in lung cancer incidence in 
Kentucky using a spatial scan statistic: elevated risk in the Appalachian coal-mining region. Public Health Reports, 
2011, 126: 789-796. 
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its analysis of a § 404 permit issued to Mingo Logan Coal Company for its Spruce No. 1 Mine. 
There, EPA concluded that “[a] growing body of research suggests that health disparities are not 
uniformly distributed across the Appalachian region, but instead are concentrated in areas where 
surface coal mining activity takes place.”   

 
The SEIS must evaluate these impacts, including the adverse effects on public health that 

the scientific literature has increasingly documented.  Such impacts underscore the importance of 
rigorously and objectively evaluating all reasonable alternatives, including those that would not 
pose such harms to the environment and communities of southwest Virginia.   
  
 Impacts on Wildlife 
 
 Encompassed within NEPA’s mandate that an agency consider all environmental impacts 
of a proposed federal action is the requirement that the agency take a “hard look at the impact on 
wildlife.”  People ex rel. Van de Kamp v. Marsh, 687 F. Supp. 495, 499 (E.D. N.C. 1988); see 
also Utahns v. U.S. Dep’t of Trans., 305 F.3d 1152, 1179-80 (10th Cir. 2002) (invalidating FEIS 
for failure to consider impacts to wildlife).  Accordingly, the SEIS must adequately disclose and 
analyze the PPTA Alternative’s impacts on federally threatened and endangered species 
potentially located in the project area, including, among others, the Indiana bat (Myotis 
grisescens), the gray bat (Myotis sodalis), the rayed bean mussel (Villosa fabalis), the birdwing 
pearly mussel (Lemiox rimosus), and the fine-rayed pigtoe mussel (Fusconaia cunelous), in 
comparison to other alternatives.  Under section 7 of the Endangered Species Act, 16 U.S.C. 
§1536, the FHWA must also consult with the U.S. Fish and Wildlife Service.     
  
 As set forth in the 2012 Draft EA, the PPTA Alternative would directly impact 2,008 
acres of forest, 34 acres of wetlands and 12 miles of streams.  The 2012 Draft EA recognized that 
the PPTA route itself – apart from the impacts associated with surface mining -- would directly 
result in the destruction of nearly twice the amount of acres, nearly three times the amount of 
forested land, three times the amount of streams, and seventeen times the amount of wetlands, as 
compared to the Alternative F1 alignment in the 2001 Final EIS.  See 2012 Draft EA at 12.10  
Yet the Draft EA failed to address such basic questions as the specific types and locations of the 
resources that would be affected, the species that rely on those forests, wetlands, and streams for 
                                                        
10 The key differences in the direct impacts between the PPTA route and the original preferred F1 route are 
summarized as follows:   

• Alternative F1 encompasses 1,135 total acres, whereas the PPTA Alternative encompasses 2,075 
total acres; 

• Alternative F1 does not impact any prime or unique farmland, whereas the PPTA Alternative 
impacts 98 acres of prime and unique farmland; 

• Alternative F1 impacts 720 acres of forest, whereas the PPTA Alternative impacts 2,008 acres of 
forest; 

• Alternative F1 impacts 4 miles of streams, whereas the PPTA Alternative impacts 12 miles of 
streams; 

• Alternative F1 impacts 2 acres of wetlands, whereas the PPTA Alternative impacts 34 acres of 
wetlands; and  

• Alternative F1 does not cross any floodplains, whereas the PPTA Alternative impacts 14 acres of 
floodplains. 

See 2012 Draft EA at 12.   
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food and habitat; the nature of the impacts; and whether and to what extent such impacts could 
be mitigated.  The SEIS must fully and properly assess potential impacts on non-listed species 
that rely on these thousands of acres of forests and miles of streams that will be impacted by the 
alignment of the PPTA Alternative. 
        
III.  Section 4(f) Analysis 
   

In addition to the issues that must be addressed in the SEIS, the FHWA must evaluate the 
proposed PPTA Alternative under section 4(f) of the Department of Transportation Act of 1966, 
49 U.S.C. §303.  FHWA regulations indicate that section 4(f) evaluations should be conducted in 
tandem with the NEPA process “to the extent possible.”  The “potential use of land from a 
Section 4(f) property shall be evaluated as early as practicable in the development of the action 
when alternatives to the proposed action are under study.”  23 C.F.R. §774.9(a).  Section 4(f) 
prohibits FHWA and other Department of Transportation agencies from approving any project 
that would use “publicly owned . . . park[s], recreation area[s], or wildlife and waterfowl 
refuge[s] of national, State, or local significance” unless there is no prudent and feasible 
alternative, and if such use is unavoidable, the project must include “all possible planning to 
minimize harm.”  49 U.S.C. §303.  FHWA regulations provide that a “use” may be either direct 
of constructive in nature.  23 C.F.R. §774.17.   

 
Here, the proposed PPTA Alternative will traverse the John W. Flannagan Dam and 

Reservoir.  The reservoir and surrounding land is a significant public recreational area, widely 
used for a variety of activities.  The information contained in the 2012 Draft EA, albeit minimal, 
indicates that the PPTA Alternative will result in both a direct and constructive use of the 
Reservoir and recreational area.  The Draft EA notes, for example, that the proposed right-of-
way encompasses approximately 120 acres of the resource, and that it will cross the land in two 
places, and a proposed trail in three places.  See 2012 Draft EA at 15.  Comparing this 
description to the map of the Reservoir area suggests that the PPTA Alternative will run close to 
the Pound River Area, which has a campground, a boat launch, and other recreational facilities, 
and the North Brush Creek, South Brush Creek, and Bearpen recreation areas, which have picnic 
areas, playgrounds, swimming areas, and other facilities.  It appears it will also run just north of 
the Cranesnest Launch Ramp and over a portion of the Reservoir used for boating.   

 
As stated above, this use of a recreational area for a transportation project is prohibited by 

section 4(f) if there are feasible alternative routes.  49 U.S.C. §303(c).  Here, there clearly are 
feasible alternatives to the PPTA Alternative — including Alternative F1 and other alternatives 
analyzed in the 2001 EIS.   The FWHA should also include in the section 4(f) evaluation, Breaks 
Interstate Park, the “site of the longest and deepest gorge east of the Mississippi River.”  2012 
Draft EA.  This Park is downstream of Russell Fork that would be polluted by mining and 
highway construction under the PPTA Alternative, and may thereby result in a constructive use 
of the park.11  

                                                        
11 FHWA regulations list a number of instances that categorically establish constructive use, such as when noise 
levels “substantially interferes with the use and enjoyment of a noise-sensitive facility [on] a property protected by 
Section 4(f).”  23 C.F.R. § 774.15(a). 

   
 



 
 

14 
 

Conclusion 
 

 In summary, we support the decision of FHWA to prepare an SEIS in the light of the 
substantial changes in the nature of the proposed project from a traditional highway to a coal 
“synergy” venture.  The SEIS must carefully consider the severe environmental and public health 
impacts of the proposed PPTA Alternative and associated mining, the failure of the PPTA 
Alternative to meet the express purpose and need of the CFX project, and the true cost of the 
PPTA Alternative in comparison to other alternatives that do not depend on surface coal mining.  
We trust that this process will reveal that the PPTA Alternative is unacceptable to serve the 
needs of the communities in southwest Virginia.   

 
Thank you for your consideration of these comments. 
 
     Sincerely yours, 
 

 
      
     Deborah M. Murray 
     Senior Attorney 
     Southern Environmental Law Center 
 
     Peter Morgan 
     Staff Attorney 
     Sierra Club Environmental Law Program 
 
  
       
 

cc:  Mr. Aubrey Layne, Secretary of Transportation for the Commonwealth of Virginia 
       Mr. Charles Kilpatrick, Commissioner of the Virginia Department of Transportation   
       Mr. Tom Walker, Chief Regulatory Branch, U.S. Army Corps of Engineers, Norfolk District 
       Mr. Peter Kube, Chief, U.S. Army Corps of Engineers, Eastern Virginia Regulatory Section 
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Mountaintop Mining Consequences

SCIENCE AND REGULATION

Damage to ecosystems and threats to human 

health and the lack of effective mitigation 

require new approaches to mining regulation.
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            T
here has been a global, 30-year 

increase in surface mining ( 1), which 

is now the dominant driver of land-use 

change in the central Appalachian ecoregion 

of the United States ( 2). One major form of 

such mining, mountaintop mining with valley 

fi lls (MTM/VF) ( 3), is widespread through-

out eastern Kentucky, West Virginia (WV), 

and southwestern Virginia. Upper elevation 

forests are cleared and stripped of topsoil, 

and explosives are used to break up rocks 

to access buried coal (fi g. S1). Excess rock 

(mine “spoil”) is pushed into adjacent val-

leys, where it buries existing streams.

Despite much debate in the United States 

( 4), surprisingly little attention has been 

given to the growing scientifi c evidence of the 

negative impacts of MTM/VF. Our analyses 

of current peer-reviewed studies and of new 

water-quality data from WV streams revealed 

serious environmental impacts that mitigation 

practices cannot successfully address. Pub-

lished studies also show a high potential for 

human health impacts.

Ecological Losses, Downstream Impacts

The extensive tracts of deciduous forests 

destroyed by MTM/VF support some of the 

highest biodiversity in North America, includ-

ing several endangered species. Burial of head-

water streams by valley fi lls causes permanent 

loss of ecosystems that play critical roles in eco-

logical processes such as nutrient cycling and 

production of organic matter for downstream 

food webs; these small Appalachian streams 

also support abundant aquatic organisms, 

including many endemic species ( 5). Many 

studies show that when more than 5 to 10% of 

a watershed’s area is affected by anthropogenic 

activities, stream biodiversity and water qual-

ity suffer ( 6,  7). Multiple watersheds in WV 

already have more than 10% of their total area 

disturbed by surface mining (table S1).

Hydrologic flow paths in Appalachian 

forests are predominantly through perme-

able soil layers. However, in mined sites, 

removal of vegetation, alterations in topog-

raphy, loss of topsoil, and soil compaction 

from use of heavy machinery reduce infi ltra-

tion capacity and promote runoff by overland 

fl ow ( 8). This leads to greater storm runoff 

and increased frequency and magnitude of 

downstream fl ooding ( 9,  10).

Water emerges from the base of valley fi lls 

containing a variety of solutes toxic or dam-

aging to biota ( 11). Declines in stream biodi-

versity have been linked to the level of mining 

disturbance in WV watersheds ( 12). Below 

valley fi lls in the central Appalachians, streams 

are characterized by increases in pH, electrical 

conductivity, and total dissolved solids due to 

elevated concentrations of sulfate (SO
4
), cal-

cium, magnesium, and bicarbonate ions ( 13). 

The ions are released as coal-generated sulfuric 

acid weathers carbonate rocks. Stream water 

SO
4
 concentrations are closely linked to the 

extent of mining in these watersheds ( 11,  14). 

We found that signifi cant linear increases in the 

concentrations of metals, as well as decreases 

in multiple measures of biological health, were 

associated with increases in stream water SO
4
 

in streams below mined sites (see the chart on 

page 149). Recovery of biodiversity in mining 

waste-impacted streams has not been docu-

mented, and SO
4
 pollution is known to persist 

long after mining ceases ( 14). 

Conductivity, and concentrations of SO
4
 

and other pollutants associated with mine run-

off, can directly cause environmental degra-

dation, including disruption of water and ion 

balance in aquatic biota ( 12). Elevated SO
4
 

can exacerbate nutrient pollution of down-

stream rivers and reservoirs by increasing 

nitrogen and phosphorus availability 

through internal eutrophication ( 15, 

 16). Elevated SO
4
 can also increase 

microbial production of hydrogen sul-

fi de, a toxin for many aquatic plants and 

organisms ( 17). Mn, Fe, Al, and Se can 

become further concentrated in stream 

sediments, and Se bioaccumulates in 

organisms ( 11) (fi gs. S1 and S2).

A survey of 78 MTM/VF streams 

found that 73 had Se water concentra-

tions greater than the 2.0 µg/liter threshold for 

toxic bioaccumulation ( 18). Se levels exceed 

this in many WV streams (see the chart on 

page 149). In some freshwater food webs, Se 

has bioaccumulated to four times the toxic 

level; this can cause teratogenic deformities 

in larval fi sh (fi g. S2) ( 19), leave fi sh with Se 

concentrations above the threshold for repro-

ductive failure (4 ppm), and expose birds to 

reproductive failure when they eat fi sh with 

Se >7 ppm ( 19,  20). Biota may be exposed to 

concentrations higher than in the water since 

many feed on streambed algae that can bio-

concentrate Se as much as 800 to 2000 times 

that in water concentrations ( 21).

Potential for Human Health Impacts

Even after mine-site reclamation (attempts to 

return a site to premined conditions), ground-

water samples from domestic supply wells have 

higher levels of mine-derived chemical constit-

uents than well water from unmined areas ( 22). 

Human health impacts may come from contact 

with streams or exposure to airborne toxins and 

dust. State advisories are in effect for excessive 

human consumption of Se in fi sh from MTM/

VF affected waters. Elevated levels of airborne, 

hazardous dust have been documented around 

surface mining operations ( 23). Adult hospi-

talizations for chronic pulmonary disorders 

and hypertension are elevated as a function of 

county-level coal production, as are rates of 

mortality; lung cancer; and chronic heart, lung, 

and kidney disease (24). Health problems are 

for women and men, so effects are not simply 

a result of direct occupational exposure of pre-

dominantly male coal miners ( 24).

Mitigation Effects

Reclamation of MTM/VF sites historically 

has involved planting a few grass and herb 

species ( 20,  25). Compared with unmined *Author for correspondence. E-mail: mpalmer@umd.edu
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lege Park, MD 20742, USA. 3Duke University, Durham, NC 
27708, USA. 4Cary Institute of Ecosystem Studies, Millbrook, 
NY 12545, USA. 5University of Minnesota, Minneapolis, MN 
55414, USA. 6West Virginia University, Morgantown, WV 
26506, USA. 7Wake Forest University, Winston-Salem, NC 
27109, USA. 8Miami University, Oxford, OH 45056, USA. 
9University of California at Berkeley, Berkeley, CA 94720, 
USA. 10University of North Carolina at Chapel Hill, Chapel 
Hill, NC 27599, USA.  11Johns Hopkins University, Balti-
more, MD 21218, USA.
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sites, reclaimed soils characteristically have 

higher bulk density, lower organic content, 

low water-infi ltration rates, and low nutrient 

content ( 8,  25). Many reclaimed areas show 

little or no regrowth of woody vegetation and 

minimal carbon (C) storage even after 15 

years ( 26). Decreased forest productivity may 

be related to the type of surface material (e.g., 

brown versus gray sandstone) used in the 

reclamation ( 27). In reclaimed forests, pro-

jected C sequestration after 60 years is only 

about 77% of that in undisturbed vegetation 

in the same region ( 28). Mined areas planted 

to grassland sequester much less. Since rec-

lamation areas encompass >15% of the land 

surface in some regions ( 29) (table S1), signif-

icant potential for terrestrial C storage is lost.

Mitigation plans generally propose cre-

ation of intermittently flowing streams on 

mining sites and enhancement of streams off-

site. Stream creation typically involves build-

ing channels with morphologies similar to 

unaffected streams; however, because they 

are on or near valley fi lls, the surrounding 

topography, vegetation, soils, hydrology, and 

water chemistry are fundamentally altered 

from the premining state. U.S. rules have 

considered stream creation a valid form of 

mitigation while acknowledging the lack of 

science documenting its effi cacy ( 30). Senior 

offi cials of the U.S. Army Corps of Engineers 

(ACOE) have testifi ed that they do not know 

of a successful stream creation project in con-

junction with MTM/VF ( 31).

A Failure of Policy and Enforcement

The U.S. Clean Water Act and its implement-

ing regulations state that burying streams with 

materials discharged from mining should be 

avoided. Mitigation must render nonsignifi cant 

the impacts that mining activities have on the 

structure and function of aquatic ecosystems. 

The Surface Mining Control and Reclamation 

Act imposes requirements to minimize impacts 

on the land and on natural channels, such as 

requiring that water discharged from mines 

will not degrade stream water quality below 

established standards.

Yet mine-related contaminants persist in 

streams well below valley fills, forests are 

destroyed, headwater streams are lost, and bio-

diversity is reduced; all of these demonstrate 

that MTM/VF causes significant environ-

mental damage despite regulatory require-

ments to minimize impacts. Current mitiga-

tion strategies are meant to compensate for 

lost stream habitat and functions but do not; 

water-quality degradation caused by mining 

activities is neither prevented nor corrected 

during reclamation or mitigation.

Clearly, current attempts to regulate MTM/

VF practices are inadequate. Mining permits 

are being issued despite the preponderance of 

scientifi c evidence that impacts are pervasive 

and irreversible and that mitigation cannot 

compensate for losses. Considering environ-

mental impacts of MTM/VF, in combination 

with evidence that the health of people living in 

surface-mining regions of the central Appala-

chians is compromised by mining activities, we 

conclude that MTM/VF permits should not be 

granted unless new methods can be subjected 

to rigorous peer review and shown to remedy 

these problems. Regulators should no longer 

ignore rigorous science. The United States 

should take leadership on these issues, particu-

larly since surface mining in many developing 

countries is expected to grow extensively ( 32). 
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ABSTRACT 
 
 
 This report assesses the state of the science on the environmental impacts of mountaintop 
mines and valley fills (MTM-VF) on streams in the Central Appalachian Coalfields.  These 
coalfields cover about 48,000 square kilometers (12 million acres) in West Virginia, Kentucky, 
Virginia, and Tennessee, USA.  Our review focused on the impacts of mountaintop removal coal 
mining, which, as its name suggests, involves removing all—or some portion—of the top of a 
mountain or ridge to expose and mine one or more coal seams.  The excess overburden is 
disposed of in constructed fills in small valleys or hollows adjacent to the mining site.  
 Our conclusions, based on evidence from the peer-reviewed literature, and from the U.S. 
Environmental Protection Agency’s Programmatic Environmental Impact Statement released in 
2005, are that MTM-VF lead directly to five principal alterations of stream ecosystems: 
(1) springs, and ephemeral, intermittent, and small perennial streams are permanently lost with 
the removal of the mountain and from burial under fill, (2) concentrations of major chemical ions 
are persistently elevated downstream, (3) degraded water quality reaches levels that are acutely 
lethal to standard laboratory test organisms, (4) selenium concentrations are elevated, reaching 
concentrations that have caused toxic effects in fish and birds and (5) macroinvertebrate and fish 
communities are consistently degraded.  
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IV. Environmental Consequences of the Alternatives Analyzed 

C. SOILS & VEGETATION 

Chapters III.B. and III.F, of this EIS describe the existing Appalachian forest environment 
(vegetation and soils) and the importance of this forest environment in helping to define the 
ecosystem as it exists today. As indicted in Chapter III.F., the vast majority (approximately 92%) 
of the study area is forest land. Mixed mesophytic hardwoods, predominantly comprised of various 
oaks, maples, yellow poplar, beech, white basswood, and other species, are the dominant forest 
cover type within the study area. 

This EIS contemplates two actions specifically related to deforestation. These actions are identified 
and described in Chapter II.C.8.b. as Action 13 and Action 14. Action 13 includes the cooperative 
development and identification of state-of-the-science BMP’s for enhancing establishment of forests 
as a post-mining land use. Action 14 states that if legislative authority were established on either 
a Federal or state level, reclamation with trees could be required as a post-mining land use. The 
benefits these actions would provide to the successful establishment of forests on reclaimed mine 
sites are described in the Chapter II.C.8.b discussion of the actions. These two actions are 
incorporated in Alternatives 1, 2, and 3. 

MTM/VF operations generally impact large areas of the forest community as the development of 
an individual mine can result in disturbance or removal of a few hundred to a few thousand acres 
of forest cover. The quality of the forest and the associated habitat impacted by a mine can vary 
depending on a number of factors such as extent of previous mining, past logging activities, other 
mineral extraction activities such as oil and gas, previous land management practices, etc. 
Regardless of the type or quality of forest cover that existed prior to mining, certain impacts can be 
generalized in association with any mine or any activity that disturbs large areas of forest. For 
example, unlike traditional logging activities associated with management of a hardwood forest, 
when mining occurs, the tree, stump, root, and growth medium supporting the forest are disrupted 
and removed in their entirety. 

The likelihood of natural regeneration within the mine site is contingent upon the reclamation 
practice and post-mining land use chosen. Given that MTM/VF occurs along the ridge tops, 
reclaimed mines, when the post-mining land use is a category other than forest, typically create large 
expanses of open area devoid of seed source trees. Seed source trees in adjacent unmined areas are 
typically at an elevation below the reclaimed ridge top, limiting natural succession of forest cover 
from adjacent areas [Appendix E (Handel, 2002)]. In this type of ridge line mining and reclamation 
environment, for a number of years to come, the forest is replaced by a grassland and/or 
herbaceous/shrub vegetative community with different topographic and hydrologic conditions than 
those that existed prior to mining. 

The Landscape Scale Cumulative Impact Study modeled terrestrial impacts based on past surface 
mine permit data [Appendix I; EPA, 2002]. Tables IV.C-1 through IV.C-4 were developed from 
these data and provide a retrospective of the impacts to forest that occurred over the 10-year period 
from 1992 to 2002. The tables estimate impact to the forest environment (vegetation and soils) in 
the study area from surface mining during this period at 380,547 acres or 3.4 % of the forest area 
that existed in 1992. When adding past, present and future terrestrial disturbance, the study area 
estimated forest impact is 1,408,372 acres which equates to 11.5% of the study area. This number 
is derived by adding grassland as an indicator of past mining, barren land classification, forest lost 
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from the last ten years of surface mine permits and a projection of future forest loss that equates to 
the last ten years. The tables represent a worst case projection or overestimate of impacts to forest 
cover in the EIS study area because: 1) the data are projected under the assumption that the entire 
area within the permit boundary would be disturbed, and 2) the data do not include areas where 
forest regeneration is occurring on some mine sites, i.e., the amount of natural succession or 
managed forestry would decrease the affected acreage.  Forests constantly change and evolve as a 
result of tree growth, aging, disease, and human disturbances continually affecting the extent and 
composition of the forest. For example, as one area is disturbed by mining or logging activity (i.e., 
forest cover removed), other areas which were affected years ago by similar activities such as 
logging or agricultural development revert back to forest. 

The concept of forest regeneration is reinforced by information available on the National Geographic 
web site at http://magma.nationalgeographic.com/ngm/0211/resources_who.html. The link for the 
U.S. Forest Services's Forest Inventory and Analysis (FIA,"Forest Census"), provides data on the 
nation's forest census. This data, based on forest censuses in West Virginia (1989), Virginia (1992) 
and Tennessee (1999), shows the average annual cubic feet (c.f.) of forest growth (net growing 
stock) exceeds the c.f. of forest loss (removal and mortality) by 10 million c.f. in Virginia, 241 
million c.f. in Tennessee and 257 million c.f. in West Virginia. This type of data for Kentucky was 
unavailable on this web site. Thus forest "losses" are generally offset by forest "gains" realized by 
the natural order of succession in the Appalachian region to a forested community. As indicated by 
these data, forests are dynamic. Neither the census, nor the "worst case" analysis of forest loss, can 
entirely characterize the "net" impact to forest as a result of a specific activity such as mining. With 
that in mind, the data in the tables is presented here simply to give the reader a "reasonable" estimate 
of the extent of forest that may have been affected by mining over the past ten years. The acreage 
of grassland and transitional areas represent an estimate of past impacts from mountaintop mining. 
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CUMULATIVE IMPACT STUDY 

APPENDIX I 



EXECUTIVE SUMMARY 

This Landscape Scale Cumulative Impact Study evaluates the potentially adverse impacts of future 

mountaintop mining in a four-state study area in the Mid-Atlantic Region of the United States. The 

study area encompasses 12,200,888 acres within the Appalachian Coalfield Region in portions of 

West Virginia, Virginia, Tennessee, and Kentucky. The study area is characterized by steep 

mountainous slopes, confined river valleys, and narrow ridge tops. Forests dominate the land cover 

of the study area covering11,231,622 acres (92.1%). Ecological communities of the study area are 

unique in that they combine characteristically northern species with their southern counterparts, and 

thus boast great richness and diversity. 

The potential adverse impacts of mountaintop mining in the study area are evaluated here at both 

a state-by-state level and the four-state study area level. Potential adverse impacts to aquatic, 

terrestrial, and riparian habitats are assessed. In addition, the West Virginia portion of the study area 

is evaluated in further detail as described below. 

The study uses a Geographic Information System (GIS) approach to project future potentially 

adverse impacts on the natural environment within the study area by measuring specific landscape 

indicators. Aquatic, terrestrial, and riparian habitat data were acquired and entered into the GIS to 

determine pre-impact conditions of the study area. Then surface mine and valley fill spatial 

coverages from issued mine permits were imported into the GIS to calculate projected potentially 

adverse impacts. Within the West Virginia portion of the study area the GIS was used to calculate 

more detailed landscape indicators, some at the watershed level. The study methods build upon a 

Landscape Assessment Approach developed by Canaan Valley Institute and "landscape indicators" 

used to assess watershed conditions as described in the publication An Ecological Assessment of 

the United States Mid-Atlantic Region: A Landscape Atlas USEPA Office of Research and 

Development, Washington DC, November 1997. 

Future ecological conditions in the study area are represented by the results of the landscape 

indicators. Landscape indicators are specific metrics (calculations) that provide an index to the 
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health of an ecological region. Landscape indicators are direct or indirect measures of environmental 

parameters or combinations of parameters. By evaluating several indicators for a specific landscape 

unit (study area) it is possible to assess a level of ecological integrity or vulnerability to degradation. 

Landscape indicator metrics calculated for each state and the four-state study area include: 

• Mine permit surface area (ac) 

• Direct impact to streams (mi and %) 

• Direct impact to forests (ac and %) 

• Grassland as indicator of past mining impact (ac and %) 

• Non-forest land cover class area change (ac and %) 

Landscape indicator metrics calculated in further detail for the West Virginia portion of the study 

area include: 

• Mine data ratios (ac) - Valley fill area to mineral extraction area, Valley fill area to permit 

area, Mineral extraction area to permit area 

• Direct impact to streams from valley fill area (mi and %) 

• Direct impact to streams from mineral extraction area (mi and %) 

• Direct impact to streams from permit area (mi and %) 

• Forest loss from permit area (ac and %) 

• Forest loss from valley fill area (ac and %) 

• Forest loss from mineral extraction area (ac and %) 

• Forest loss from auxiliary areas (ac and %) 

• Impacts to riparian habitats (ac) 

• Potential Ecological Condition (unit) 

• Forest edge (%) 

• Number of land cover patches (count) 

• Percent landscape of patch type (%) 

• Mean patch size (ac) 
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All metrics and the input data utilized are described in detail within the methodology section of the 

report. Individual metrics may not describe the complete ecological condition of a watershed. 

However, when considered collectively some conclusions regarding the ecological health of the 

watershed may be reached. 

Mountaintop Mining Surface Area Metric Results 

In the last ten years 403,810 acres were permitted for surface mining in the study area. Disturbance 

from surface mining has ecological implications in that the conversion of land use leads to a change 

in available habitat. 

Aquatic Metric Results 

The stream network used in the study is a synthetic network generated from a Digital Elevation 

Model (DEM). A DEM is a digital representation of the earth’s surface based on a regular series of 

sample elevation points. The detail of a synthetic stream network generated in this fashion exceeds 

that of a USGS 1:24000 scale stream network. There are 58,998 miles of stream in the study area, 

as calculated by the synthetic network. The Kentucky portion of the study area contains more than 

one-half of the total stream lengths with 34,468 miles. Studies conducted in the West Virginia 

portion of the study area, which has over 12,000 miles of streams, indicate that first and second 

order streams comprise more than one-half of the total stream length in the study area. 

Mountaintop mining has the potential to adversely impact 1,208 miles of stream in the study area 

(2.05%). The potential adverse impact to streams within the Kentucky portion of the study area is 

730 miles, or 2.12%. While the greatest potential adverse impact in terms of percent of streams loss 

is in the West Virginia portion of the study area at 2.55%, or 307 miles. 

Direct impacts to streams in the study area were calculated by mineral extraction area (0.42%) and 

valley fill (1.31%) that would result in actual destruction of existing streams. Indirect impacts to 

streams such as those that would occur downstream from filled or mined out stream areas were not 
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evaluated in this analysis. As such, results of the direct impacts of stream metrics likely 

underestimates total impacts to streams. 

Terrestrial Metric Results 

Forests dominate the terrestrial habitats of the study area. Dominant among these forest types is the 

diverse mesophytic hardwood forest. This forest type is characterized by a diverse understory of 

trees that never attain canopy status and wildflowers are common. The cove hardwoods are a type 

of mixed mesophytic hardwood forest. Cove hardwoods are found in ravines, coves and along 

north-facing slopes. Due to the abundance and variety of fruits, seeds, and nuts the diverse 

mesophytic forest type provides excellent habitat for wildlife and game species alike. Grasslands 

and open habitats are naturally rare in the study area, therefore, species that require these types of 

habitats are also, generally rare in the study area. 

Forest loss has the potential to impact the biodiversity of the study area in the form a floral and 

faunal shift with grassland species becoming more common. Likewise increases in edge habitat and 

forest fragmentation may lead to an increase in the number and abundance of edge dwelling species 

while inflicting a cost on forest interior species. Forest interior species, such as neotropical migrant 

birds, and terrestrial salamanders may be significantly impacted by such land use changes due 

largely to direct loss of critical habitat. The study area contains critical habitat for many forest 

interior bird species, likewise, forests in the eastern United States are among the most diverse in 

salamander richness and abundance in the world. 

A decrease in forest cover, subsequently followed by conversion to grasslands, within the study area 

has the potential of shifting the fauna of the region from that which is dependent upon undisturbed 

intact forest to one dominated by grassland and edge dwelling species. This shift may take a 

considerably long amount of time to be recognized; however, some changes may be recognized 

immediately. This is a potentially adverse change in that many of the species that may be replaced 

have ranges that are restricted to the study area and nearby similar habitats. Thus, a change in these 

habitats could put a number of species in peril. The shift in terrestrial habitat would provide new 
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refuge for some species that are considered rare in the study area, however, most of these species 

are well established in other parts of their range and are most likely rare in West Virginia because 

their habitat does not naturally occur there. 

Results of this study support the thesis that fundamental changes to the terrestrial environment of 

the study area may occur from mountaintop mining. For example, it is estimated that the study area 

may have lost approximately 3.4% forest cover in the last ten years from surface mining. This 

equates to 380,547 acres. When adding past, present and future terrestrial disturbance, the study 

area estimated forest impact is 1,408,372 acres which equates to 11.5 % of the study area. This 

number is derived by adding grassland as an indicator of past mining, barren land classification, 

forest lost from the last ten years of surface mine permits and a projection of future forest loss that 

equates to the last ten years. 

Much of this forest is the predominant diverse mesophytic hardwood forest, however, impacts to 

cove hardwood, oak, and other forest types are also expected. The predicted condition from the 

permit data suggests more than a 3X increase in the surface mining/quarries/gravel pits land class 

to 334,791 acres, and this is an underestimation because only fours years of permit data were used 

for the Kentucky evaluation of this metric . Not projected by the data but intuitively expected is a 

similar increase in the grassland cover types in the study area as mine sites move into reclamation. 

Furthermore, the permit data predict that edge habitat will increase by as much as 2.7% from the 

present condition in the West Virginia portion of the study area. Fragmentation of the terrestrial 

environment, predicted in the West Virginia portion of the study area, will be recognized by an 

increase in the number of land use patches from the present 100,392 to 139,689 and a decrease in 

average patch size under the permit condition. 

All of these changes suggest that the biological integrity of the study area may be jeopardized. The 

potential ecological condition (PEC) is a measure of the biological integrity specific for eastern 

forests that takes into account forest cover, interior forest, and surrounding land use.  PEC was 

calculated at the watershed level for the West Virginia portion of the study area and graphically 
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extrapolated to predict PEC of the four-state study area. Results suggest that the predicted 

pre-impact PEC of study area is higher than that of the issued permits condition. 

Riparian Habitat Metric Results 

Riparian habitats are generally ecologically diverse and they often provide habitat for unique, or 

ecologically important species. For example, many neotropical migrant birds utilize this habitat type 

for breeding and the moist environment provides excellent habitat for salamanders. Furthermore, 

riparian habitats are the interface between the terrestrial and aquatic environment thus they 

contribute to the flow of energy between these environments. Due to the rugged topography of the 

study area, a large majority of the riparian habitats are associated with small, first and second order, 

streams. 

Riparian habitats occupy 236,843 acres of the West Virginia portion of the study area. The 

projected potential adverse impacts in the West Virginia portion of the study area is 7,591 acres, or 

3.2%. Approximately 55% of the projected riparian habitat impacts occur in first and second order 

streams which are important habitats to many species of salamanders and other wildlife. 
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D. RIPARIAN AND WETLAND HABITAT 

Wetlands and riparian zones may occur along streams. Wetlands and riparian zones may influence 

the physical characteristics of streams, thereby affecting stream habitats. In addition, wetlands and 

riparian zones may be used by stream biota directly during periods of elevated flow. Wetlands are 

crucial transition zones between terrestrial and aquatic habitats. They are defined as areas "that are 

inundated or saturated by surface or groundwater at a frequency and duration sufficient to support, 

and that under normal circumstances do support, a prevalence of vegetation typically adapted for life 

in saturated soil conditions" (COE, 1987). Wetlands can be found on floodplains along rivers and 

streams (riparian wetlands). Typical steep geomorphology of headwater streams usually prohibits 

the formation of a floodplain, so wetlands are usually restricted to small depressional areas. As the 

gradient of the land becomes more gradual, more wetlands are found on the floodplain of the stream. 

Wetlands associated with rivers can take the form of forested wetlands, emergent marshes, wet 

meadows or small ponds. The unique characteristics and vegetative composition of wetlands provide 

important habitat for many species of aquatic macroinvertebrates, amphibians, and reptiles. 

II. METHODOLOGY 

A. LANDSCAPE ECOLOGY 

Landscapes are comprised of aggregations of various vegetation or land cover types (referred to as 

patches) that combine to create patterns or mosaics on the earth’s surface. Such patterns have 

developed as the result of climatic influences, site quality, natural disturbances, plant succession, and 

human activity. Landscape ecology is a discipline that focuses on understanding the causes and 

consequences of changes in landscape patterns. A fundamental tenet of landscape ecology is that 

humans and their activities are recognized as an integral part of the environment (USEPA, 1997). 

Numerous metrics have been developed to quantify changes in landscape patterns over time and 

space. Changes in patch diversity, size, proximity, edge, contagion, and connectivity have 
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implications to floral and faunal communities as well as other natural features such as water ways. 

Mountaintop mining and valley fill activities significantly affect the landscape mosaic. Landcover 

changes occur as forests are removed, the topography and hydrology is altered, and vegetation is 

eventually re-established. The result is an area drastically different from its pre-mining condition. 

Soil qualities are different, the vegetative community has a different structure and composition, and 

habitats are altered. Over time, if left unmanaged, forest succession will transform vegetative 

communities but the rate of this change is heavily dependent on the reclamation intent (i.e. post 

mining land use) and practice. 

Scale plays an important role in landscape ecology. With changes in scale different patterns emerge 

or recede. The scale of analysis should be appropriate to the phenomenon under study. Furthermore, 

organisms perceive scale differently. The range of a salamander may be a single acre or less while 

a black bear may range over many square miles therefore they will be affected differently by the same 

landscape modification event. One species’ entire range may be eliminated whereas another can shift 

its activities to another location. The study discussed here summarizes data on a watershed scale and 

is not intended to assess conditions for areas less than 5,000 to 10,000 acres in extent. Because of 

the limitations inherent to the input data, it is not appropriate to assess impacts at a finer scale. 

Indeed, any attempt to make a site specific evaluation would be a misuse of the data and any 

conclusions from such an evaluation would be highly suspect. 

Landscape indicators are direct or indirect measures of environmental parameters or combinations 

of parameters. They have been likened to economic indicators such as housing starts, factory orders, 

and unemployment percentages.  These indicators are used by economists to gauge national economic 

condition. No single indicator tells the entire story but by evaluating several one may perceive trends 

and make predictions. Likewise, by evaluating several indicators for a specific watershed or group 

of watersheds it is possible to assess a level of ecological integrity or vulnerability to degradation 

relative to other watersheds. Indicators also serve as monitoring tools to assess ecosystem condition 

as landcover modifications occur. To assess cumulative impact it is necessary to look a variety of 
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indicators and make comprehensive analyses on the collective. It is also important to realize that 

some indicators are strongly correlated with one another. 

B. DESCRIPTION OF GEOGRAPHIC DATA 

1. Stream Network 

The GIS stream network was generated from DEM data using standard ARC Info commands. The 

streams are “synthetic” in that they were not generated by conversion of existing maps, such as 

orthophotographs or USGS 7.5' quad sheets, into digital format. Rather, they were generated using 

a digital elevation model (DEM). A DEM is a digital representation of the earth’s surface based on 

a regular series of sample elevation points organized in a 30x30 meter grid. DEM’s can be used to 

model the direction of water flow and accumulation of flow. 

For the data used in the cumulative impact study a contributing area of 30 acres was selected to 

generate a stream. There is some uncertainty is this selection given that permits in Kentucky have 

indicated perennial streams in watersheds smaller than 10 acres. Therefore; the synthetic stream 

network may underestimate stream length. This 30 acre threshold is supported by studies by the 

United States Geological Survey (USGS), West Virginia Water Resources Division District Office 

to field determine the ephemeral-intermittent and intermittent-perennial stream boundaries. The 

mean drainage area for 33 sampled ephemeral reaches in the West Virginia coal region was 30 acres 

(USGS unpublished data 2000); therefore, the synthetic streams are considered to represent 

ephermeral, intermittent, and perennial streams. The detail of these data exceeds that of USGS 

1:24,000 scale stream networks (Figure II.C-1) which generally capture perennial and inconsistently 

ephemeral streams. The synthetic stream network was not ground truthed. 
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Temporal changes in taxonomic and functional
diversity of fish assemblages downstream
from mountaintop mining

Nathaniel P. Hitt1,3 and Douglas B. Chambers2,4

1US Geological Survey, Leetown Science Center, Aquatic Ecology Branch, 11649 Leetown Road, Kearneysville, West Virginia 25430
USA

2US Geological Survey, West Virginia Water Science Center, 11 Dunbar Street, Charleston, West Virginia 24301 USA

Abstract: Mountaintop mining (MTM) affects chemical, physical, and hydrological properties of receiving streams,
but the long-term consequences for fish-assemblage structure and function are poorly understood. We sampled
stream fish assemblages using electrofishing techniques in MTM exposure sites and reference sites within the
Guyandotte River basin, USA, during 2010–2011. We calculated indices of taxonomic diversity (species richness,
abundance, Shannon diversity) and functional diversity (functional richness, functional evenness, functional diver-
gence) to compare exposure and reference assemblages between seasons (spring and autumn) and across years
(1999–2011). We based temporal comparisons on 2 sites that were sampled during 1999–2001 by Stauffer and
Ferreri (2002). Exposure assemblages had lower taxonomic and functional diversity than reference assemblages or
simulated assemblages that accounted for random variation. Differences in taxonomic composition between refer-
ence and exposure assemblages were associated with conductivity and aqueous Se concentrations. Exposure assem-
blages had fewer species, lower abundances, and less biomass than reference assemblages across years and seasons.
Green Sunfish (Lepomis cyanellus) and Creek Chub (Semotilus atromaculatus) became numerically dominant in
exposure assemblages over time because of their persistence and losses of other taxa. In contrast, species richness
increased over time in reference assemblages, a result that may indicate recovery from drought. Mean individual bio-
mass increased as fish density decreased and most obligate invertivores were apparently extirpated at MTM ex-
posure sites. Effects of MTM were not related to physical-habitat conditions but were associated with water-quality
variables, which may limit quality and availability of benthic macroinvertebrate prey. Simulations revealed effects of
MTM that could not be attributed to random variation in fish assemblage structure.
Key words: fish community, species richness, functional diversity, simulation, mining

Mountaintop mining (MTM) is a surface-mining tech-
nique that exposes coal seams for extraction by disposing
of overlying soil and rock layers in adjacent valleys (valley
fills). MTM requires construction of valley fills and may
lower mountaintop elevations by as much as 300 m (USEPA
2011b). This mining method has been used in the central
Appalachian region of eastern North America (West Vir-
ginia, Virginia, Kentucky) since the 1960s, but its spatial ex-
tent has greatly expanded over the last 20 y (USEPA 2011b).
Over 2000 fluvial km (fkm) of headwater streams have been
buried by MTM valley fills in this region (Bernhardt and
Palmer 2011), and additional mining permits have been is-
sued (USEPA 2011b). MTM is the primary driver of landuse
change in central Appalachia (Bernhardt and Palmer 2011).

Downstream ecosystems are influenced byMTM through
hydrological, physical, and chemical pathways. Base flows

are typically increased downstream from valley fills be-
cause of decreased evapotranspiration and increased im-
perviousness of MTM headwater areas (Wiley et al. 2001,
Messinger 2003). Erosional processes from valley fills may
cause decreased substrate particle size in downstream
reaches (Paybins et al. 2000, Wiley et al. 2001) and in-
creased stream conductivity and dissolved metal concen-
trations (Griffith et al. 2012). Se discharge and bioaccumu-
lation in downstream ecosystems is a particular concern
(Palmer et al. 2010, Presser and Luoma 2010, Lindberg
et al. 2011). Benthic macroinvertebrate assemblages con-
sistently lose mayfly taxa (Ephemeroptera) downstream of
valley fills (Chambers and Messinger 2001, Hartman et al.
2005, Pond et al. 2008, Pond 2010), probably because of
osmoregulatory stress caused by increased ionic strength
of surface waters (McCulloch et al. 1993).
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Few investigators have evaluated effects of MTM on
stream fishes. Stauffer and Ferreri (2002) sampled stream
fish assemblages in southern West Virginia and eastern
Kentucky and found that fish assemblages downstream of
valley fills supported ∼½ the number of species found in
reference sites. They suggested that Se contamination was
a primary cause of loss of fish richness (Stauffer and Fer-
reri 2002). Fulk et al. (2003) calculated multimetric bio-
assessment scores from the Stauffer and Ferreri (2002) data
set and reported decreased cyprinid richness, decreased
benthic invertivore richness, and increased proportions of
tolerant individuals in small watersheds (2–10 km2) down-
stream of MTM. Confounding effects of residential devel-
opment can obscure analysis of MTM in larger streams
(Fulk et al. 2003, Merriam et al. 2011). McGarvey and John-
ston (2013) used energetic models and mining permit data
to estimate potential effects of MTM on Smallmouth Bass
(Micropterus dolomieu) and Brook Trout (Salvelinus fonti-
nalis) and estimated ∼12 to 14% decreases in their abun-
dances in the Coal River basin, West Virginia. Upstream
MTM mean patch size was negatively associated with oc-
currence probabilities for 4 of 6 fish species evaluated by
Hopkins and Roush (2013). The assertion by the USEPA
(2011b) that “fish communities are consistently degraded”
downstream of MTM is based primarily on the data set by
Stauffer and Ferreri (2002).

Temporal responses of fish assemblages to headwater
MTM have not been studied. Fish assemblages are tempo-
rally variable in response to stressors because of movement
of individuals to access remote resources, escape unsuitable
habitats, and recolonize extirpated populations (Schlos-
ser 1991). Such movement patterns can affect fish assem-
blage composition and bioassessments of stream networks
(Hitt and Angermeier 2008a, b) and, therefore, could affect
fish assemblage responses to MTM. A temporal perspec-
tive is particularly important in this case because Stauffer
and Ferreri’s (2002) collections included years of extreme
drought in West Virginia (USEPA 2005), and droughts re-
duce local fish species richness and abundance via emi-
gration and extirpation (Larimore et al. 1959, Matthews
and Marsh-Matthews 2003, Adams and Warren 2005). We
resampled a subset of sites sampled by Stauffer and Ferreri
(2002) to evaluate effects of MTM over time and to explore
the prediction that responses resulting from drought re-
covery would be more evident at reference than exposure
sites.

We evaluated potential effects of MTM on fish func-
tional and taxonomic diversity. Functional diversity is repre-
sented by the composition of species traits and life-history
strategies in ecological assemblages (Petchey and Gaston
2006) and typically is quantified from attributes represent-
ing species traits and abundance inmultidimensional ordina-
tion space (Cornwell et al. 2006, Mason et al. 2005, Villéger
et al. 2008). Spatial and temporal variation in functional di-

versity may indicate the relative importance of environmen-
tal and competitive mechanisms of community assembly
(Mason et al. 2012) and can inform analysis of assemblage
responses to environmental quality (Villéger et al. 2010, Luck
et al. 2013). Such approaches offer advantages over taxo-
nomic or single-trait analyses because natural selection op-
erates on many interacting traits simultaneously. Moreover,
zoogeography may confound taxonomic variation but is of
less concern for species traits (Poff 1997, Verberk et al. 2013).

METHODS
We evaluated stream fish assemblages within the Guyan-

dotte River basin, West Virginia, USA (Fig. 1). The Guyan-
dotte River basin encompasses 4350 km2 within the Alle-
gheny Plateau region of southwestern West Virginia. The
mainstem Guyandotte River flows for ∼270 km before its
confluence with the Ohio River near Huntington, West
Virginia. Surficial geology of the basin is dominated by
Pennsylvanian-aged sandstone/shale valley bottoms and
shale/siltstone ridges (Nicholson et al. 2007). The study area
lacks extensively urbanized areas and land use consists
primarily of forestry and coal-mining operations (USEPA
2005). We restricted our analysis to the Guyandotte River
basin to control for zoogeographic and physiographic influ-
ences on fish assemblage structure (Hitt and Angermeier
2011).

We sampled in the Mud River watershed (930 km2),
which contains the largest tributary of the Guyandotte
River (Fig. 1). This watershed has extensive coal-mining
operations and has been the subject of research on the
effects of mining on flow regimes (Wiley et al. 2001), wa-
ter quality (Lindberg et al. 2011), and Se bioaccumulation
(Presser and Luoma 2010, WVDEP 2010). Over 100 point-
source pollution-discharge permits associated with surface
mining have been issued in the upper Mud River water-
shed (Lindberg et al. 2011).

We evaluated temporal and seasonal changes in fish
assemblage composition in different pairs of sites (tempo-
ral exposure [TE] vs temporal reference [TR] and sea-
sonal exposure [SE] vs seasonal reference [SR]). In 2011,
we resampled an MTM exposure site that was originally
sampled in 1999, 2000, and 2001 (Mud River near Con-
nelly’s Branch, Table 1; site TE in Fig. 1) and a reference
site that was originally sampled in 2001 (Laurel Creek, Ta-
ble 1; site TR in Fig. 1). These sites were used to analyze
longer-term temporal changes. The original samples from
1999–2001 were collected for an Environmental Impact
Statement (USEPA 2005) by Stauffer and Ferreri (2002).
Our sampling methods closely replicated the original meth-
ods. We blocknetted reaches and collected fishes with 3-pass
electrofishing with 2 backpacks at the exposure site and
1 backpack at the reference site (Table 1). We separated
fishes by pass number and preserved them in 10% buffered
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formalin. In the laboratory, we identified all individuals to
species and weighed individuals to nearest 0.1 g. We calcu-
lated total biomass as the sum of masses of all fish caught at
each site (Stauffer and Ferreri 2002).

We supplemented temporal data with seasonal sam-
ples collected from an additional exposure site and refer-
ence site during autumn 2010 and spring 2011 (Table 1).
The seasonal-exposure site was in the Mud River near
Berry Branch (site SE in Fig. 1), and the seasonal-reference
site was on the Left Fork of the Mud River (site SR in
Fig. 1) (Table 1). For these samples, we used 1-pass back-
pack electrofishing and dipnets (2 concurrent backpack
units). We sampled reach lengths that were 40× the mean
stream width (Lazorchak et al. 2000) (Table 1). Fishes were

identified in the field, counted, and released (voucher spec-
imens were retained for some Notropis species). All fish
samples were collected during baseflow conditions. For
comparisons among years, seasons, and landuse treatments,
we scaled species richness, abundance, and biomass data to
equivalent units of sampled stream area (100m2).

The period of analysis (1999–2011) encompassed a sub-
stantial increase in upstream MTM operations. The extent
of surface mining in the Mud River watershed increased
from ∼8% in 1995 to 33% in 2005 (Amos and Campagna
2011). Mining activities also moved closer to exposure sites
during this period because of MTM and valley fill con-
struction in Connelly’s Branch, <5 km upstream of expo-
sure sites (Fig. 1). Therefore, our temporal analysis may
indicate fish assemblage responses to chronic and increas-
ing MTM exposure over a 12-y period but cannot resolve
the total effects of headwater mining.

Fish assemblage samples in 2010 and 2011 were col-
lected during nondrought periods (NDMC 2013), whereas
the sampling frame of Stauffer and Ferreri (2002) included
exceptional droughts in the southeastern USA (Adams and
Warren 2005) and state and federally declared droughts
in West Virginia (USEPA 2005). Annual flows in the Guy-
andotte River in 1999–2001 were 5.1 to 12.2 m3/s below
long-term mean annual flows (1963–2011), whereas an-
nual flows in 2010–2011 were within 0.7 m3/s of the long-
term annual mean for this gage station (Guyandotte River
at Logan, West Virginia; US Geological Survey [USGS] gage
03203600).

We used nonmetric multidimensional scaling (NMDS)
to compare fish assemblage composition between expo-
sure and reference sites (all sites and sampling events com-
bined). We used Bray–Curtis distances of species abundance
standardized by sampling area, and we did not exclude rare
taxa. Differences in assemblage composition were assessed
with 95% confidence ellipses calculated from the standard
deviation of species scores in 2-dimensional space. We eval-
uated water-quality covariates by fitting general linear model
trend surfaces for stream conductivity and total dissolved
Se concentrations (Table 1). We estimated conductivity and
Se concentrations in unsampled sites from mean values in
observed exposure and reference samples (Table 1). We
used a total dissolved Se value of 0.5 μg/L when water sam-
ples were below detection limits (1 μg/L; May et al. 2007).
Ordination techniques were implemented with R package
vegan (version 2.0-7; Oksanen et al. 2013).

For analysis of functional diversity, we characterized spe-
cies traits based on body size, reproductive strategy, and
trophic strategy. We indexed body size as the maximum
reported total length (TL). Reproductive variables included
maximum fecundity, age of female maturation, and longev-
ity. We also classified species as belonging to 1 of 3 spawning
types: simple lithophils (spawning over open rock and gravel
substrate and lacking parental care), brood hiders (spawning

Figure 1. Sampling sites in the Guyandotte River basin
(inset), West Virginia. Mountaintop mining exposure sites were
in the Mud River near Connelly’s Branch (temporal exposure =
TE) and Berry Branch (seasonal exposure = SE). Reference sites
were in Laurel Creek (temporal reference = TR) and the Left
Fork of the Mud River (seasonal reference = SR). Gray polygon
shows the approximate mining permit boundary (2010 data).
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below substrate surface and lacking parental care), and nest-
guarders (establishing and defending a territory within a
spawning nest or cavity). We based spawning types on cate-
gories by Balon (1975) as synthesized by Simon (1999). We
classified fish species into 1 of 3 feeding-strategy types: om-
nivore–herbivores, obligate invertivores, and invertivore–
piscivores. We assembled species traits data from works by
Frimpong and Angermeier (2009) and Hitt and Angermeier
(2008b, 2011) (Appendix S1).

We quantified attributes of functional diversity as func-
tional richness (FRic), functional evenness (FEve), and func-
tional divergence (FDiv) (Mason et al. 2005, Villéger et al.
2008). FRic represents the diversity of species trait combi-
nations in an assemblage as indexed by the multidimen-
sional volume of species traits (i.e., convex hull) in principal
coordinates analysis. FEve measures the evenness of species
abundances in the multidimensional space defined by FRic,
and FDiv measures the divergence of species in this space
with respect to their abundance and proximity to the ex-
treme trait-combinations (i.e., convex hull boundary) (Ma-
son et al. 2005, Villéger et al. 2008). Functional diversity
calculations were implemented with R package FD (version
1.0-11; Laliberté and Shipley 2011).

To evaluate the significance of observed differences
between MTM treatments, we compared observed differ-
ences in taxonomic and functional indices to the distri-

bution of differences calculated from simulated null as-
semblages that lacked temporal variation in abundance
(Mason et al. 2012). We generated simulated assemblages
from observed pairwise samples wherein abundances for
each species had an equal probability of being represented
by either the 1st or 2nd observed value (i.e., matrix-swap
null model). We calculated standardized effect sizes (SES)
as:

SES ¼ ΔIobs−ΔXsim

sdsim
(Eq. 1)

where ΔIobs is the observed pairwise difference in the in-
dex value between time periods, seasons, or landuse treat-
ments, ΔXsim is the mean of differences in functional in-
dex values for simulated assemblages, and sdsim is the
standard deviation of the differences in index values for
simulated assemblages (Villéger et al. 2008, Mason et al.
2012). We used 10,000 replicates for null assemblage sim-
ulations in each pairwise combination of year, season, and
landuse treatment. We assessed significance from the pro-
portion of the simulated assemblage comparisons that were
more extreme than the observed differences (i.e., type I er-
ror rate). Null assemblage simulations were implemented in

Table 1. Site characteristics and sampling methods. Data from 1999–2001 were collected by Stauffer and Ferreri (2002).
ND = no data collected.

Treatment Site name (code)

Upstream
basin area
(km2)

Electrofishing methods Water quality

Sampling date

Backpack count,
pass count,

sampling area (m2)
Conductivity

(μS/cm)
Dissolved Se

(μg/L)a

Temporal

Exposure Mud River near
Connelly’s Branch

(TE)

39.4 25 October 1999 2, 3, 574 1440 ND

1 April 2000 2, 3, 668 686 13.0b

14 September 2001 2, 3, 700 1836 12.1

25 September 2011 2, 3, 708 1750 ND

Reference Laurel Creek (TR) 24.5 15 September 2001 1, 3, 341 125 Nondetect

26 October 2011 1, 3, 370 96 ND

Seasonal

Exposure Mud River near
Berry Branch (SE)

66.7 30 September 2010 2, 1, 1000 1900 12.7c

2 May 2011 2, 1, 1000 ND 18.2d

Reference Left Fork of Mud
River (SR)

35.0 30 September 2010 2, 1, 640 170 Nondetecte

9 May 2011 2, 1, 640 ND Nondetectd

a 2000–2001 samples analyzed by Research Environmental and Industrial Consultants, Inc.; 2010–2011 samples analyzed by US Geological Survey
Columbia Environmental Research Center

b Sampled on 30 August 2000
c Sampled 10 November 2010
d Sampled 1 June 2011
e Sampled 8 November 2010
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R (version 2.15.1; R Project for Statistical Computing, Vi-
enna, Austria).

To assess potential differences in stream habitat be-
tween exposure and reference sites, we sampled substrate
composition, thalweg depths, riparian canopy cover, and
riffle, pool, and run availability at SE and SR during base-
flow conditions in 2010. We quantified substrate size by clas-
sifying 100 randomly selected particles among size catego-
ries (Wentworth scale) as described by Wolman (1954). We
measured thalweg depths and mesohabitat classes (pool, rif-
fle, run) at 100 evenly spaced locations in the thalweg from
the downstream to upstream limits of each sample reach.
We measured canopy cover with a spherical densiometer
at cardinal directions for 11 evenly spaced transects along
the sampling reach (44 observations/site). These methods
are commonly used to assess stream physical habitat in the
Appalachian mountain region (Lazorchak et al. 2000). We
could not assess temporal change in physical habitat data
at TE and TR because data were not collected during the
original sampling period.

RESULTS
The combined fish data set included 2669 individuals

representing 34 species and 6 families (Appendix S2). Cyp-
rinid, percid, and centrarchid taxa were numerically domi-
nant, and constituted 82% of total species richness and 94%
of total abundance. In contrast, suckers, catfishes, and lam-
preys cumulatively contributed only 6 species (18%) and
150 individuals (6%) to the combined data set. Total fish
biomass was dominated by cyprinids (49%), centrarchids
(28%), and catostomids (15%) (Appendix S2). Creek Chub
(Semotilus atromaculatus) had the greatest abundance and
biomass among taxa in the combined data set (19% and
14%, respectively; Appendix S2).

A 2-dimensional NMDS ordination indicated differences
in fish assemblage composition between exposure and ref-
erence sites as defined by 95% confidence ellipses (Fig. 2A,
B). Linear trend surface analysis identified stream conduc-
tivity (Fig. 2A) and Se concentration (Fig. 2B) gradients as-
sociated with the transition from reference to exposure as-
semblages. Between 2001 and 2011, TE in 2001 differed
more from TE in 2011 than TR in 2001 differed from TR in
2011 in NMDS space (i.e., more change in assemblage com-
position; Fig. 2A, B). The 95% confidence ellipse intersec-
tion of reference and exposure assemblages was associated
with conductivities between ∼600 to 1000 μS/cm (Fig. 2A)
and total dissolved Se concentrations between∼4 to 7 μg/L
(Fig. 2B). Thalweg depths were greater in SE than SR (Wil-
coxon rank-sum test, p < 0.001; Fig. 3A). SE and SR did not
differ in substrate size distributions (χ2 = 7.8, p = 0.16;
Fig. 3B); pool, riffle, and run habitat availability (χ2 = 3.6,
p = 0.16; Fig. 3C); or riparian canopy coverage (Wilcoxon
rank-sum test, p = 0.79; Fig. 3D).

Taxonomic diversity differed between reference and ex-
posure sites. Across all samples, reference sites supported
an average of 2.3 more species/100 m2 than exposure sites
(4.3 vs 2.0 species/100 m2, respectively) and 58 more indi-
viduals (ind)/100 m2 than exposure sites (91 vs 33 ind/
100 m2, respectively; Table 2). Over the study period (1999–
2011), species richness at TE decreased 49% (3.5 to 1.8 spe-
cies/100 m2), total abundance decreased 80% (89.1 to
17.4 ind/100 m2), and Shannon diversity decreased 24% (2.1
to 1.6) (Table 2). Observed taxonomic changes in TE over
the study period differed from null assemblage simulations
(Table 3). Year-wise comparisons indicated that taxonomic
changes were not evenly distributed over time. Species rich-
ness and abundance decreased at TE between 1999 and 2001
but were stable between 2001 and 2011 (Table 3). In con-
trast, species richness at TR increased between 2001 and
2011 from 5.0 to 6.2 species/100 m2 (Table 2), but abun-
dance and Shannon diversity did not differ between 2001
and 2011 (Table 3).

Taxonomic changes were associated with apparent ex-
tirpations at TE and colonization events at TR. Four cyp-

Figure 2. Nonmetric multidimensional scaling (NMDS)
ordination of stream fish assemblage composition in
mountaintop mining exposure and reference sites. Sites
(triangles) are coded by sampling year (99 = 1999, 00 = 2000,
01 = 2001, 11 = 2011) or season (spring [S] or autumn [A]).
Gray indicates reference sites, and black indicates exposure
sites. Points indicate species. Dashed lines indicate 95%
confidence ellipses for exposure and reference sites. Linear
trend surfaces were fit from general additive models for stream
conductivity (μS/cm) (A) and total dissolved Se concentration
(μg/L) (B).
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rinid species, 3 centrarchid species, and 3 percid species
were detected before 2011 but not in 2011 at TE (i.e., ap-
parent extirpations): Silverjaw Minnow (Notropis bucca-
tus), Silver Shiner (Notropis photogenis), Rosyface Shiner
(Notropis rubellus), Bluntnose Minnow (Pimephales no-
tatus), Rock Bass (Ambloplites rupestris), Spotted Bass
(Micropterus punctulatus), Largemouth Bass (Micropterus
salmoides), Johnny Darter (Etheostoma nigrum), Banded
Darter (Etheostoma zonale), and Blackside Darter (Percina
maculata) (Appendix S2). One species (Least Brook Lam-
prey [Lampetra aepyptera]) was detected for the first time
in 2011, indicating a possible colonization event at TE (Ap-
pendix S2). In contrast, 7 species were detected at TR dur-
ing 2011 but not 2001 (i.e., apparent colonizations): Spotfin
Shiner (Cyprinella spiloptera), Spottail Shiner (Notropis
hudsonius), N. rubellus, White Sucker (Catostomus com-
mersonii), Golden Redhorse (Moxostoma erythrurum), Blue-
gill (Lepomis macrochirus), and M. punctulatus. Of the 24
species cumulatively observed at TR, only 1 species (Black-
nose Dace [Rhinichthys atratulus]) occurred prior to but not
during 2011 (Appendix S2).

Total fish biomass increased at TE and TR between
2001 and 2011, but total biomass at TE was <½ of total
biomass at TR in both years (Fig. 4A). Total biomass at TE
decreased between 1999 and 2001 but returned to near-
1999 levels in 2011 (Fig. 4A). Mean individual biomass
increased at TR and TE between 2001 and 2011, but indi-
vidual biomass at TE far exceeded that at TR in both years
(Fig. 4B). Mean individual biomass increased monotoni-
cally from 1999 to 2011 at TE (Fig. 4B).

Figure 3. Thalweg depth (A), substrate size distribution (B),
% pool, riffle, and run availability (C), and % riparian cover (D)
at seasonal mountaintop mining exposure and reference sites
(Sites SE and SR, Fig. 1). Substrate size categories were: 1) clay/
silt, 2) sand, 3) fine gravel, 4) coarse gravel, 5) cobble, and 6)
boulder. Box-and-whisker plots show medians (lines in boxes),
quartiles (box ends), 95th percentiles (whiskers), and outliers
(dots).

Table 2. Taxonomic and functional diversity in mountaintop mining exposure and reference sites. Taxonomic
diversity includes species richness (S), total abundance (N), and Shannon diversity (H′). Functional diversity
includes functional richness (FRic), functional evenness (FEve), and functional divergence (FDiv). Sites are
mapped in Fig. 1.

Treatment
(site code)

Year or
season

Taxonomic Functional

Sa Nb H′ FRic FEve FDiv

Temporala

Exposure (TE) 1999 3.5 89.1 2.1 1.87 0.46 0.89

2000 3.0 46.9 2.4 1.15 0.61 0.85

2001 1.7 15.3 2.0 0.05 0.45 0.87

2011 1.8 17.4 1.6 0.17 0.71 0.97

Reference (TR) 2001 5.0 154.0 2.3 0.66 0.52 0.79

2011 6.2 140.8 2.0 3.51 0.50 0.66

Seasonalb

Exposure (SE) Autumn 0.9 6.8 1.5 0.16 0.68 0.95

Spring 0.8 4.9 1.5 <0.01 0.57 0.77

Reference (SR) Autumn 3.3 52.8 2.3 1.29 0.66 0.88

Spring 2.8 17.8 2.2 2.26 0.63 0.83

a Sites A and B, Fig. 1
b Sites C and D, Fig. 1
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Functional diversity differed between exposure and ref-
erence sites, and the differences increased over time (Ta-
ble 3). In 2011, TE had lower FRic and higher FEve and
FDiv than TR, but TE and TR did not differ in this regard
in 2001 (Table 3). Functional diversity indices did not differ
between seasons at SE (Table 3), but FRic increased at SR
between autumn and spring collections (Table 3). FRic was
higher at SR than at SE, but FEve and FDiv did not differ
between SR and SE (Table 3).

Changes in functional diversity reflected changes in spe-
cies abundances and their associated trophic and reproduc-
tive strategies (Fig. 5A–C). Green Sunfish (Lepomis cyanellus)
and S. atromaculatus became numerically dominant in TE
over time and increased from 19% of fish abundance in
1999 to 75% in 2011 (Fig. 5A). This increased percentage
arose from their persistence coupled with losses of other
taxa. For instance, 96 L. cyanellus and S. atromaculatus
were detected in 1999 and 92 were detected in 2011, and
total fish abundance in this site decreased from 511 indi-
viduals in 1999 to 123 individuals in 2011 (Appendix S2).

Taxonomic changes at TE were associated with increas-
ing dominance of invertivore–piscivore trophic strategies
and decreasing relative abundance of omnivore–herbivores
and obligate invertivores (Fig. 5B). For instance, obligate in-
vertivores constituted ∼50% of total fish abundance at TE
in 1999, 2000, and 2001 but decreased to ∼15% in 2011. In
contrast, TR had >50% obligate invertivores in both periods

Table 3. Temporal and seasonal contrasts in taxonomic and functional diversity of stream fish assemblages in mountain-
top mining exposure (Exp) and reference (Ref ) sites. Cells show differences in species richness (S), total abundance (N),
Shannon diversity (H′), functional richness (FRic), functional evenness (FEve), and functional divergence (FDiv) between
years, seasons, and landuse treatments. Values are expressed as standardized effect size (SES). Negative values indicate de-
creases over time or lower values in Exp samples than Ref samples. * = p < 0.05, ** = p < 0.005. Sites are mapped in Fig. 1.

Treatment
(site code) Contrast

Taxonomic Functional

S N H′ FRic FEve FDiv

Temporal

Exp (TE) 2000–1999 <0.01 −1.92* 1.73* −1.04 1.55 −0.74

2001−2000 −3.56** −3.44** −2.32* −2.84** −0.16 0.93

2001−1999 −3.98** −3.46** −0.40 −3.25** 1.70* 0.18

2011−2001 0.46 0.38 −1.23 0.32 0.81 1.02

2011−2000 −2.99** −2.38* −3.68** −1.00 0.97 2.25*

2011−1999 −2.99** −2.86** −2.21* −1.64 2.01* 1.53

Ref (TR) 2011−2001 2.98** −0.02 −1.44 3.02** −0.44 −1.25

Exp vs Ref 2001 (Exp)−2001 (Ref ) −1.72* −3.21** −1.02 −1.18 0.42 1.21

2011 (Exp)−2011 (Ref ) −3.35** −2.11* −0.89 −3.43** 1.94* 1.82*

Seasonal

Exp (SE) Spring−Autumn −0.63 −1.19 0.45 −0.04 −0.70 −1.65

Ref (SR) Spring−Autumn −1.93* −3.57** 0.23 2.15* −0.80 −0.76

Exp vs Ref Autumn (Exp)−Autumn (Ref ) −4.50** −9.41** −2.10* −5.89** 0.16 1.31

Spring (Exp)−Spring (Ref ) −3.31** −0.14 −2.20* −3.91** −0.05 −0.18

Figure 4. Temporal variation in stream fish total biomass
(A) and mean biomass/individual (ind) (B) in mountaintop
mining temporal exposure and reference sites (sites TE and
TR; Fig. 1).
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(Fig. 5B). Reproductive strategies at TE generally shifted to-
ward nest-guarding and away from simple lithophilic spawn-
ing strategies over time (Fig. 5C). In contrast, fishes with
brood-hiding reproductive strategies were most abundant
at TR in both periods, even though the contributing species
switched from Rainbow Darter (Etheostoma caeruleum) and
S. atromaculatus in 2001 toC. spiloptera in 2011 (Fig. 5C).

Seasonal variation was greater at SR than at SE. SR
supported fewer species, lower abundances, and higher
FRic in spring than in autumn (Table 2), and all com-
parisons differed from null simulations (Table 3). In con-
trast, taxonomic and functional diversity indices at SE did
not differ between spring and autumn (Table 3). Seasonal
variation could not account for the observed differences
between landuse treatments because SES values for expo-
sure and reference site comparisons exceeded SES values
for seasonal comparisons (Table 3).

DISCUSSION
The central Appalachian mountains of North America

are a global hotspot of freshwater fish biodiversity (Lévêque
et al. 2008), and MTM is the primary source of landuse
change in this region (Bernhardt and Palmer 2011). Prior
studies indicated significant losses of species richness (Stauf-
fer and Ferreri 2002) and diminished occurrence probabil-
ities for some fish species downstream of MTM operations
(Hopkins and Roush 2013). Our study expands the scope
of prior research by addressing effects of MTM on taxo-
nomic and functional diversity of stream fish assemblages
over time. Our use of null assemblage simulations revealed
effects of MTM that could not be attributed to random
variation in fish assemblage composition.

Water quality and fish assemblages were consistent with
expectations for high- and low-quality streams in the Ap-
palachian region. Se concentrations and conductivities (Ta-
ble 1) were within the range of values reported previously
in the study area (Lindberg et al. 2011). Richness at expo-
sure sites was below the interquartile range for wadeable
streams in the Ohio River zoogeographic region, but within
the expected range at reference sites (Hitt and Angermeier
2011). Observed decreases in Shannon diversity at TE con-
stituted a shift towards extreme conditions observed else-
where in the Appalachian region. For example, in 1999,
Shannon diversity at TE was 2.1, a value greater than val-
ues for 57%of the stream fish assemblages sampled in a prob-
abilistic survey in West Virginia (Detenbeck and Cincotta
2008). However, in 2011, Shannon diversity at TE was 1.6,
a value greater than only 23% of the samples collected by
Detenbeck and Cincotta (2008). Increasing assemblage ho-
mogenization resulting from the persistence of L. cyanellus
and S. atromaculatus was not surprising given the known
tolerance of these species to environmental degradation
(Karr 1981, Lemly 1985, Leonard and Orth 1986).

MTM also affected functional diversity of fish assem-
blages. We found significant losses of FRic downstream
from MTM (Table 3) and similar patterns have been ob-
served in estuarine fish assemblages responding to habitat
degradation and eutrophication (Villéger et al. 2010) and
plant assemblages responding to agricultural and urban
development (Pakeman 2011). Loss of FRic suggests that
MTM affects community assembly via niche filtering pro-
cesses (i.e., by altering habitat suitability) because decreases
in the convex hull volume imply less niche space available
to be occupied (Cornwell et al. 2006, Mouchet et al. 2010).

We also detected increases in FDiv and FEve down-
stream of MTM (Table 3). Similar responses have been
reported in association with increasing landuse intensity
for plant (Pakeman 2011) and bird assemblages (Luck et al.
2013). Increasing FDiv values indicate that species charac-
terized by extreme functional trait values (i.e., located near
edge of convex hull in principal coordinates analysis) have
become relatively more abundant (Villéger et al. 2008), and
increases in FEve imply increasing functional separation

Figure 5. Temporal variation in species proportional abun-
dances (A), trophic traits (B), and reproductive traits (C) in
mountaintop mining exposure (Exp) and reference sites (Ref )
(sites TE and TR, Fig. 1). OH = omnivore–herbivores, INV =
obligate invertivores, IP = invertivore–piscivores, BH = brood
hiders, SL = simple lithophils, NG = nest guarders. Species
codes are given for Campostoma anomalum (CAAN), Cypri-
nella spiloptera (CYSP), Etheostoma blennioides (ETBL), Etheo-
stoma caeruleum (ETCA), Etheostoma nigrum (ETNI), Etheo-
stoma zonale (ETZO), Hypentelium nigricans (HYNI), Lepomis
cyanellus (LECY), Luxilus chrysocephalus (LUCH), Notropis
buccatus (NOBU), Notropis hudsonius (NOHU), Notropis
stramineus (NOST), Pimephales notatus (PINO), and Semotilus
atromaculatus (SEAT). Appendix S1 provides species traits
data.
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among species. Increases in these functional diversity indi-
ces have been interpreted as signals of competitive exclu-
sion because abundances are highest where functional over-
lap among taxa is lowest (Mouchet et al. 2010). Alternatively,
increases in FEve and FDiv may be a secondary consequence
of reduced FRic values because this reduction limits the con-
vex hull volume available for FEve and FDiv values.

Observed effects of MTM could not be explained by
changes in physical habitat conditions (Fig. 3). Moreover,
greater thalweg depths at SE than SR (Fig. 3A) would be
expected to increase species richness, but the opposite pat-
tern was observed. In contrast, differences in water quality
between exposed and reference sites corresponded with ob-
served patterns in fish assemblage. Effects of MTM on fish
assemblages might be linked to effects of water quality on
prey resources for fishes. The transition from reference to
exposure fish assemblage composition occurred at conduc-
tivities between ∼600 and 1000 μS/cm (Fig. 2A). These val-
ues exceed conductivity levels expected to reduce benthic
macroinvertebrate diversity in Appalachian streams (Pond
et al. 2008, Pond 2010, Merriam et al. 2011). USEPA
(2011a) identified a protective benchmark for benthic mac-
roinvertebrate assemblages at 300 μS/cm, and our results
suggest that the thresholds for fishes will be somewhat
higher.

Decreases in abundances of obligate invertivores at TE
(Fig. 5B) suggest that changes in fish assemblages might
be a consequence of decreased availability of invertebrate
prey. This pattern was most evident for darters (Percidae),
which exhibited a monotonic decrease in abundance from
214 individuals in 1999 to 5 individuals in 2011 (Appen-
dix S2). Similar losses of darter species richness and abun-
dance have been reported downstream of MTM operations
in Twentymile Creek, West Virginia (F. Borsuk, USEPA,
personal communication), and Hopkins and Roush (2013)
reported decreasing occurrence probabilities for Freckle-
belly Darter (Percina stictogaster) and Eastern Sand Darter
(Ammocrypta pellucida) (but not Kentucky Arrow Darter
[Etheostoma spilotum]) downstream of MTM operations
in eastern Kentucky. Additional research is needed to as-
sess how reduced diversity of macroinvertebrate assem-
blages affects their total biomass and how this, in turn,
affects prey selection by stream fishes.

Prey quality also may be altered by Se exposure and
assimilation dynamics. The transition from reference to ex-
posure fish assemblage composition occurred at total dis-
solved Se concentrations between 4 and 7 μg/L, a range
that encompasses the EPA’s national recommended water-
quality criterion for aquatic life (5 μg/L). Lemly and Sko-
rupa (2007) recommended that a total dissolved Se con-
centration = 2 μg/L should be used as a threshold to trig-
ger tissue-based analyses of Se exposure risks. However, we
did not measure dietary Se, which is more directly linked
to toxicological endpoints than dissolved concentrations
(Stewart et al. 2010), so we cannot offer a complete perspec-

tive on Se hazards for stream fishes downstream of MTM.
McDonald and Chapman (2007) recommended population
trend analyses for site-specific assessments of Se contami-
nation, and we cannot reject the possibility of Se-induced
recruitment failures. However, intra- and interspecific var-
iation in fish responses to Se and the lack of sufficient
population-level data may limit the utility of population
analyses in this regard. We recommend gut-content analy-
sis of the small-bodied fishes preserved by Stauffer and Fer-
reri (2002) and in our current study to investigate the rel-
ative importance of prey quality (Se exposure) and prey
availability (energetic limitations).

Our fish biomass data also suggest an influence of tro-
phic mechanisms on fish assemblage structure. Observed
increases in mean individual biomass (Fig. 4B) occurred
contemporaneously with decreases in total fish abundance
at TE (Table 3), indicating that decreased interspecific com-
petition may facilitate per capita growth for tolerant species.
Self-thinning models are commonly used to model the rela-
tionship between population density and per capita growth
(Dunham and Vinyard 1997) and have been applied to es-
timate effects of MTM on sport fishes (McGarvey and
Johnston 2013). Our results provide an assemblage-level an-
alogue for self-thinning, but not a self-thinning dynamic per
se because the species primarily responsible for increases
in mean individual biomass (L. cyanellus and S. atroma-
culatus) did not decrease in abundance over time (Appen-
dix S2). Nonetheless, persistence of L. cyanellus and S. atro-
maculatusmay indicate energetic limitations because adults
of these species include fish in their diet (Jenkins and Burk-
head 1994), which might relax the requirement for macro-
invertebrate prey that restricts other taxa in MTM-affected
streams. The increasing dominance of piscivorous L. cyan-
ellus and contemporaneous declines of other species also
could signal predation effects, as has been observed else-
where (Lemly 1985), but this explanation is unlikely by itself
because L. cyanellus was present in the samples collected by
Stauffer and Ferreri (2002).

Stream fish assemblages are expected to change over
time as individuals move among stream network locations
to track resource availability and escape locally unsuitable
habitat conditions (Schlosser 1991). We observed tempo-
ral variation at TR that could have indicated recovery from
prior drought conditions. The collections by Stauffer and
Ferreri (2002) made in 2001 followed the most extreme
drought conditions during 1999–2000 (Adams and War-
ren 2005, USEPA 2005), but fish assemblage recovery to
predrought conditions might require months or years (Lar-
imore et al. 1959, Matthews and Marsh-Matthews 2003,
Adams and Warren 2005). TR was ∼1 fkm upstream from
the confluence of Laurel Creek and Big Ugly Creek (up-
stream basin area = 58 km2) and 7 fkm upstream from the
confluence with the Guyandotte River (upstream basin
area ∼2700 km2; Fig. 1). Riverine connectivity within this
distance is expected to increase fish richness and abun-
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dance, particularly for cyprinid taxa (Gorman 1986, Hitt
and Angermeier 2008a, 2011), and we observed several-
fold increases in cyprinid abundance and biomass over
time at TR (Appendix S2). Cyprinella spiloptera was not
detected in 2001 but made up 44% of fish abundance at
this site in 2011 (Appendix S2). In contrast, TE lacked such
riverine connectivity because of the presence of the Mud
River reservoir and the absence of large connected streams
(Fig. 1). The lack of connectivity to high-quality source
populations may help explain the lack of biological recov-
ery downstream from MTM operations (Merovich et al.
2013).

Study design limitations should be considered when
interpreting our results. We used electrofishing to sample
stream fishes, and this technique loses efficiency in high-
conductivity water (Hill and Willis 1994). However, we
cannot attribute observed differences to sampling effi-
ciency alone because the original surveys also were done
in high-conductivity water (Table 1). Moreover, we did
not observe herding of fish ahead of the electrofishing
field and did not detect additional species in supplemen-
tal seining outside the sample reach. We recommend a
rotenone-sampling experiment to quantify electrofishing
efficiencies across the observed conductivity gradient. Func-
tional diversity indices can be limited by the choice of spe-
cies traits for analysis (Petchey and Gaston 2006), and an-
other selection of species traits could yield different results.
However, we expect our functional diversity results to be ro-
bust because selected traits included measures of body size,
fecundity, and parental care that have been useful for parti-
tioning total variation in fish life-history strategies across
North America (Winemiller and Rose 1992). The geographic
restriction of our study area to the Guyandotte River basin
limited confounding physiographic and zoogeographic ef-
fects, but necessitates additional research to evaluate tem-
poral trends elsewhere.

Our study design and analytical approach permitted
new inferences regarding effects of MTM. Our choice of
study sites provided results that were largely unconfounded
by residential development, so we avoided a complication
encountered in prior studies (Fulk et al. 2003; see also Mer-
riam et al. 2011). The Left Fork Mud River site was par-
ticularly useful in this regard because it is a relatively large
stream that lacks headwater mining in the study area
(35 km2 upstream basin area; Table 1). Fulk et al. (2003)
limited their inferences regarding MTM to watersheds
<10 km2, whereas each site in our analysis drained water-
sheds at least twice this size (Table 1). Our approach also
benefited from the use of null assemblage simulations to
identify effects of MTM that could not be attributed to ran-
dom variation in fish assemblage composition. Similar com-
munity simulation approaches have been useful for analy-
sis of abundance trends (Gotelli et al. 2010) and functional
diversity (Mason et al. 2012). Our analysis suggested that

changes in fish assemblages may be more attributable to
dietary and energetic mechanisms (prey quality and avail-
ability) than physical-habitat alterations downstream from
MTM.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON . D .C. 20460 

JUl2 1 2011 
MEMORANDUM 

SUBJECT: Improving EPA Review of Appalachian Surface Coal Mining Operations Under 
the Clean Water Act, Nat ional Environmental Policy Act, and the Environmental 
Justice Executive Order 

FROM: Nancy K. Stoner \~~ ~;- \~ -. 
Acting Assistant A ini strat~r\or-~atlJ ~ 
Cynthia Gi les ~ 
Assistant Adminis 0 or nforcement and Compliance Assurance 

TO: Shawn Garvin 
Regional Administrator, EPA Region 3 

Gwendolyn Keyes Fleming 
Regional Administrator, EPA Region 4 

Susan Hedman 
Regional Administrator, EPA Region 5 

I. Purpose 

The purpose of this memorandum is to clarify the roles and expectations of the U.S. 
Environmental Protection Agency (EPA), in coordinating with our Federal and State partners, to 
assure more consistent, effective, and timely EPA review of Appalachian surface coal mining 
operations with respect to provisions of the Clean Water Act (CW A), the National 
Environmental Policy Act (NEPA), and the Environmental Justice Executive Order (E.O. 
12898).1.2 This memorandum does not impose legally binding requirements and will not be 
implemented as binding in practice. It does not impose any obligations on private parties. Its 
goal is to clarify existing understandings and to improve and strengthen permit decision-making 
consistent with existing law, thereby improving compliance with Federal environmental statutes, 
implementing regulations, and policies. EPA's goal is to work with our Federal and State 
partners, and the public, to protect public health and the envi ronment and promote the Nation's 
economic and energy security. 

I This memorandum replaces EPA's interim final guidance issued on Apri l 1, 2010, and the Regions should begin 
consulting it immediately. Unless otherwise noted, the discussion of the provisions of the CWA, NEPA. and E.O. 
12898 in this memorandum focuses on their applicability to Appalachian surface coal mining operations in 
Kentucky, West Virginia, Virginia, Ohio, Tennessee, and Pennsylvania. 
2 A summary of relevant CWA, NEPA, and E.O. 12898 provisions is included as Appendix 2 of this memorandum. 

1 



2 
 

This guidance document is intended to describe for EPA Regions 3, 4, and 5 the Agency's 
current understanding of existing legal requirements and best-available science; it is not a rule, 
and hence it is not binding and lacks the force of law.  This guidance is not intended to direct the 
activities of any other Federal, State or local agency or to limit the exercise of their legal 
authority.  EPA's goal is to support the environmentally sound permitting of Appalachian surface 
coal mining projects by explaining various permitting approaches that are consistent with 
existing CWA and regulatory requirements and current science.  This document is intended to 
guide EPA staff in reviewing and commenting on permitting activities related to Appalachian 
surface coal mining.  Consistent with the Agency's experience in reviewing CWA permits, this 
guidance does not represent the only acceptable permitting approaches, and different permitting 
approaches and conditions may be appropriate depending on site-specific circumstances.  This 
guidance supersedes existing interim guidance issued by EPA on April 1, 2010.  Although 
guidance is neither legally nor practically binding, it is frequently used by Federal agencies to 
explain and clarify their understandings of existing requirements.  In this case, the Agency 
believes that EPA Regions 3, 4, and 5 and the public will benefit from new guidance that is 
informed by available peer-reviewed science, extensive public comment, and lessons learned 
since April 1, 2010, and that explains the Agency's understanding with respect to existing CWA 
requirements.  Each Regional review of a draft or proposed permit or permit application for 
discharges associated with Appalachian surface coal mining operations, however, will be made 
on a case-by-case basis considering the facts and circumstances of the case and consistent with 
applicable statutes, regulations, and case law. 

 
EPA recognizes the important role that the CWA provides to States in administering 

NPDES programs in order to reduce duplication and promote timely permit decision-making.  
The carefully constructed legislative scheme provides States the responsibility for implementing 
clean water protections while entrusting CWA oversight authority of State programs to EPA.  
EPA has significant discretion in exercising this authority and works collaboratively with States 
to further the purposes of the CWA.  This nonbinding guidance clarifies EPA’s use of its CWA 
oversight responsibilities in cooperation with States in the review of permits for Appalachian 
surface coal mining discharges to streams, wetlands, and other waters.  The Agency will exercise 
its CWA permit review responsibilities in accordance with the statute and regulations and with 
careful judgment and discretion on a case-by-case basis to assure effective protection of human 
health and water quality, and to reduce unnecessary duplication and delay in the permitting 
process. 

 
While this memorandum is intended to provide guidance to EPA’s Regions as they 

review proposed permits and permit applications, we expect this memorandum will also be 
helpful to EPA’s Federal and State partners, the regulated community, and the public in 
clarifying existing legal requirements designed to prevent harmful impacts to public health, 
water quality, and the environment associated with Appalachian surface coal mining and to more 
effectively include the voices of affected communities in the Appalachian coalfields, including 
low-income and minority populations.   We expect EPA Regions 3, 4, and 5 to give appropriate 
consideration to this guidance when reviewing proposed permits or permit applications 
associated with Appalachian surface coal mining activities.   
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It is important to note that the CWA provisions and supporting regulations described in 
this document contain the legally binding requirements.  As noted, this guidance does not 
substitute for those provisions or regulations and is not itself a regulation.  It does not impose 
legally or practically binding requirements on EPA, the Corps, or the regulated community, and 
may not apply to a particular situation depending on the circumstances.  Any decisions made 
regarding a particular permit will be based on the applicable statutes, regulations, and case law. 

 
This guidance does, however, provide relevant information to EPA Regions, the public, 

the regulated community and our Federal and State partners about existing statutory and 
regulatory requirements and available peer-reviewed scientific data and information that may be 
useful for developing CWA permit conditions.  This guidance does not establish new, mandatory 
requirements that must be incorporated into a particular permit.  Rather, it provides information 
about practices and approaches that can help ensure that a permit is consistent with existing legal 
requirements.  Other practices and approaches may also comply with those existing regulatory 
requirements, and each permit will be evaluated on a case-by-case basis to ensure it complies 
with existing statutory and regulatory requirements.  By describing best-available science; 
identifying the most relevant statutory and regulatory requirements; and outlining possible 
permit conditions, practices, and approaches that are consistent with those legal requirements, 
EPA's goal is to provide all interested parties with insights into the Agency's decision-making 
process as it fulfills its statutorily mandated oversight role, and to support permitting of 
Appalachian surface coal mining projects that are consistent with existing CWA and regulatory 
requirements.  This guidance does not represent the only acceptable approaches, and permits 
with different approaches and conditions may comply with existing legal requirements.  Such 
permits will be carefully reviewed on a case-by-case basis to determine whether they are 
consistent not with this guidance, but with the statute and implementing regulations. 

 
 

II. Introduction  
 
The CWA entrusts EPA with overall responsibility to administer its provisions, including 

protection of human health, water quality, and the environment.  CWA protections, including 
water quality requirements, extend to all waters of the United States (U.S.), from headwater 
streams to the larger downstream systems that they feed.  In particular, EPA’s CWA 
responsibility includes preserving the long-term chemical, physical, and biological integrity of 
Appalachian watersheds, and maintaining safe, clean, and abundant water for Appalachian 
communities. Achieving these goals is fully consistent with promoting the economic and energy 
benefits that coal mining provides to the Appalachian region and the nation.  
 

EPA’s development of this guidance memorandum has been motivated by three primary 
considerations: 

• First, EPA has evaluated the growing body of scientific information documenting the 
scope and significance of adverse environmental and water quality effects associated 
with surface coal mining practices, including peer-reviewed research published by 
independent scientists and by EPA.  This includes independent scientific review by 
EPA’s Science Advisory Board (SAB) of two draft EPA scientific reports and 
finalization of these reports.  
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• Second, EPA’s work with other Federal agencies, and its reviews of permitting 
actions under CWA Sections 402 and 404 for Appalachian surface coal mining, have  
provided information about how current permitting practices can be more effective in 
addressing adverse water quality effects.  The results of these reviews are 
summarized in Sections III and IV below. 

• Third, EPA has gained significant experience since releasing its April 1, 2010 interim 
final guidance.  EPA has benefited from reviewing more than 60,000 public 
comments and has deliberated over various issues addressed in the 2010 guidance.  
While developing this guidance, EPA has also recognized, and responded to, key 
concerns raised by Appalachian States and the mining industry in litigation associated 
with EPA’s April 1, 2010 interim final guidance.   

 
 A. Scientific Evidence  

 
The environmental legacy of mining operations in the Appalachian region is far-reaching.  

Recent studies, as well as the experiences of Appalachian coalfield communities, point to new 
environmental and health challenges that were largely unknown even ten years ago.  Since 1992, 
more than 1,200 miles of Appalachian streams have been filled by Appalachian surface coal 
mining practices, at an estimated ongoing rate of 120 miles per year.3  Further, while precise 
estimates are limited, the estimated scale of deforestation from existing Appalachian surface 
mining operations is greater in size than the State of Delaware, or 5,700 square kilometers 
predicted to be affected by 2012.4  The full cumulative effects of surface coal mining operations 
at this scope and scale are still largely unknown.5  Appalachian deforestation has been linked to 
significant changes in aquatic communities as well as to modified storm runoff regimes, 
accelerated sediment and nutrient transport, reduced organic matter inputs, increased algal 
production, and altered stream thermal regimes.6  Such impacts have placed further stresses on 
water quality and the ecological viability of watersheds.  Possible human health impacts from 
coal mining activities have also been documented, including peer-reviewed public health 
literature that has preliminarily identified associations between increases in surface coal mining 
activities and increasing rates of cancer, birth defects, and other health problems in Appalachian 
communities.7

 
   

                                                 
3 Final Programmatic Environmental impact Statement on Mountaintop Mining/Valley Fills in Appalachia.  2005.  
Available at http://www.epa.gov/region03/mtntop/eis2005.htm. 
4 Ibid.  These estimates do not reflect recent efforts to promote reforestation of previously mined sites. 
5 The Effects of Mountaintop Mines and Valley Fills on Aquatic Ecosystems of the Central Appalachian Coalfields 
(Final Report), EPA-600-R-09-138A.  This report and the SAB’s final review report are available at 
http://www.epa.gov/owow/wetlands/guidance/mining.html. 
6 Webster, J.R., S.W. Golladay, E.F. Benfield, J.L. Meyer, W.T. Swank, and J.B. Wallace. 1992.  Catchment 
disturbance and stream response: an overview of stream research at Coweeta Hydrologic Laboratory. In P.J. Boon, 
P. Calow, and G.E. Petts (eds.). River Conservation and Management. John Wiley and Sons, New York, N.Y. 
7 See, e.g., Hitt, N.P. and M. Hendryx.  2010  Ecological Integrity of Streams Related to Human Cancer Mortality 
Rates.  EcoHealth 7, 91–104; Hendryx, M. and M.M. Ahern.  2008.  Relations Between Health Indicators and 
Residential Proximity to Coal Mining in West Virginia.  Am. Jnl. of Public Health 10.2105; and M.M. Ahern, M. 
Hendryx, J. Conley, E. Fedorko, A. Ducatman, and K.J. Zullig. 2011.  The Association Between Mountaintop 
Mining and Birth Defects Among Live Births in Central Appalachia, 1996-2003. 

http://www.epa.gov/region03/mtntop/eis2005.htm�
http://www.epa.gov/owow/wetlands/guidance/mining.html�
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 EPA’s development of this guidance has been informed by the development, review, and 
finalization of two EPA reports that document the effects of Appalachian surface coal mining on 
the aquatic environment.  These two final reports are The Effects of Mountaintop Mines and 
Valley Fills on Aquatic Ecosystems of the Central Appalachian Coalfields and A Field-Based 
Aquatic Life Benchmark for Conductivity in Central Appalachian Streams.8

 

  EPA released these 
reports in draft form on April 1, 2010 for public comment and independent peer review by the 
SAB.  The SAB considered the public comments received, held a three-day public meeting and 
several public teleconferences, and completed its review in March.  The SAB’s final reports 
supported the methodologies and conclusions outlined in both EPA reports, reinforcing the 
significant aquatic effects of Appalachian surface coal mining and the appropriateness of EPA’s 
conductivity benchmark for protecting aquatic life.  The SAB made several recommendations for 
how EPA could improve these draft reports, and EPA has incorporated these recommendations 
into its final reports.  Completion of this independent scientific review has significantly 
strengthened the scientific support for EPA’s water quality concerns and forms the basis for the 
recommendations described in this guidance. 

Of particular relevance to this document, EPA has paid careful attention to the SAB’s 
peer-review recommendations regarding the scientific relevance of EPA’s field-based aquatic 
life benchmark (i.e., reference point) for conductivity within this guidance.  As recommended 
within the final SAB report and described in Appendix 1, use of the benchmark for assessing 
effects on aquatic ecosystems should be limited to ecoregions 68, 69, and 70 in the States of 
West Virginia and Kentucky (the study region in which it was derived or validated) until 
validation can be performed.  Even within the study region, site-specific factors may affect the 
appropriateness of the benchmark in a particular case.  The SAB indicated that the use of the 
benchmark outside the study region should be dependent upon additional validation, including 
consideration of the ionic mixture, background conductivity levels, and macroinvertebrate 
assemblages.  Where subsequent field-based validation or studies by EPA, State agencies, or the 
scientific literature confirm the appropriateness of the benchmark outside the study area, Regions 
should incorporate that evidence when determining whether to consider the benchmark more 
broadly within their reviews under the CWA, NEPA, and E.O. 12898.  EPA anticipates 
undertaking further scientific and technical validation of the benchmark outside West Virginia 
and Kentucky to ensure that the field-based benchmark may be considered, where appropriate on 
a case-by-case basis, in the Regions’ permit reviews.  

 
Moreover, the SAB also concluded that the 300 μS/cm conductivity benchmark is not 

appropriate for ephemeral streams (which flow only in response to rainfall/runoff) without 
validation.  For the time being, EPA Regions should not use this benchmark in connection with 
ephemeral streams, consistent with the SAB’s recommendation, until additional validation can 
be performed.  Regions are encouraged to review available data carefully to verify the flow 
characteristics and species assemblages in streams.  In general, EPA believes that species 
assemblages that include species associated with relatively permanent flowing water are unlikely 
to be capable of living in ephemeral streams.  Where such taxa are present, EPA believes that the 
flow classification of that stream is most likely intermittent or perennial, and therefore the 

                                                 
8 EPA’s final reports and the SAB’s final review reports are available at 
http://www.epa.gov/owow/wetlands/guidance/mining.html. 

http://www.epa.gov/owow/wetlands/guidance/mining.html�
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benchmark may provide a valid reference point.   Relevant determinations should be made on a 
case-by-case basis. 
 

Consistent with Executive Order 13563, section 5, EPA is committed to assuring that our 
decision-making reflects best-available science.  This strong body of science has emphasized the 
significant impacts of Appalachian surface coal mining operations on the Appalachian aquatic 
environment and the communities that depend on healthy streams for swimming, drinking, 
fishing, and other uses.  To further inform this memorandum, EPA has included a summary of 
available peer-reviewed science, including EPA’s two final scientific reports, in Appendix 1.  
EPA has applied this science in developing recommendations for ensuring that permits issued 
under Sections 402 and 404 of the CWA comply with the law and protect water quality.  EPA 
anticipates that as additional peer-reviewed scientific literature is developed, EPA will update 
this summary to reflect best-available science to guide implementation of the CWA, NEPA, and 
E.O. 12898.  New peer-reviewed scientific literature should be considered by the Regions where 
appropriate when reviewing permits, and EPA will revisit the recommendations in this guidance 
if prompted by any such new studies. 
 

B. Recent Federal Actions and Clean Water Act Program Reviews  
 

It has been a high priority of EPA and other Federal agencies to reduce the substantial 
environmental and human health consequences of surface coal mining in Appalachia.9   Over the 
past two years, EPA has worked to evaluate permitting practices under CWA Sections 402 and 
404 for surface coal mining projects in Appalachia.  These efforts were initiated as part of EPA’s 
role in coordinating with and overseeing State programs in accordance with the CWA, and 
consistent with the June 11, 2009 interagency Memorandum of Understanding (MOU) on 
Appalachian surface coal mining.10

                                                 
9 As noted in the title of this memorandum, the discussion of legal requirements and scientific information in this 
memorandum focuses on how they apply in the context of Appalachian surface coal mining. Appalachian States and 
public comments on EPA’s interim final guidance have noted concerns with EPA’s discussion of the relevance of 
conductivity science to Appalachian surface coal mining and its potential relevance to other types of activities.  This 
memorandum focuses specifically on surface coal mining, but we believe that the scientific information on which 
this guidance relies may be useful to inform CWA decision-making for other activities or in other regions depending 
on the circumstances.  However, this document does not discuss the appropriateness of doing so.  With respect to 
other types of projects or activities in Appalachia, EPA believes that circumstances unique to surface coal mining 
are principally responsible for the increase in conductivity levels and other water quality parameters of concern 
observed in surface waters downstream of mining practices, as reiterated by the SAB.  Surface coal mining involves 
disturbing and exposure to weathering of large volumes of rock and dirt, land clearing, and spoil disposal activities 
at a scale not typically associated with activities such as development practices or forestry.  When evaluating other 
activities under the CWA, or similar activities in other States, Regions should be guided by the CWA and EPA’s 
implementing regulations as well as relevant best-available scientific information. 

  Beginning in mid-2009, EPA conducted Permit Quality 

10 In June 2009, the Department of the Army, EPA, and the Department of the Interior (DOI) signed an MOU 
designed to minimize the harmful consequences of Appalachian surface coal mining practices.  The MOU reflects 
an agreement among the agencies to strengthen the environmental reviews of Appalachian surface coal mining 
projects under the CWA, NEPA, and the Surface Mining Control and Reclamation Act (SMCRA).  In the MOU, 
EPA committed to improve its review of permits under Section 404 and to bolster coordination with States on both 
Section 402 permits for pollutant discharges from Appalachian surface coal mining operations and State water 
quality certifications (CWA Section 401) for these operations.  The Corps committed to reassess Nationwide Permit 
21, a general permit used to authorize some surface coal mining activities, and to work with EPA to clarify Section 
404 policies for environmental review and mitigation.  DOI committed to evaluate how the Office of Surface 
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Concerning the Spruce No. 1 Mine, Logan County, West Virginia 
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adverse human health or environmental [effect]” on “minority populations and low-
income populations” of the project area.  
 
EPA concludes, after performing the EJ analysis contemplated in Executive Order 12898 
to the greatest extent practicable, and incorporating public comment, that this Final 
Determination under § 404(c) will not have a disproportionately high and adverse human 
health or environmental effect on the low-income and minority populations of the project 
area.  EPA notes that the scope of this Final Determination is limited to withdrawal of 
specification of Pigeonroost Branch and Oldhouse Branch as disposal sites for the 
discharge of dredged or fill material for the construction of valley fills and sediment 
ponds associated with the Spruce No. 1 Mine as authorized, as well as the prohibition of 
future discharges, within the defined area constituting Pigeonroost Branch, Oldhouse 
Branch and their tributaries, associated with surface coal mining that would be expected 
to result in a nature and scale of adverse chemical, physical, and biological effects similar 
to the Spruce No. 1 mine.  This action neither prohibits nor authorizes coal mining. 
 

VI.C. Public Health 
 

Interest in the overall environmental and human health effects from mountain top mining 
has been increasing during recent years.  A growing body of research suggests that health 
disparities are not uniformly distributed across the Appalachian region, but instead are 
concentrated in areas where surface coal mining activity takes place (Hendryx et al. 2007, 
2008, Hendryx 2008, Hitt and Hendryx 2010, Hendryx and Zullig 2009).  This body of 
research examined study areas that include the Spruce No. 1 Mine project area.  EPA has 
reviewed these studies, which sought to evaluate whether associations between surface 
coal mining and health exist.  These studies do not provide direct assessments of 
environmental air and water quality in mining areas in relation to individual exposures 
and health outcomes. More comprehensive research to develop these direct assessments, 
including environmental chemical analyses and biological monitoring, would require 
significantly greater study than is appropriate for this Final Determination.   
 
However, the authors of these studies identify significant associations between surface 
coal mining activity and a variety of health disparities.  They indicate that mortality rates 
in Appalachian coal mining regions for chronic respiratory, cardiovascular, and kidney 
disease, and for some forms of cancer including lung cancer are disproportionately 
elevated when compared to other regions (Hendryx 2008, Hendryx et al. 2007, 2008, 
Hendryx and Zullig 2009).  One study also demonstrates that higher cancer mortality 
rates are strongly associated with lower WVSCI scores even after accounting for 
smoking, poverty, and urbanization (Hitt and Hendryx 2010).  Another study spatially 
autocorrolates cancer mortality with surface mining intensity as measured by West 
Virginia permit boundaries after accounting for the same factors (Hendryx et al. 2010).  
These studies by their nature could not and do not establish any causal linkage between 
surface coal mining and these elevated rates of adverse health effects, but because they 
point to significant associations between surface coal mining and elevated rates of 
adverse health impacts, the results warrant more research using rigorous epidemiological 
methods.  The existing body of literature suggests that various negative health outcomes 
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are not the result of a single exposure, but may reflect chronic exposures to multiple 
environmental contaminants, both air and/or water, which will vary for each individual. 
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----- Forwarded by William Hester/R5/FWS/DOI on 09/11/2012 01:47 PM ----- 

William 
Hester/R5/
FWS/DOI 

09/11/2012 
08:39 AM 

To
 
John Simkins 

cc
 
Kimberly Smith/R5/FWS/DOI@FWS, Cindy 
Schulz/R5/FWS/DOI@FWS 

Subject
 
Coalfields Expressway Environmental 
Assessment 

  
   

Mr. Simkins: 
 
The U.S. Fish and Wildlife Service (Service) has reviewed the referenced Environmental 
Assessment. The following comments are provided under provisions of the Endangered Species 
Act of 1973 (16 U.S.C. 1531-1544, 87 Stat. 884), as amended, the National Environmental Policy 
Act of 1969 (P.L. 91-190, 42 U.S.C. 4321-4347, 83 Stat. 852), as amended, and section 404 of 
the Clean Water Act (33 U.S.C. 1344, 86 Stat. 816). 
 
Due to the revisions in the preferred project alternative and the length of time since publication of 
the 2001 Final Environmental Impact Statement, the Service recommended in our August 21, 
2012 email that the Virginia Department of Transportation complete the online project review 
process found on our website 
at: http://www.fws.gov.fws.gov/northeast/virginiafield/endspecies/Project_Reviews_Introduction.ht
ml. We have not received the requested information.  
 
Surveys for the federally listed endangered Indiana bat (Myotis sodalis) and Virginia big-eared bat 
(Corynorhinus townsendii virginianus), and federally listed threatened small whorled pogonia 
(Isotria medeoloides) were completed for Coalfields Expressway in 2001 (Little and Brack 2001, 
Bradley 2001). Based on the length of time since these surveys were conducted, changes in the 
project alignment due to a revision in the preferred project alternative, and the amount of forested 
habitat that will be impacted by this project, additional bat and pogonia surveys may be necessary. 
The Service will provide recommendations following review of the online project review 
information.  
 
Due to the scope of this project, the length of time since publication of the 2001 Final 
Environmental Impact Statement, and the change in the preferred project alternative, the Service 
recommends that the Federal Highway Administration complete a supplemental Environmental 
Impact Statement for this project. 
 
Regarding wetland and stream impacts associated with this project, the Service recommends a 
compensation ratio of 1.5 to 1 for unavoidable losses of emergent wetlands and 2 to 1 for 
unavoidable losses of scrub/shrub and forested wetlands. We recommend that all stream impacts 
be compensated using the Unified Stream Methodology for Virginia.  
 
If you have questions, please contact me at (804) 693-6694, extension 127, or via email 
at william_Hester@fws.gov. 
 
 
William Hester 

Literature Cited 



 
Little, M. and V. Brack. 2001. A spring staging survey for endangered bats at mine portals in Wise, 
Dickenson, and Buchanan Counties, Virginia. Environmental Solutions and Innovations, LLC. 
Cincinnati, Ohio. 
 
Bradley, T. 2001. Survey for federally endangered small whorled pogonia and other endangered 
or threatened plant species along six sites on the Coalfields Expressway VDOT Project: R000-
961-101, PE-101; PPMS 14810. Report to Virginia Department of Transportation, Richmond, 
Virginia. 
 
 
 
Note: Our phone lines are not working properly. Please dial (804) 824-9720 or 9740 if you cannot 
reach me at (804) 693-6694. My extension is 127. 
 
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
William M. Hester 
Virginia Field Office 
U.S. Fish and Wildlife Service 
6669 Short Lane 
Gloucester, Virginia 23061 
http://www.fws.gov/northeast/virginiafield/ 
Phone (804) 693-6694, ext. 127: Fax (804) 693-9032 
EMail: william_hester@fws.gov 
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
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ABSTRACT 

The Forest Service proposes to revise the 1993 Land and Resource Management Plan (Draft Forest Plan) for 

the George Washington National Forest. The proposal updates the management direction for the Forest’s 1.1 

million acres of land in Virginia and West Virginia by describing desired conditions, goals, objectives, suitable 

uses, standards and monitoring requirements. In accordance with the National Environmental Policy Act of 

1969, the Forest has prepared a Draft Environmental Impact Statement (DEIS) for the Draft Forest Plan. The 

DEIS provides the purpose and need for Plan revision, presents issues addressed, describes management 

alternatives considered to respond to those issues, and analyzes the potential environmental effects of the 

alternatives. The Draft Environmental Impact Statement describes seven alternatives including a “no action” 

alternative which would continue managing the land and resources of the Forest under the 1993 Forest Plan 

as amended.  The Forest Service has identified Alternative G as the Agency’s Preferred Alternative. This 

summary document provides a brief overview of the Draft Forest Plan and the accompanying DEIS.   
 

COMMENTS 
 

Comment period ends 90 days after the Notice of Availability is published in the Federal Register 

It is important that reviewers provide their comments at such times and in such a way that they are useful to 

the Agency’s preparation of the EIS.  Therefore, comments should be provided prior to the close of the 

comment period and should clearly articulate the reviewer’s concerns and contentions.  The submission of 

timely and specific comments can affect a reviewer’s ability to participate in subsequent administrative review 

or judicial review. 

Comments received in response to this solicitation, including names and addresses of those who comment, 

will be part of the public record for this proposed action.  Comments submitted anonymously will be accepted 

and considered; however, anonymous comments will not provide the respondent with standing to participate in 

subsequent administrative review or judicial review. 

Draft Environmental Impact Statement for the George 

Washington National Forest 

Draft Revised Land and Resource Management Plan 
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historical impacts and future external threats. In general, risks to species viability are minimized by forest plan 

revision alternatives that provide a balanced mix of low-disturbance and disturbance-dependant habitat 

elements. Some elements in this mix are best provided through passive management and protection, while 

others require active management for restoration and maintenance. 

 

B2B– FEDERALLY LISTED THREATENED AND ENDANGERED 

SPECIES 

INDIANA BAT 

AFFECTED ENVIRONMENT 

A Biological Assessment was written in April 1997 to analyze effects to the Indiana bat resulting from 

continued implementation of the George Washington and Jefferson National Forest Plans.  Formal Consultation 

with the Annapolis Field Office of the U.S. Fish and Wildlife Service was requested on May 12, 1997 which 

included a request for incidental take. On September 16, 1997 a Biological Opinion was issued that included 

incidental take provisions along with Terms and Conditions and Conservation Recommendations.  The George 

Washington Forest Plan was amended (Amendment #6) to include provisions resulting from that formal 

consultation.  Information presented in the 1997 Biological Assessment and Biological Opinion is still pertinent 

to the current revised George Washington Forest Plan and is therefore incorporated by reference. 

On March 11, 1967, the Indiana bat was listed as a federal endangered species under the Endangered 

Species Preservation Act (ESPA) of 1966.  Species listed under ESPA carried over and became listed by the 

Endangered Species Act when it became law in 1973.  A recovery plan for the species was completed on 

October 14, 1983.  In October 1996, the Indiana Bat Recovery Team released a Technical Draft Indiana Bat 

Recovery Plan.  In October 1997, a preliminary version entitled "Agency Draft of the Indiana Bat Recovery 

Plan," which incorporated changes from the 1996 Technical Draft, was released.  Subsequently, an agency 

draft entitled "Indiana Bat (Myotis sodalis) Revised Recovery Plan" was distributed for comments in March 

1999.  A final revision has never been completed. 

Critical habitat was designated for the species on September 24, 1976 and includes 11 caves and 2 

abandoned mines in Illinois, Indiana, Kentucky, Missouri, Tennessee, and Hellhole Cave in Pendleton County, 

West Virginia.  No critical habitat is on or near the GWNF.  The distribution of Indiana bats is generally 

associated with limestone caves in the eastern U.S. (Menzel et al. 2001).  Within this range, the bats occupy 

two distinct types of habitat.  During winter, the Indiana bat hibernates in caves (and occasionally mines) 

referred to as hibernacula.  Bats are often readily found and easily counted at this time.  Census of hibernating 

Indiana bats is the most reliable method of tracking population trends rangewide.   As such, winter distribution 

of the Indiana bat is well documented.  Less is known about the abundance and distribution of the species 

during the summer maternity season, and even less is known about its migratory habits and associated range.  

During summer months, maternity colonies of more than 100 adult females roost under sloughing bark of 

dead and partially dead trees of many species, often in forested settings (Callahan et al. 1997).  Reproductive 

females may require multiple alternate roost trees to fulfill summer habitat needs.  Adults forage on winged 

insects within three miles of the occupied maternity roost.  Swarming of both males and females and 

subsequent mating activity occurs at cave entrances prior to hibernation (MacGregor et al. 1999).  During this 

autumn period, bats roost under sloughing bark and in cracks of dead, partially dead and live trees. 

The U.S. Fish and Wildlife Service in 2007 reported the total population of Indiana bats at a recent historic high 

of approximately 468,181 individuals.  This total is still less than half the estimated population in 1960.  The 

2009 population of Indiana bats was estimated to be 387,835 individuals.  Reasons for the decline from 2007 

are unknown, but some speculation is that the decline was caused by White Nose Syndrome (WNS) which is 

causing severe bat mortality in the eastern U.S.  In 2007 Indiana bats were known to hibernate in 

approximately 281 hibernacula in 19 states (USFWS, 2009). Indiana has 49% of hibernating individuals 
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followed by Kentucky 15%, Illinois 14%, New York 8%, West Virginia 4%, Missouri 4%, Tennessee 3%, Ohio 2% 

and the remaining eight states with hibernacula (including Virginia) <1%.  The eight largest "Priority One‖ 

hibernacula (recorded population >30,000 since 1960) contain 199,000 Indiana bats, or 52 percent of the 

total known population.  The 69 hibernacula classified as "Priority Two" (recorded population >500 but 

<30,000 bats since 1960) contain 174,000 Indiana bats, or 45 percent of the total known population.  The 

remaining 259 caves known to have been occupied by Indiana bats contain only 15,000 bats, less than 4 

percent of the total population (the four hibernacula on or near the Forest – Starr Chapel, Mountain Grove, 

Clarks, and Hupman‘s Saltpetre Caves - are in this category).  Although the winter range is large, the known 

population of the species has been found in only 336 hibernacula in an area with tens of thousands of caves 

(and mines). Within 5 miles of the George Washington & Jefferson National Forests, eleven hibernacula for 

Indiana bats are known from 7 counties in Virginia (Bath, Bland, Craig, Highland, Lee, Tazewell, and Wise) and 

1 county in West Virginia (Monroe). The Virginia Fish and Wildlife Information Service has additional historic 

records of Indiana bats wintering in Dickenson, Giles, Montgomery, and Shenandoah counties. Critical habitat 

for the Indiana bat has not been designated in Virginia. Currently all 12 caves have been gated to reduce or 

eliminate human disturbance. All 12 caves continue to support varying numbers of Indiana bats. 

The Indiana bat has been documented in Virginia since the mid-1960‘s. In the early 1960‘s, the state‘s Indiana 

bat population was estimated at over 5,000.  Dalton (1987) found 2,500 Indiana bats hibernating in eight 

caves during a 10-year survey of 170 caves in 22 counties.  In 1997 the state‘s population was estimated to 

be 1,840 bats.  The following table illustrates population numbers in VA and WV since 2001: 

 

Table B2.6 Estimated Indiana Bat Populations 

 2001 2003 2005 2007 2009 

Virginia 969 1,158 769 723 730 

West Virginia 9,714 11,444 13,417 14,745 14,855 

 

All four caves that occur on or near the Forest that support hibernating Indiana bats are gated to control 

human access. The following table displays numbers of bats seen during winter survey counts conducted over 

the past 40 years in four caves in or near the Forest.   

 

Table B2.7 Indiana Bats in Hibernacula on or Near the GWNF 

(Caves with Primary and Secondary Cave Protection Areas on land managed by GWNF)  

(Number of Bats Counted per Rick Reynolds - VDGIF) 

Winter Survey 

Year 

Starr Chapel 

Cave 

Mt. Grove 

Cave Clarks Cave 

Hupman’s 

Saltpetre Cave 

1960 600       

1962 600       

1972 35       

1974 30       

1978 2       

1979 1       

1980 0       

1981   0     

1982 16 0     

1983 29       

1984         
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Winter Survey 

Year 

Starr Chapel 

Cave 

Mt. Grove 

Cave Clarks Cave 

Hupman’s 

Saltpetre Cave 

1985 30       

1986   0 21   

1987 5   52   

1988     31 0 

1989 36       

1990 37 5 22 26 

1991 23     0 

1992 38 23 0 220 

1993 31 0     

1994 42 1 20 300 

1995 60       

1996     0 225 

1997 54       

1998   2     

1999 55   1   

2000         

2001   2   5 

2002         

2003 67   47 4 

2004         

2005 57   50 0 

2006         

2007 68   49   

2008         

2009 61   48   

2010         

2011 * * * * 

Blank cells = no survey done that winter.  

* Survey for 2011 still ongoing as of 2-15-2011  

 

Numbers fluctuate from count-to-count but those caves that have lower numbers of bats seem to maintain low 

numbers while those with higher numbers maintain relative higher numbers of bats. Steps have been taken by 

the GWNF to protect these caves for the Indiana bat.  Since 1995, bat gates have been installed on all 

significant caves used by T&E bats on the Forest.  Starr Chapel Cave and Mountain Grove Cave on the Warm 

Springs Ranger District are the only caves on National Forest land which serve as hibernacula for Indiana bats. 

Clarks Cave and Hupman‘s Saltpeter Cave are on private land, but within 2-miles of Forest land. Therefore 

portions of the primary and/or secondary cave protection areas extend onto the Forest.  Over the past 15-years 

Rick Reynolds of the Virginia Department of Game and Inland Fisheries has assisted the Forest in monitoring 

bats during winter surveys and assisting with other studies. 

 

It is difficult to quantify summer roosting habitat for Indiana bat at a range-wide, regional, or local level due to 

the variability of known roost sites and lack of knowledge about landscape scale habitat characteristics. Forest 
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management practices that affect occupied roost trees may have local impacts on Indiana bat populations. 

However, the bats live in highly altered landscapes, depend on an ephemeral resource (dead and dying trees) 

and appear to be very adaptable. Anecdotal evidence suggests that these bats may respond positively to some 

degree of habitat disturbance (USDI Fish and Wildlife Service 1999). General standards that would help ensure 

adequate roost habitat include retention of snags and suitable roost trees whenever possible, prescribed 

burning to restore and maintain open midstory foraging conditions (using only cool season backing fires in 

karst areas), and ensuring a continuous supply of oaks, hickories, and ash as well as other trees with 

exfoliating bark (Menzel et al. 2001). 

During summer, reproductive females form maternity colonies in trees.  Maternity colonies may be formed 

hundreds of miles from the hibernacula, and females from a maternity colony may come from more than one 

hibernaculum.  In contrast, males often use wooded areas near the hibernaculum, occasionally visiting the 

hibernaculum throughout the summer.  Males sometime migrate long distances to summer habitat, although 

they tend to be less migratory than females, and often, though not always, remain geographically close to the 

hibernacula. During this time, males often roost individually, and likely use trees similar in character to those 

used near hibernacula in autumn and spring.  Wooded lands closer to hibernacula are more likely to support 

males in summer than areas farther away, but essentially all of the George Washington National Forest may 

provide suitable summer habitat.  Although most of the lands within the Forest provide suitable summer 

habitat for the Indiana bat, based on observations and field surveys, no juveniles or lactating females have 

been found.  There is no evidence to date that maternity colonies occur in Virginia or within the GWNF. The 

core summer range of the Indiana bat is southern Iowa, northern Missouri, northern Illinois, northern Indiana, 

southern Michigan, and western Ohio. West Virginia is within the eastern maternity range, but not within the 

core range. Maternity colonies are known to occur in some eastern states, such as Kentucky and North 

Carolina.  In the summer of 1995, six male Indiana bats were captured in Tucker County, West Virginia.  These 

captures represent the first documented summer use in West Virginia by Indiana bats and suggest that males 

in West Virginia use areas near the hibernacula during summer. Until 2004 the best evidence of maternity 

activity in West Virginia was the discovery of a juvenile male on August 5, 1999 (Kiser et al. 1999b).  This is 

outside the defined maternity period and likely represents a juvenile migrating to a nearby hibernaculum.   

Then during the summer of 2004 surveys found a maternity colony estimated at 25 Indiana bats in Tucker 

County, West Virginia within two-miles of a known hibernaculum (USFS, 2009).  That same summer three male 

Indiana bats were captured on the Monongahela National Forest in Pendleton County and tracked to a roost 

tree where 23 other bats were subsequently counted (USFS 2009).  To date no maternity colonies or 

reproductive female Indiana bats have been captured in Virginia during the summer reproductive season.  In 

summer 1993, Chris Hobson of the Virginia Division of Natural Heritage surveyed areas of Bath, Bland, 

Highland, Lee, Tazewell, and Wise counties in proximity to known hibernacula. No female Indiana bats were 

captured and seven males were captured at five sites.  One of the males, captured on July 28, 1993 in 

Cumberland Gap National Historic Park, Lee County, was a juvenile, suggesting that a maternity colony may be 

located in the Cumberland Gap area of Virginia, Kentucky, or Tennessee.  These captures are the only 

documented summer Indiana bat occurrences in Virginia and suggest that males, at the least, use areas near 

the hibernacula during summer in western Virginia (Hobson, 1993).  Brack and others analyzed summer 

netting efforts 1995 to 2000 to identify summer reproductive populations in Virginia, West Virginia, and 

portions of Pennsylvania considered within the summer range of the Indiana bat.  Over 3,000 net nights of 

effort failed to produce evidence of any maternity colonies.  

Autumn swarming and spring staging typically occur in woodlands near the hibernacula with use of the 

hibernacula increasing as autumn progresses towards winter and decreasing as spring progresses towards 

summer. Little is known about the habitat used by either sex during migration, although it is generally 

presumed to include a variety of wooded habitats. The following is an excerpt from the USDI Fish and Wildlife 

Service (1999) Revised Draft Indiana Bat Recovery Plan: ―Although certain migration patterns may be inferred 

from limited band returns, they should be interpreted with caution. The sparse band recovery records, all of 

which are from the Midwest, indicate that females and some males migrate north in the spring upon 

emergence from hibernation (Hall 1962; Barbour and Davis 1969; LaVal and LaVal 1980), although there is 

also evidence that movements may occur in other directions.  However, summer habitats in the eastern and 

southern United States have not been well investigated; it is possible that both sexes of Indiana bats occur 

throughout these regions.  Very little is known about Indiana bat summer habitat use in the southern and 

eastern United States, or how many Indiana bats may migrate to form maternity colonies there.  Most summer 

captures of reproductively active Indiana bats (pregnant or lactating females or juveniles) have been made 
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between April 15 and August 15 in areas generally north of the major cave areas. While these observations 

suggest that many or most female Indiana bats in the Midwest migrate north in the spring and south in the fall, 

potentially significant numbers also migrate in other directions.‖  When Indiana bats are captured in spring or 

autumn, especially when caught near a cave or mine, there is generally no way to determine why the bat was in 

the area. Indiana bats may use caves and mines during the non-maternity season (autumn through spring) for 

one or more reasons: 1) winter hibernation (and ―preparation‖ for hibernation); 2) autumn swarming; 3) spring 

staging; and 4) vagrant or migratory use. Hibernacula tend to have higher use in spring and autumn, and larger 

winter concentrations typically produce greater spring and autumn use.  In West Virginia, a male juvenile 

caught on August 5, 1999 (Kiser et al. 1999b) was likely migrating to a nearby hibernaculum.  As noted above, 

Indiana bats hibernating in mountainous regions of West Virginia may travel to warmer areas in the western 

part of the state or states to the west to raise their young. Brack and others indicated that nursery colonies 

were less likely in higher elevations and areas of cooler temperatures.  During a survey of coal mining 

operations in Wise County Virginia, a consulting firm documented use of an abandoned coalmine by a female 

Indiana bat on April 14, 2001 which may have been a migratory individual.  During autumn swarming and 

spring staging, Indiana bats use the cave hibernacula and nearby wooded habitats.  In autumn, use of 

woodlands decreases over time as bats enter hibernation. The converse is true in spring. Two recent telemetry 

studies documented use of a variety of habitats within 2 miles of two caves on the Jefferson National Forest.  

In late September 1999 four Indiana bats (3 males, 1 female) were trapped and fitted with radio transmitters 

at the entrance of Rocky Hollow Cave in Wise County. From September 23rd to October 13th (21 days) three 

roost trees were located (all on private land) that were used by two of the bats (one male and one female). The 

female used two different trees in open woodlands approximately 1.5 miles southwest of the cave near the 

Lonesome Pine Country Club. One was a shagbark hickory 19‖ DBH (diameter breast height) and the other was 

a yellow poplar with peeling bark next to a skid-road that had been damaged during a logging operation. The 

tree occupied by the male bat was used as a roost on multiple days and was a pignut hickory 27.9‖ DBH 

located 0.15 miles north of the cave. Other observations made during the course of the study included 

extensive foraging activity over hayfields and along edges of forests and fields.  During September and October 

of 2000 an extensive survey was made of fall swarming activity near Newberry-Bane Cave in Bland County, 

Virginia as part of the proposed American Electric Power (AEP) 765 kV Wyoming (WV) to Jacksons Ferry (VA) 

powerline project. This work was conducted by Virgil Brack of Environmental Solutions and Innovations, 

Cincinnati, Ohio and is documented in the Appendix to the Biological Assessment for the EIS associated with 

that project. Of 27 Indiana bats captured (24 males and 3 females) at the mouth of Newberry-Bane Cave, 17 

(14 males and 3 females) were fitted with transmitters. Radio-tagged bats were monitored between September 

9th and October 21st within 2-miles of the cave entrance.   

Information gathered on foraging ecology found that Indiana bats most frequently used agricultural land 

(44.7%), intermediate deciduous forests (22.6%), and open deciduous forests (19.0%) habitats types, 

comprising 86.3% of all habitat types used for foraging during the survey. The bats‘ activity areas included 

proportionally more agricultural lands and open forests than was available in the study area. Closed canopy 

woodlands were not used by foraging bats to the extent they were available. The study concluded that Indiana 

bats more frequently used rights-of-way, pasture edges, savannah-like woods, and other openings rather than 

large, continuous tracts of closed canopy forests. These findings are consistent with the interpretation of 

telemetry data in similar studies. 

For roosting ecology the study found a total of 26 roost trees for 8 of 17 bats fitted with transmitters. Of the 26 

roost trees, 39% were shagbark hickories (Carya ovata) and 12 % northern red oak (Quercus rubra), for a total 

of 51%. Other tree species used as roosts included white oak (Quercus alba), red maple (Acer rubrum), sugar 

maple (Acer saccharum), black oak (Quercus velutina), bitternut hickory (Carya cordiformis), American 

basswood (Tilia americana), and yellow birch (Betula alleghaniensis). Five (19%) of the roost trees were dead 

snags. All roost trees were located in close proximity to the cave entrance ranging from 0.16 to 0.86 miles, 

with an average distance of 3,280 feet (0.6 miles). All roost trees were located near forest canopy openings 

such as open woodlands of pastures, scattered trees of recently logged areas, old logging roads, utility line 

corridors, and natural drainages. Five of the eight bats used the same roost tree for two to three consecutive 

days. Roosts were located in all types of deciduous forests, but exhibited a disproportionately small use of 

mixed evergreen and deciduous forests. Roosts trees were very exposed with little or no canopy. It is likely that 

in doing so the bats were taking advantage of exposure to solar radiation in order to better regulate body 

temperature.  Many open-canopy areas existed due to recent logging activity that left scattered trees within the 
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harvested areas. Roosts in closed canopy deciduous forests were often in small openings near open corridor 

flyways.  

While much of the activity observed during the study was close to the cave (within approximately 0.6 mile) bats 

also left the 2-mile study area all together. Males more so than females tended to range further from the cave. 

Perhaps they would leave to forage where there was less competition for prey (the caves in the area serve as 

hibernacula for over 8,000 individual bats of at least five different species) and return to the cave area 

periodically to mate. It‘s therefore likely roosting and foraging activity also occurred outside this 2-mile area but 

all documented roost trees and foraging behavior observed were within two miles of the Newberry-Bane cave.  

Work in Missouri (Romme et al. 2002) and Kentucky (Kiser and Elliott 1996; and Gumbert 1996) have found 

that Indiana bats range up to 5 miles from hibernacula during autumn and spring swarming activity periods.  

Based on terrain and landscape characteristics of these areas (generally rolling without great vertical relief) 

when compared to the Ridge and Valley terrain of Virginia (mountainous with vertical relief 1,300 to 2,500 

feet) it is likely Indiana bat activity in this portion of the Appalachians is confined to the valley in which the 

hibernaculum occurs and may extend into adjacent valleys via gaps in the surrounding ridges or mountains. It 

is unlikely many bats will fly up more than a 1,000 vertical feet and over a mountain to forage in an adjacent 

valley, especially when these mountains are densely forested without many open corridors to serve as flyways. 

The timing of spring and autumn migration has been generally inferred as the time between when bats leave 

the hibernacula and when they are found in maternity areas (spring), and vice-versa (autumn). In most portions 

of the range, this is generally considered to be from 15 April to 15 May in spring, and 15 August to 15 

November in autumn, although these dates are sometimes adjusted regionally to accommodate latitudinal 

differences in season.  Essentially all acres within the George Washington National Forest could serve as 

potential migratory habitat for the Indiana bat. 

Additional recent threats include White Nose Syndrome (WNS) and commercial scale wind power development.  

WNS is a fungus caused disease that was first seen in New York caves during the winter of 2006-2007.  The 

newly discovered, cold-loving fungus (Geomyces destructans) has spread south during the past several years 

and was first confirmed in Virginia and West Virginia during the winter of 2008-2009 with additional spread 

and caves contaminated in 2009-2010.  To date well over 1-million bats have been killed by this fungus which 

irritates bats during hibernation causing them to wake and use precious fat reserves.  The bats then starve and 

or freeze when they attempt to fly and leave the cave in search of food during the midst of winter conditions. 

Commercial wind power development has rapidly expanded across the Appalachians.   Multiple sites have 

been developed in West Virginia and one site is being constructed in Virginia west of Monterey in Highland 

County.  Bats are often killed during wind tower operations when they fly into the lower pressure area 

surrounding the trailing edge of spinning blades and suffer extreme barotrauma where decompression causes 

capillaries in the lungs to explode.  Bats are most affected during periods of fall migration when they often 

follow ridgetops and come into contact with wind towers built along those same ridgetops. 

DIRECT, INDIRECT AND CUMULATIVE EFFECTS 

Effects to the federally endangered Indiana bat (Myotis sodalis) were considered because it is assumed the 

entire Forest is potential habitat for this species. See USDI Fish and Wildlife Service‘s Biological Opinion (BO) of 

September 16, 1997 and the Forest‘s Environmental Assessment/Decision Notice of March 12, 1998 for the 

―Proposed Forest Plan Amendment for Management of the Federally Endangered Indiana Bat.‖  Potential 

habitat (mature forests with trees having exfoliating bark) exists across the entire Forest and contains tree 

species of the size and type known to be used by the Indiana bat.  The retention of some snags, shagbark 

hickory, and hollow trees (as available) will allow for potential Indiana bat roost sites.  Decreasing canopy 

closure as occurs with timbering and prescribed fire activities will increase the degree of exposure of some 

potential maternity roost trees to solar radiation, providing improved thermal conditions for raising young 

during a wide range of weather conditions.  Pond/waterhole construction will increase the number of upland 

water sources available for Indiana bats.  Persistence of early successional habitats and forests with an open 

understory and patchy overstory would create insect-rich foraging areas and flight corridors leading to any 

potential roost trees.  Harvesting would produce a mosaic of regeneration areas intermixed with mature and 

late successional forests.  Likewise prescribed fire would also create a mosaic of forest successional stages 
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from early to late resulting from varying fire intensities associated with topographic features, vegetative types, 

and fuel accumulations.  This will indirectly provide feeding areas since bats are known to forage within the 

canopy openings of upland forests, over clearings with early successional vegetation, and even along the 

borders of croplands, or wooded strips (fencerows), and over ponds.  In contrast, negative impacts to the 

Indiana bat will be: (a) the slight chance that individuals or small groups of roosting bats (including summer 

maternity colonies) could be unintentionally killed by the intentional felling of trees harboring undetected 

roosts (e.g. dead limbs with loose bark, or small cavities in the boles), or by the accidental felling of occupied 

snags, or damaged or hollow trees during timber harvest or other activities; and (b) a short-term reduction in 

the total amount of foraging habitat available to individual Indiana bats which would be incurred on 

regeneration cuts.  Although the likelihood is very low, tree cutting activities could result in the inadvertent loss 

of individual Indiana bats or small groups of Indiana bats via removal of some large-diameter hardwood trees 

occupied by bats during the period from approximately April 1 to October 15.  Occupied and potential roost 

trees could be directly affected by vegetation management, firewood and salvage sales, routine 

maintenance/permitting of small clearings including easements, rights-of-way and access to privately-owned 

lands, and road construction.  Plan implementation will result in vegetation disturbance and possible impact to 

currently occupied and potentially occupied roost trees.  There is potential for adverse effects to a maternity 

roost tree if one occurs on the Forest and in an area where trees are being felled.  However, forest-wide 

standards would minimize, if not eliminate, the chance of adverse effects under all alternatives.  Any Indiana 

bat roosts that are discovered would be protected from cutting and modification until they were no longer 

suitable (unless treatments were needed for public or employee safety) under all alternatives. 

The National Forest fuelwood program allows the public to purchase and collect wood, often recently downed 

or standing/leaning dead trees, for personal use.  The program is regulated by issuance of an area-specific 

permit and collection occurs primarily along roadsides and other specified sites with easy access.  Vehicles 

must remain on open roads are not allowed to travel through the forest in order to find, cut, and load firewood.  

This therefore restricts the distance at which most people are willing to cut and haul firewood and results in 

firewood being cut within 150 feet (about two tree lengths) of an open road, and limited almost exclusively to 

level terrain or the uphill side. Volume of firewood cut on the GWNF during 2008 was 4,488 CCF (hundred 

cubic feet) and during 2009 5,256 CCF, for an average of 4,872 CCF over the two-year period. A 14‖ DBH tree 

contains approximately 0.5 CCF of firewood; therefore approximately 9,744 dead trees were cut for firewood 

each year. The number of standing dead trees on the GW can be calculated based on analysis of data 

collected during the 2002-2007 Forest Inventory and Analysis conducted by the Southern Forest Research 

Station, Asheville, NC and published in 2009.  The number of dead standing trees at that time was 14.9 per 

acre for all trees larger than 5‖ DBH and 6.1 per acre for trees larger than 9‖ DBH. Given that the Forest is 

approximately 1,065,389 acres, this equates to at least 6,498,873 dead standing trees >9‖ DBH.  All portions 

of the Forest continue to be infested with gypsy moths and infestations are forest-wide with cycles of 

defoliation and mortality resulting from population fluctuations of gypsy moths.  The result of these infestations 

is extensive areas of hardwood (especially oak) mortality in the overstory. Therefore, if 9,744 standing dead 

trees are cut each year for firewood, this equals to 0.15% of the total available standing dead trees. Since 

most of these dead trees are not close to roads or are in Management Prescriptions where firewood cutting is 

not allowed, the possibility of harming an Indiana bat is extremely remote.  Also it is not just standing dead 

trees or snags that Indiana bats roost in, but also live trees.  Brack and Brown (2002) reported 81% of roost 

sites used by radio-tagged Indiana bats were live trees and 19% were snags. The odds of encountering a 

roosting bat are even further reduced since only dead trees are available for cutting as firewood and these 

dead trees represent perhaps 20% of the trees where they roost.  Assuming this trend represented Indiana bat 

roost selection throughout the GWNF, personal use firewood collection could affect 0.0003% of the potential 

Indiana bat roost sites. Although risk of ―take‖ resulting from firewood cutting cannot be completely eliminated, 

the risk of direct effects to roosts in the vicinity of hibernacula is further minimized since the collection of 

firewood in primary and secondary cave protection areas is not allowed by prescription standard.  Some 

minimal risk of taking a bat roosting in a standing dead tree cut for firewood elsewhere on the Forest would 

continue to exist.  However, given the relatively low number of Indiana bats on the Forest when compared to 

the number of acres, plus standing trees and snags, and that the use of any individual dead tree as a roost is 

very brief, the likelihood of take from firewood cutting is extremely small, if not non-existent under all 

alternatives.  Most types of timber harvest (salvage, even-aged, uneven-aged, etc.) activities would require 

some snag and potential roost tree retention plus specific retention of leave trees such as shagbark hickories.  

Forestwide standards in all alternatives require stand regeneration treatments greater than ten acres in size, a 

minimum average basal area of 15 square feet per acre of live trees is retained throughout the rotation, and 
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priority is given to retaining the largest available trees that exhibit characteristics favored by roosting Indiana 

bats (sloughing bark, cracks and crevices). 

Over the past several years the Forest has steadily increased its prescribed burn program. Alternative E would 

have the highest acres with 20,000 acres estimated to be prescribed burned each year. Most of these burns 

will occur during the spring and early summer with some during the late winter and early fall. Control lines will 

consist of existing roads, trails, and streams wherever possible. In areas where control lines will need to be 

constructed they will be done with handtools and/or bulldozer.  Lines will consist of a two to five foot wide strip 

dug to mineral soil.  Some trees will need to be felled during line construction but in most cases larger trees 

will be avoided with the line going around and between the largest trees. Some standing trees and snags near 

the line will be felled which pose a hazard to personnel or may burn and fall across the line thereby spreading 

fire across the line and into areas not scheduled for burning. Purposes for the use of prescribed fire include 

ecosystem restoration, wildlife and rare species management, site preparation, and oak/pine regeneration.  

The 1997 Biological Opinion stated as a Conservation Recommendation that the Forest increase prescribed 

burning on lands unsuitable for timber harvest to maintain flight and foraging corridors in upland and riparian 

areas. 

Two Indiana bats were found to have WNS during an April 21, 2010 cave survey conducted by Rick Reynolds 

(VDGIF) and Wil Orndorff (VDCR) in Starr Chapel Cave. This represents the first time Indiana bats have been 

documented with WNS on the Forest. They are also known to occur in other caves which are infested with WNS 

and where other bat species have been found that are infected but individual Indiana bats in those caves have 

not shown signs of WNS infection. Time will tell the extent to which WNS will affect the Indiana bat.  Caves with 

significant bat populations on Forest land will continue to be gated and locked.  Currently a Regional Forester 

closure order is in effect that closes all caves and mines on National Forest lands to human intrusion.  If and 

when access is needed WNS protocols will be followed that eliminate contamination from caving activity.   

Plan Alternatives A, C, and E do not allow for commercial wind power development.  Alternatives B, D, F and G 

allow for consideration of wind power development.  Alternatives B, F and G assume one development site and 

assume 15 towers per site, while Alternative D assumes three sites and assumes 45 towers.  Currently, there 

are no proposals for wind power development on the GWNF.  Any such proposal will be evaluated with an 

environmental analysis and impacts to bats will be disclosed at that time. 

Cumulatively, with implementation of any alternative, the Forest will maintain a supply of snags, live potential 

roost trees, upland water sources, and other habitat features across the landscape to allow for the 

maintenance, and promote the recovery, of Indiana bat populations.  At the same time, activities can still 

continue to meet other multiple-use objectives.  For example, timber harvesting can still occur to accomplish 

sufficient forest regeneration to provide diverse insect productions and provide for the continuation of diverse 

forest conditions across the GWNF. Overall, there will be both benefits and impacts to the Indiana bat from 

management activities on the Forest.  From a beneficial standpoint, the retention of some snags, shagbark 

hickory, and hollow trees in sale areas would allow potential Indiana bat roost sites to be conserved; the 

opening up of the canopy in sale areas and their margins would increase the degree of exposure of some 

potential maternity roost trees to solar radiation, providing improved thermal conditions for raising young; pond 

construction would increase the number of upland water sources available for Indiana bat.  Slightly positive 

benefits for Indiana bat would result as harvested units create insect-rich foraging areas and flight corridors 

leading to any tree roosts that might be present there.  Positive benefits would result from prescribed burning 

by decreasing understory vegetation density.  Positive benefits will also be realized from the application of 

prescriptions and associated standards focused on protecting caves and managing vegetation structure and 

condition within 2-miles of hibernacula. 

Contrastingly, negative impacts to the Indiana bat would be: (a) the slight chance that individuals or small 

groups of roosting bats (including summer maternity colonies) could be unintentionally killed by the intentional 

felling of trees harboring undetected roosts (e.g. dead limbs with loose bark, or small cavities in the boles), or 

by the accidental felling of occupied snags, or damaged or hollow trees during timber harvest or other 

activities; and (b) a short-term reduction in the total amount of foraging habitat available to individual Indiana 

bat which would be incurred on regeneration cuts.  Although these bats will use small forest openings and 

edges as foraging habitat, they would be unlikely to utilize the central portions of harvested units during the 
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early years of regeneration unless the residual basal area were unusually high. It is possible that the increased 

rate of insect production in the regeneration areas would make up for any loss of foraging habitat acreage, but 

such a determination would be difficult to make without extensive long-term research on the subject.  The level 

of estimated timber harvest ranges from 1,000 to 5,000 acres depending on Alternative.  Specific acreage by 

type of silvicultural system for each alternative is discussed in the Social/Economic Environment, Timber 

Management section of the EIS. See specifically Table C6.13. 

Although the likelihood is very low, implementation of any alternative may result in the inadvertent loss of 

individual Indiana bats or small groups of Indiana bats, via removal of some large-diameter hardwood trees 

occupied by bats during the period April 1 through October 15. This risk would be greatest in those alternatives 

with the highest acres of timber harvest. Alternative D has the highest acres estimated, followed by 

Alternatives A, B, E, G and F in order.  Alternative C has no timber harvest allowed. 

Under all alternatives, Forestwide and management prescription standards will provide adequate protection for 

summering and transitory Indiana bat individuals.  These standards and prescriptions provide for maintenance 

of extensive forest areas that would remain undisturbed by most human processes that result from tree 

cutting.  These areas are characterized by disturbance events where net losses and gains of potential roost 

trees would be dependent on ecological processes including tree mortality due to aging, insect and disease, 

lightning caused fires, and weather events. 

In addition, all alternatives allocate areas surrounding known Indiana bat hibernacula to Management 

Prescription 8E4a and 8E4b.  In the future, newly discovered hibernacula will be added through the Forest Plan 

amendment process.   In the 1997 Biological Opinion for the GWNF, and the 2004 BO for the Jefferson NF, the 

Service determined that the level of anticipated take (4,500 acres not including prescribed burning on the GW 

and 16,800 acres including prescribed burning on the JNF) is not likely to result in jeopardy to the Indiana bat 

or destruction or adverse modification of any critical habitat.  Finally, this agency feels that there will be overall 

cumulative positive benefits for the Indiana bat. The agency believes that some level of harvesting on the 

GWNF is necessary in order to manage, retain and perpetuate the existing forest types.  It is within this 

diversity of these forest types that the Indiana bat has been able to survive over long periods of time, and has 

been able to maintain its numbers on the Forest in recent years.  Although the loss of a few individuals from 

time to time during timber harvest is remotely possible, the overall large amount of improving roosting and 

foraging habitat for the Indiana bat, coupled with management activities taking bat life requirements into 

account, coupled with an increasing number of upland drinking water sources, and gating of hibernacula, 

suggests that these potential losses would be offset by overall future net gains in the population under all 

alternatives.  

Effects of WNS are unknown at this time.  It‘s likely that Indiana bats will be further affected by WNS and those 

cumulative effects will exceed any action Forest Plan implementation will cause under any alternative. 

Cumulative effects of wind power development will be addressed in project level analysis if and when the 

Forest receives a proposal for construction.     

VIRGINIA BIG-EARED BAT 

AFFECTED ENVIRONMENT 

Formerly included in the genus Plecotus, the Virginia big-eared bat is a subspecies of the more common and 

widespread Western (or Townsend‘s) big-eared bat that occurs throughout the western U.S., southwest 

Canada, and most of Mexico. The subspecies, virginianus, occupies a very limited geographic range in the 

Central Appalachians.  The species was listed under provisions of the Endangered Species Act as Endangered 

in December 1979.  The Recovery Plan was issued in May 1984 and a draft revised recovery plan was 

submitted for review in 1996, but was never completed.  The first substantive 5-year review of the species was 

released by the USFWS, Elkins Office in Summer 2008. Generally, population numbers have shown moderate 

to strong increases range-wide over the past 15 years.  In the late 1980‘s it was estimated the total population 

of the subspecies in West Virginia, Virginia, Kentucky, and North Carolina to be approximately 10,000 bats 
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Figure 2.  Population trends at 11 major Indiana bat hibernacula in 
Missouri, 1979-2007. The Pilot Knob data are stacked on the data for 10 
caves (from Elliott 2008). 
 
In contrast, the recent 2003-2007 population increase was largely 
attributed to population growth at hibernacula in Illinois, Indiana, 
Kentucky, New York, and West Virginia (USFWS, unpublished data, 
2009).  Recent state-by-state and rangewide population estimates are 
available on the Service’s Indiana bat website 
(http://www.fws.gov/midwest/Endangered/mammals/inba/index.html).   
 
Since publication of the 2007 Plan, the Service received new population 
data from the 2007 biennial winter surveys from throughout the species’ 
range and some new data collected in winter of 2007-2008 as described 
below.  These new data prompted the Service to revise our original 2007 
and earlier rangewide population estimates from those reported in the 
2007 Plan (e.g., the 2005 rangewide population estimate of 457,000 bats 
that was originally reported in the 2007 Plan has been revised to the 
current estimate of about 425,000 bats).  The revised estimates are 
available on our website above and were used in calculations to assess 
achievement of recovery criteria for this 5-Year Review (see Appendix 
A).  The revised estimates were prompted by new and/or improved 
population data at hibernacula in Missouri, Kentucky and New York.  The 
largest change in the revised 2007 estimate involved the State of Missouri.  
Missouri's 2001 - 2007 estimates had previously assumed 50,550 Indiana 
bats hibernated within Pilot Knob Mine (PKM, Iron County, MO) based 
on external fall capture rates at the mine's primary entrance, but a 
February 2008 internal survey of this mine documented a total population 
of 1,678 Indiana bats (Elliott and Kennedy 2008).  The Service considered 
this new data to more accurately estimate the total population within the 
mine and adjusted the 2007 and previous Missouri and rangewide 
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estimates accordingly.  Some other, smaller adjustments were made to the 
original 2007 rangewide population estimate based upon the discovery of 
new hibernacula in Kentucky and New York in 2008 (i.e., we assumed the 
same number of Indiana bats that were found at these new sites in 2008 
had actually been present in 2007 as well). 
 
In addition to the recent revisions made to the 2007 population estimate, a 
new threat, White-Nose Syndrome (WNS), has emerged in the 
northeastern United States that has caused mortality of thousands of 
hibernating Indiana bats and has affected five other bat species over the 
past several winters.  Among the nine states currently known to be 
affected by WNS (NY, VT, NH, MA, CT, NJ, PA, VA, and WV), New 
Jersey, New York, Pennsylvania, Vermont, and West Virginia have 
“affected” Indiana bat hibernacula (USFWS, unpublished data, 2009).  In 
recent years, New York’s hibernating populations of Indiana bats had 
steadily increased and by 2007 they represented 11.3% of the rangewide 
population.  New York’s Indiana bat population estimates from the last 
four surveys periods (for which we have data) were:  2001 – 29,671; 2003 
– 32,981; 2005 – 41,727; and 2007 – 52,803 bats (USFWS, unpublished 
data, 2009).  The average increase between surveys during this time range 
was 21% (every two years).  In sharp contrast, surveys conducted at New 
York’s hibernacula during early 2008 (post-WNS) estimated the 
population at 37,141 Indiana bats (a drop of 15,662 bats), which is a 30% 
decrease from the previous year’s estimate for New York hibernacula.  We 
presume the observed decline in the New York population was a direct 
result of WNS-related mortality.  In fact, the decline probably should be 
considered a conservative estimate of the mortality associated with WNS 
because: 1) surveys were conducted prior to the end of hibernation, and it 
appeared that mortality associated with WNS continued throughout the 
hibernation period and 2) there is evidence from the Northeast that some 
WNS-affected bats continued to die throughout the summer.  By the end 
of the 2008-2009 winter, WNS had been documented in all of New York’s 
major Indiana bat hibernacula.  From a broader perspective, the loss of 
15,662 Indiana bats from WNS in 2008 represented a loss of 
approximately 3.3% of the revised 2007 rangewide population.  We had 
not received population estimates from winter surveys conducted at New 
York hibernacula in 2009 at the time of this Review, but the New York bat 
surveyors had told us that precipitous population declines had continued 
there as a result of WNS-associated mortality (A. Hicks, New York State 
Department of Environmental Conservation, pers. comm., 2009). 
 
At the end of the winter of 2008-2009, all of the known WNS-affected 
hibernacula were in states located within Region 5 (R5) of the Service 
(i.e., the Northeast Region).  In 2007, before widespread WNS mortality 
of Indiana bats had been documented, hibernacula in R5 states (primarily 
in NY) contained approximately 70,293 Indiana bats or 15% of the total 
2007 rangewide population of 468,164 bats.   
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81.82% 9

0.00% 0

81.82% 9

0.00% 0

81.82% 9

81.82% 9

100.00% 11

0.00% 0

0.00% 0

0.00% 0

Q1 Please enter your name and address.
 (Zip code is required; all other information

is optional.)
Answered: 11 Skipped: 0

# Name Date

1 Brian Stanley 10/6/2014 2:40 PM

2 Justin Stanley 10/6/2014 12:37 PM

3 Keith Deel 10/6/2014 9:26 AM

4 Josh McCoy 10/6/2014 8:31 AM

5 Robert McGlothlin 10/4/2014 2:18 AM

6 Douglas Baldwin 10/3/2014 5:34 PM

7 Brian Ratliff 9/30/2014 7:23 AM

8 Shelby Hirsch 9/24/2014 2:03 PM

9 Kathy Coleman 9/23/2014 6:41 PM

# Company Date

 There are no responses.  

# Address Date

1 1255 Edwards Ridge 10/6/2014 2:40 PM

2 1255 Edwards Ridge 10/6/2014 12:37 PM

3 28193 Dickenson Hwy 10/6/2014 9:26 AM

4 1998 Thomas Mountain Road 10/6/2014 8:31 AM

5 1156 Watkins Branch 10/4/2014 2:18 AM

6 1025 White Birch ln 10/3/2014 5:34 PM

7 574 Autys Drive 9/30/2014 7:23 AM

Answer Choices Responses

Name

Company

Address

Address 2

City/Town

State/Province

ZIP/Postal Code

Country

Email Address

Phone Number
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8 448 Henry Street NW 9/24/2014 2:03 PM

9 3508 Six and Twenty Mile Branch 9/23/2014 6:41 PM

# Address 2 Date

 There are no responses.  

# City/Town Date

1 Clinchco 10/6/2014 2:40 PM

2 Clinchco 10/6/2014 12:37 PM

3 Haysi 10/6/2014 9:26 AM

4 Grundy 10/6/2014 8:31 AM

5 Grundy 10/4/2014 2:18 AM

6 Grundy 10/3/2014 5:34 PM

7 Haysi 9/30/2014 7:23 AM

8 Abingdon 9/24/2014 2:03 PM

9 grungy 9/23/2014 6:41 PM

# State/Province Date

1 VA 10/6/2014 2:40 PM

2 VA 10/6/2014 12:37 PM

3 VA 10/6/2014 9:26 AM

4 VA 10/6/2014 8:31 AM

5 VA 10/4/2014 2:18 AM

6 VA 10/3/2014 5:34 PM

7 VA 9/30/2014 7:23 AM

8 VA 9/24/2014 2:03 PM

9 VA 9/23/2014 6:41 PM

# ZIP/Postal Code Date

1 24226 10/6/2014 2:40 PM

2 24226 10/6/2014 12:37 PM

3 24256 10/6/2014 9:26 AM

4 24630 10/6/2014 9:10 AM

5 24614 10/6/2014 8:31 AM

6 24614 10/4/2014 2:18 AM

7 24614 10/3/2014 5:34 PM

8 24256 9/30/2014 7:23 AM

9 24210 9/24/2014 2:03 PM

10 24614 9/23/2014 6:41 PM

11 01010 9/22/2014 12:56 PM

# Country Date

 There are no responses.  

# Email Address Date
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 There are no responses.  

# Phone Number Date

 There are no responses.  
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88.89% 8

11.11% 1

Q2 Do you support the proposed
Alternative F1 Modified alignment? (Please

choose YES or NO and provide further
details below.)
Answered: 9 Skipped: 2

Total 9

# Please provide further details to your answer. Date

1 This alignment runs through previously disturbed mined lands. Allowing mining companies to extract the
remaining coal and leave the route as a rough grade would create jobs, stimulate the economy, and save tax
payer money.

10/6/2014 9:26 AM

2 Infrastructure like better roads should be placed in areas like Buchanan County to help with economic
development. The environmental impact is near none in my opinion. You might have some in the short term
because of construction but in the long term mother nature will take it back and recover as we see on our mining
reclamation projects in the area.

10/6/2014 8:31 AM

3 For a nearly $3 billion project, why has there been no genuinely independent, peer-reviewed research carried out
that supports the oft-cited claim that the CFX will even bring about economic benefits to the community. The
analysis carried out by the Chmura group uses an over-simplistic IMPLAN input-output model that--even by
common sense, not to mention economics or philosophy of science-- is certainly inadequate to account for the
complicated social and economic effects of this massive infrastructure project. Not to mention the negative
externalities that either the local, state, and federal governments will have to assume. If the public is going to
incur such a great expense at such a great risk to the human environment, please conduct a genuinely
independent, peer-reviewed economic analysis that includes the perspectives of a diverse array of "non-expert"
and non-elite citizens .We can afford to spend more time and money on generating legitimate research.

10/4/2014 2:18 AM

4 I support what gets the road completed the fastest. 10/3/2014 5:34 PM

5 The Coalfields Expressway is vital to the safety, accessibility and economic development of Southwest Virginia.
Due to the terrain, existing roads are unsafe and make travel through the area difficult and time consuming. This
highway will also provide for more developable land inviting new businesses providing better access to
employment, education, workforce development, and health care. The Coalfields Expressway is critical to
improving the quality of life for our communities in Southwest Virginia.

9/24/2014 2:03 PM

6 I don't no don't understand what parts are going to be affected 9/23/2014 6:41 PM

YES

NO

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Answer Choices Responses

YES

NO
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Q3 How important are the following
elements in determining which alternative is

selected?
Answered: 10 Skipped: 1

Impacts to
Natural...

Impacts to
Human...

Regional
Economic...

Location
Relative to...
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Very Important Important Somewhat Important Not Important

No Opinion

Connectivity
to Existing...

Faster Travel
Time
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 Very Important Important Somewhat Important Not Important No Opinion Total

Impacts to Natural Environment

Impacts to Human Environment

Regional Economic Benefits

Location Relative to Existing Development

Connectivity to Existing Roads

Faster Travel Time
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# Other (please specify) Date

1 By definition, question #3 makes a dubious differentiation between the "Natural Environment" and "Human
Environment." The very notion of the"environment" takes into account both humans and the environing factors
needed to sustain-- not to mention understand --human life. How could we be concerned with the human
environment without being concerned about the natural environment? There are serious ethical red-flags when
the state allocates billions of dollars so that particular private interests -- both of which have a history of open
contempt for the rule of American law-- can reap shareholder profit while dumping externalities to the our local
communities, and the state and federal governments. How can VDOT carry on with such a massive new highway
project when the Federal Highway Trust Fund is in a state of peril? At the very least this appears as impropriety
and disadvantageous to the public interest, which is but a stones throw from kleptocracy.

10/4/2014 2:18 AM

2 I support what gets the road completed the fastest. 10/3/2014 5:34 PM

3 The Coalfields Expressway will provide a safe route through this region connecting with interstates in West
Virginia, Kentucky and Tennessee creating a new route for more efficient shipment of cargo and goods through
the Appalachian region to the Virginia Port. I fully support VDOT's efforts and I am confident they will continue to
follow all environmental requirements and minimize the impacts to the natural and human environments. The
region has continued to be isolated and without this highway, the population levels and employment levels will
continue to decline.

9/24/2014 2:03 PM
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20.00% 2

80.00% 8

Q4 Are there environmental issues or other
concerns that you have regarding the
proposed changes to U.S. Route 121

Section IIIB? (Please choose YES or NO
and provide further details below.)

Answered: 10 Skipped: 1

Total 10

# Please provide further details to your answer. Date

1 Most of the route is previously disturbed mined land. 10/6/2014 9:26 AM

2 I am concerned about the effects of the water quality, wildlife habitat, air quality, and the likely effects that this will
have on ecosystem services on a region-wide level. Just because VDOT promises to abide by federal and state
environmental law does not mean that this suffices as a sufficient assessment of environmental impact or
concerns. For such a costly and complex project as the CFX , VDOT should not hesitate to bring in independent,
well-qualified environmental scientists from a broad range of sub-disciplines to study the projected impacts.
Although VDOT holds the occasional public hearings, there is no substantive public input in the design process.
Everyone in the community knows that these "hearings" are more about securing the local acquiescence rather
than seeking perspective from all citizens. The Department of Transportation is more accountable lawbreaking
corporate interests than with people in my community like me. This is merely the simulacrum of democracy.

10/4/2014 2:18 AM

3 I support what gets the road completed the fastest. 10/3/2014 5:34 PM

4 I am confident VDOT and FHWA will continue to follow all environmental requirements and minimize the impacts
to the environment.

9/24/2014 2:03 PM

5 would like to no if the coalfield express way is going to take / be close to my house? 9/23/2014 6:41 PM

YES

NO

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Answer Choices Responses

YES

NO
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10.00% 1
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0.00% 0

30.00% 3

40.00% 4

Q5 How did you hear about this public
hearing? (Please check all that apply.)

Answered: 10 Skipped: 1

Total Respondents: 10  

# Other (please specify) Date

1 Co-worker 10/6/2014 9:26 AM

2 The strict character limit suffocates public input. 10/4/2014 2:18 AM

3 Co-Worker 9/30/2014 7:23 AM

4 letter in mail 9/23/2014 6:41 PM

Newspaper Ad

News Story

Email
Notification

Postcard

Website

Other (please
specify)

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Answer Choices Responses

Newspaper Ad

News Story

Email Notification

Postcard

Website

Other (please specify)
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0.00% 0

10.00% 1

10.00% 1

Q6 In which of the following counties do
you reside? (Please check one.)

Answered: 10 Skipped: 1

Total 10

# Other (please specify) Date

1 Washington County but travel to Buchanan, Dickenson, Wise, Russell and Tazewell on a weekly basis. 9/24/2014 2:03 PM

Buchanan

Dickenson

Wise

Russell

Tazewell

Other (please
specify)

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Answer Choices Responses
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ATTACHMENT E 
ADDITIONAL OUTREACH/PUBLIC INVOLVEMENT SINCE CLOSE OF PUBLIC 

HEARING COMMENT PERIOD 



From: Trip Pollard <tpollard@selcva.org> 
Date: January 15, 2015 at 8:04:06 PM EST 
To: "'angel.deem@vdot.virginia.gov'" <angel.deem@vdot.virginia.gov> 
Subject: CFX 

Angel, 
  
It was good to catch up, however briefly, on CFX issues yesterday. 
  
When do you think you could send the information on incidental mining and DMME 
regulatory oversight when GFE applies that you mentioned you have prepared as part of 
the response to comments?  It sounds like this would be very helpful as we hopefully 
can come to a meeting of the minds on this issue for both the portion of Section IIIB co‐
located with Corridor Q and the SEIS for Section II. 
  
Thanks, 
  
Trip 



 

 
 

 

 
 

 
 

  DEPARTMENT OF TRANSPORTATION 
1401 EAST BROAD STREET 

 RICHMOND, VIRGINIA 23219-2000 
      Charles A. Kilpatrick, P.E.                                                                                                                    
                Commissioner 

 

February 2, 2015 
 

Mr. Trip Pollard 
Southern Environmental Law Center 
201 West Main Street, Suite 14 
Charlottesville, VA 22902-5065 
 
Subject: Route:  US 121 Section IIIB 
 From:  Route 614    To:  Route 643 
 Project: 0121-013-772, P101; 0121-013-902, P101, R201, C501; UPC: 85126; 104094 
 Buchanan County 
 
Dear Mr. Pollard: 

As a follow-up to our conversation at the Commonwealth Transportation Board (CTB) workshop 
on January 14, 2015, I am addressing, in consultation with the Federal Highway Administration, 
some of the draft responses to the comments submitted by the Southern Environmental Law 
Center in a letter dated October 6, 2014.  Those comments were submitted regarding the 
Environmental Studies for modifications to Alternative F1, Section IIIB of the US 121 project 
following the public hearing held September 23, 2014.   

In your January 15, 2015 email to me, you inquired specifically when information would be 
available on incidental coal removal and Virginia Department of Mines, Minerals and Energy 
(DMME) regulatory oversight when government financed exemptions to the federal Surface 
Mining Control and Reclamation Act of 1977 (SMCRA) apply.  I would point out that the 
Environmental Studies document already contains considerable information on these topics (see 
page 8).  In conferring with FHWA it was determined that comments on NEPA documents 
should only be made available following CTB action on the proposed location change and 
provided consistently to all that submitted comments.  Having said that, we are providing below 
many of the key points that will be made in the comment responses in regard to DMME 
oversight of government financed exemptions.   

• DMME is authorized to enforce and administer SMCRA (30 USC 1201 et seq) and the 
Virginia Coal Surface Mining Control and Reclamation Act of 1979 (Chapter 19, §45.1-226 
et seq. of Title 45.1 of the Code of Virginia), which mirrors the federal law.  The federal Act 
delegates implementation to the states and DMME’s regulations implementing these laws 
require approval by the US Secretary of the Interior as part of the Commonwealth's 
permanent regulatory program.  The federal law further requires that the Commonwealth’s 
regulations be consistent with (i.e., as effective as) applicable regulations issued by the 
Secretary. 

• The purpose of SMCRA is to, among other things, assure that surface coal mining operations 
are so conducted as to protect the environment and assure that adequate procedures are 
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undertaken to reclaim surface areas as contemporaneously as possible with the surface coal 
mining operations (30 USC 1202).  To that end, the law requires a permit prior to engaging 
in surface coal mining (30 USC 1256(a).  In order for a permit to be issued under the law, 
numerous environmental protection performance standards must be met (30 USC 1265).  
Among these is provision of a reclamation plan. 

• SMCRA and the corresponding state law provide for several exemptions to the law.  Among 
these are “The extraction of coal as an incidental part of Federal, State or local government-
financed highway or other construction…,” commonly referred to as a government financed 
exemption (GFE).”  To not exempt such a highway project from the law would lead to an 
illogical requirement that the land to be occupied by the highway right of way be reclaimed 
and also serve as a highway.  DMME has established guidelines (Guidelines for Coal 
Removal Associated with Government Financed Construction, 2010) governing exemption 
determinations and removal of coal that may be associated with a government financed 
construction project. 

• Incidental coal removal from a highway project right of way under a GFE does not constitute 
a mine (“The area in which coal is excavated under an exemption to the permitting 
requirements of § 45.1-234 shall not be a mine.”) and designation as a GFE is not allowed if 
the site is, in fact, a mine.  Notwithstanding, recovery of the coal and sale of it (if in 
marketable quality and quantity) would not only avoid disposing of a valuable fuel resource 
but could also help offset project costs. 

• Actual mining in any areas outside the right of way of a GFE-qualified project requires 
normal mining permits, subject to all the requirements and restrictions that accompany such 
permits.  Therefore, the road contractor, no matter who it is, could not use VDOT’s GFE to 
facilitate mining outside the right of way or to otherwise escape any environmental 
requirements associated with approvals of such mining.  Further, there are no existing active 
surface coal mines adjacent to the Alternative F1 Modified corridor in this section and we are 
not aware of any plans by the coal companies to initiate permitting for any such mines. 

• Designation by DMME of GFE status does not relieve the applicable government agency 
from acquiring any other applicable permits, such as water quality permits from the US 
Army Corps of Engineers.  Nor does it absolve the agency of any avoidance, minimization, 
or mitigation requirements that may be imposed as conditions of such permits.  Nor does it 
relieve the agency of any other environmental requirements under NEPA, other federal 
statutes, or state laws. 

• To utilize a GFE, an application would have to be submitted to DMME for review and a 
determination that the GFE is applicable.  DMME would conduct monthly inspections of the 
project to verify that the operation continues to meet the exemption criteria. 

• Incidental coal recovery on highway construction projects is common in southwest Virginia.  
Although we do not know at this time the extent of coal deposits within the alternative 
corridors, or the potential quantities that could be recovered, we are relatively certain that 
construction within many potential corridor locations, including Alternative F1, in the area 
would encounter coal deposits for which the GFE would be applicable. 

In short, a GFE is essentially permission to recover coal encountered during the course of 
construction of a government financed project (US 121 Section IIIB) being constructed for 
public purposes.  The coal is a byproduct of, not the purpose of, the road construction and, rather 
than dispose of this valuable resource in a waste dump, it can be sold if justified by the quality 
and quantity of the coal.  A GFE does not absolve the responsible agency of any environmental 
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requirements imposed by laws other than SMCRA.  A project that qualifies for a GFE is not a 
mining project. 

Next, I would like to highlight the logical termini issue raised in the October 2014 letter.  As you 
know, the 2001 Record of Decision stated that “The selected alternative will be designed and 
constructed in numerous phases.  Each phase will ultimately contribute to the project's overall 
purpose and need.  Sequential design and construction of large projects is consistent with FHWA 
regulations and guidance.”  FHWA previously determined that Section IIIB does have logical 
termini and independent utility.  On the western end, Section IIIB would tie into US 121 Section 
IIIA (which has already been constructed to rough grade) and Phase II of the Route 460 
Connector.  A design-build contract was signed for Phase II of the Route 460 Connector and 
construction activities will soon be underway.  In addition, funding for paving the rough grade of 
Section IIIA is included in the FY 2015-2018 Statewide Transportation Improvement Program 
(STIP).  On the eastern end, Section IIIB terminates at a crossroad (Route 643).  It also connects 
to US 121 Section IIIC, which was the subject of an approved NEPA reevaluation in 2008.  I 
would also note that a portion of the Section IIIB corridor will also serve as part of Corridor Q 
which is, as indicated in the Environmental Studies document, operationally independent and 
may be advanced independently of the rest of Section IIIB.  This portion of Section IIIB 
encompasses the Route 460 Connector sections mentioned above, as well as sections of Route 
460 in the vicinity of the Town of Grundy for which construction also is ongoing or completed.   
Accordingly, Section IIIB would link with both existing transportation facilities and other 
transportation facilities currently or soon to be under construction and therefore, certainly, would 
represent a useable standalone roadway, even if other sections of US 121 are not also 
immediately implemented.  As documented in the Environmental Studies document, the 
environmental consequences of Modified Alternative F1 clearly are less than or comparable to 
the impacts of Alternative F1.  Accordingly, there are no new significant environmental impacts 
on this section that would warrant including it in the Supplemental Environmental Impact 
Statement we currently are preparing for Section II.  And while the alignment of Alternative F1 
Modified may run largely on lands where mineral rights are controlled by coal companies, as 
noted above, we are not aware of any plans to initiate development of new mines in the vicinity 
of the corridor.  Notwithstanding, as also noted above, incidental coal recovery would not be 
unique to Alternative F1 Modified; it would come into play in any alternative pursued in this 
section. 
 
Please let me know if you have any questions or concerns regarding the information provided 
and thank you for your continuing interest in Virginia’s transportation programs. 

 

Sincerely, 

 
Angel Deem 
State Environmental Division Director 
 
 
 
cc:  Richard Walton, VDOT 



 
 

 
 

 
 

 
 

 

                                                
 

Commonwealth Transportation Board 
Aubrey L. Layne, Jr.                         1401 East Broad Street                  (804) 786-2701 

Chairman                           Richmond, Virginia 23219                 Fax: (804) 786-2940               

  

MINUTES 

MEETING OF THE COMMONWEALTH TRANSPORTATION BOARD  

ACTION MEETING 

 
VDOT Central Auditorium 

1221 East Broad Street 

Richmond, Virginia 23219 

 

The meeting of the Commonwealth Transportation Board was held in the Central Office 

Auditorium of the Virginia Department of Transportation in Richmond, Virginia, on February 

18, 2015.  The Chairman, Aubrey L. Layne, presided and called the meeting to order at 8:33 

a.m. 

 

Present:      Messrs. Cole, Connors, Fralin, Garczynski, Kasprowicz, Malbon, Matney, Rosen, 

and Williams, Ms. DeTuncq, Ms. Valentine; Vice Chairman Kilpatrick and Ms. Mitchell, ex 

officio, Director of the Department of Rail and Public Transportation. 

 

Absent:      Messrs.  Dyke, Martin, Reinhart, and Whitworth 

. 

Public Comments: 

 

Mayor Satyendra Huja, Mayor, City of Charlottesville, addressed the Board regarding Route 29, 

providing his written comments to the Board. 

* * * 

Mr. Dick Holland, Town of Windsor, addressed the Board regarding Route 460. 

 

* * * 

Mr. Billy Gwaltney, Farm Bureau, addressed the Board regarding Route 460. 

 

* * * 

Mr. Tommy Rountree, Farm Bureau, addressed the Board regarding Route 460. 

 

* * * 

Mr. Rex Alphin, Isle of Wight Board of Supervisors, addressed the Board regarding Route 460. 

 

* * * 

Ms. Diantha McKeel, Albemarle County, addressed the Board regarding Route 29. 
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* * * 

Mr. Ken Boyd, Albemarle County, addressed the Board regarding Route 29. 

 

* * * 

Mr. Grant Grumbler, Albemarle County, addressed the Board regarding Route 29. 

 

* * * 

Mr. Frank Birkhead, addressed the Board regarding Route 29. 

 

* * * 

Mr. Richard Settle, VCEDA, spoke on the CFX  Corridor Q. 

 

* * * 

 

Mr. Brad Sheffield, Albemarle Board Supervisors, addressed the Board regarding Route 29. 

 

* * * 

 

Ms. Carita Richardson, Town of Windsor, addressed the Board regarding Route 460 providing a 

written copy of her comments to the Board. 

 

* * * 

 

Ms. Nancy Smith, Northern Virginia Transportation Alliance, addressed the Board regarding 

VTRANS, HB 2 and I-66. 

 

* * * 

 

Mr. Marley Green addressed the Board regarding concerns with the Coalfields Expressway. 

 

* * * 

 

Ms. Kate Rooth, Appalachian Voices, addressed the Board regarding spoke on the CFX Corridor Q. 

 

* * * 

 

Ms. Sally Thomas, addressed the Board regarding Route 29 solutions. 

 

* * * 

 

Ms. Liz Palmer, Albemarle Board of Supervisors, addressed the Board expressing support for Route 

29. 

* * * 

Ms. Anne Maleck, addressed the Board expressing support for Route 29. 

 

* * * 

Mr. Trip Pollard, Southern Environmental Law Center, addressed the Board regarding Coalfields 

Expressway, Route 460 and Route 29. 
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* * * 

Mr. Philip Shucet addressed the Board regarding Route 29 speaking in support of the proposed 

contract before the Board today. 

 

* * * 

 

Approval of Minutes January 14, 2015 

 

Made By: Mr. Garczynski, Seconded By:  Mr. Connors 

Motion carried, minutes approved, unanimously. 

* * * 

 

OFFICE OF PUBLIC PRIVATE PARTNERSHIPS:  

           

 

Agenda 1. Action on a  Resolution to Recommend Advancing the Development of the I-66 

Corridor Improvements Project Outside the Beltway to the Procurement Phase under the 2014 PPTA 

Manual Guidelines. Prior to a vote on this item, the Chairman asked that it be passed by until the 

March 2015 meeting 

 

 

MAINTENANCE DIVISION:           
 

Agenda 2. Action on Commemorative Naming of the Bridge spanning the  Bridge over U.S. 

Routes 29 and 17 on Route 643 (Meetze Road), Fauquier County, Located in the  Culpeper District 

as the “PFC Clay Preston Rankin, USA” Memorial Bridge. 

 

 

Made By: Ms. DeTuncq, Seconded By:  Ms. Valentine 

Motion carried, resolution approved, unanimously. 

* * * 

 

Agenda 3. Action on Commemorative Naming of the Bridge on Virginia Scenic Byway 360 

Over the Banister River, Town of Halifax Located in the Lynchburg District as the “James Stone 

Easley Memorial Bridge”. 

 

 

Made By: Ms. Valentine, Seconded By:  Ms. DeTuncq 

Motion carried, resolution approved, unanimously. 

* * * 

 

Agenda 4. Action on Abandonment of a Portion of State Route 205Y (Colonial Avenue) located 

in the Town of Colonial Beach, Westmoreland County Located in the Fredericksburg District. 

 

 

Made By: Mr. Connors, Seconded By:  Mr. Williams 

Motion carried, resolution approved, unanimously. 

* * * 
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LOCATION AND DESIGN DIVISION:    
 

 
Agenda 5. Action on Limited Access Control Changes, Specifically, Route 277 (Fairfax Pike) 

Widening, County of Frederick Located in the Staunton District. 

 

 

Made By: Mr. Fralin, Seconded By:  Mr. Rosen 

Motion carried, resolution approved, unanimously. 

* * * 

 

RIGHT OF WAY AND UTILITIES DIVISION:    
 

Agenda 6. Action on Locality Land Conveyances, Route 60 City of Virginia Beach, Located in 

the Hampton Roads District. 

 

 

Made By: Mr. Malbon, Seconded By:  Mr. Williams 

Motion carried, resolution approved, unanimously. 

* * * 

 

INFRASTRUCTURE INVESTMENT DIVISION:  
 

Agenda 7. Action on Annual Certification for Systematic Review of Funding Policy. 
 

Made By: Mr. Rosen, Seconded By:  Mr. Williams 

Motion carried, resolution approved, unanimously. 

* * * 

 
Agenda 8. Action on FY15-20 Six-Year Improvement Program Transfers For December 19, 2014 

through January 23, 2015. 

 

Made By: Ms. Valentine, Seconded By:  Mr. Cole 

Motion carried, resolution approved, unanimously. 

* * * 

 

 

LOCAL ASSISTANCE DIVISION:                        

Agenda 9. Action on Economic Development Access to K2M Company in Leesburg in the 

Northern Virginia District. 

Made By: Mr. Garczynski, Seconded By:  Mr. Kasprowicz 

Motion carried, resolution approved, unanimously. 

 

* * * 
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Agenda 10. Action on Recreational Access to Central Sports Complex in Fauquier County Located 

in the Culpeper District. 

Made By: Ms. DeTuncq, Seconded By:  Mr. Williams 

Motion carried, resolution approved, unanimously. 

* * * 

Agenda 11. Action on Recreational Access to Horner Park, Chesterfield County in the Richmond 

District. 

 

Made By: Mr. Cole, Seconded By:  Ms. Valentine 

Motion carried, resolution approved, unanimously. 

* * * 

 

ENVIRONMENTAL DIVISION:                         

Agenda 12. Action Revised Location Approval for Route 460 Improvements. 

 

Made By: Mr. Cole, Seconded By:  Mr. Garczynski 

Mr. Martin Williams and Mr. John Malbon abstained from the vote citing a 

financial relationship with the involved parties. With Mr. Kasprowicz voting 

no and all others voting yes. 

Motion carried, resolution approved. 

* * * 

 

Agenda 13. Action on Revised Location Approval, Section IIIB – US Route 121 in Buchanan 

County. 

 

 

Made By: Mr. Rosen, Seconded By:  Mr. Williams 

With Mr. John Matney abstaining citing a business relationship with the 

involved parties and all others voting yes 

Motion carried, resolution approved. 

* * * 

 

SCHEDULING AND CONTRACT:   
 

Agenda 14. Bids. 

 

Page 1 of the attached report dated, January 21, 2015, recommending award of order 

number 221. 

Made By: Mr. Williams, Seconded By:  Mr. Rosen 

 Motion carried, bid awarded. 

 
* * * 
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Page 2 of the attached report dated, January 21, 2015, recommending award of order 

number 911. 

Made By: Mr. Garczynski, Seconded By:  Mr. Cole 

With Mr. Malbon abstaining citing a business relationship with the involved parties 

and all other votes yes 

Motion carried, bid awarded. 

* * * 

Page 3 of the attached report dated, January 28, 2015, recommending award of order 

number G15. 

Made By: Mr. Fralin, Seconded By:  Mr. Williams 

Motion carried, bid awarded. 

* * * 

Page 4 of the attached report dated, January 21, 2015, recommending award of order 

numbers 77383, 106136, 106137. 

Made By: Ms. DeTuncq, Seconded By:  Mr. Rosen 

With Mr. Fralin voting no and all other voting yes 

Motion carried, bid awarded. 

* * * 

Page 5 of the attached report dated, January 15, 2015, recommending award of order 

number 104905. 

Made By: Mr. Williams, Seconded By:  Ms. Valentine 

With Mr. Malbon abstaining citing a business relationship with the involved parties 

and all other votes yes 

Motion carried, bid awarded. 

 

* * * 
NEW BUSINESS: 

 

* * * 

ADJOURNMENT: 

The meeting adjourned at 10:20 a.m. on February 18, 2015. The next action meeting will be held on 

Wednesday, March 18 beginning at 8:30 a.m. in the Virginia Department of Transportation Central 

Office Auditorium located at 1221 East Broad Street, Richmond, Virginia  23219. 

Approved. 

 

 

     ________________________________ 

       Chairman 

 

 

__________________________________ 

Secretary 

 

# # # 
 

 

 
 

 

 

 

 

 

 

 

 

 

 

 
 



 

FEBRUARY 18, 2015 – ORAL COMMENTS FROM PUBLIC AT CTB MEETING. 

 

During the public comment period at the beginning of the meeting, several individuals offered 
comments on the project prior to the decision by the CTB. 

– Mr. Richard Settle, former member and chair of the Virginia Coalfields Economic 
Development Authority, stated that access that would be provided by the Coalfields 
Expressway and Corridor Q projects is critical to serve existing economic development 
and facilitate new and more diverse economic development to offset the declining coal 
economy.  He stated that the Authority and the localities have taken initiatives to attract 
and help fund economic development and request that VDOT move forward with the 
Coalfields Expressway and Corridor Q projects. 

– Mr. Marley Green, associated with Sierra Club and Southern Appalachian Mountain 
Stewards, expressed concerns regarding the impacts of coal mining and valley fills on 
water quality and the environment.  He suggested that more study is needed to fully 
analyze the environmental and economic impacts. 

– Ms. Kate Rooth, Campaign Director for Appalachian Voices, expressed concerns 
regarding the environmental impacts of coal mining and stated that more environmental 
and economic analyses should be conducted. 

– Mr. Trip Pollard, Southern Environmental Law Center, stated that, while his organization 
shares some of the environmental concerns mentioned by preceding speakers, it does not 
oppose the relocation of the Corridor Q overlap portion of Section IIIB as described in 
the resolution before the CTB for approval. 

 



RELEASE: 
CONTACT: 

IMMEDIATE 
Michelle Earl 276-669-9999 
Michelle.Earl@vdot.virginia.gov 

BR-15015 
Feb. 20, 2015  

 

Commonwealth Transportation Board approves new alignment for section of Route 
121/Corridor Q Route 460 
Final approval from FHWA needed to move forward to design, construction 
BRISTOL— Virginia’s Commonwealth Transportation Board passed a resolution this week to 
approve an alignment change for a key piece of roadway in southwestern Virginia.  

The board’s resolution approved the alignment shift of 4.1-miles of the Route 121 (Coalfields 
Expressway) that overlaps with a section of Corridor Q/US Route 460.  The alignment shift 
results in a modified roadway that is shorter than the previously approved alignment and 
provides for a connector to existing Route 460 in Grundy.  

Final approval from the Federal Highway Administration is needed before the Virginia 
Department of Transportation (VDOT) can design and construct the 4.1-mile section of proposed 
roadway. 

The Commonwealth Transportation Board only took action on the portion of environmental 
section IIIB that overlaps with US Route 460.  The location of the remainder of environmental 
section IIIB remains as approved in 2000.  

Corridor Q stretches eastward from the Virginia/Kentucky state line to Christiansburg, a distance 
of 127.5 miles.  

Approximately fourteen miles of Corridor Q in Virginia are in differing stages of development, 
with some of those sections overlapping with Route 121 (to view a map of the construction 
sections, click here): 

 Route 460 Connector Phase I: currently under construction at the Virginia/Kentucky state 
line near Breaks Interstate Park, includes construction of tallest bridge in Virginia. 

 Route 460 Connector Phase II: design phase; contract includes construction to rough 
grade which is anticipated to begin in early spring. 

 Connection with Route 121: preliminary engineering underway to determine type of 
connection between Route 460 and 121, design-build contract is currently being 
negotiated with VDOT’s public-private partners. 

 Hawks Nest segment of Corridor Q/Route 121: completed to rough grade, preliminary 
design build contract for finish grade currently being negotiated with VDOT’s private 
sector partners. 

 Poplar Creek segment of Corridor Q/Route 121: Section given alignment approval by 
CTB this week.  Next steps will include FHWA approval to move forward to design 
public hearing, finalizing preliminary engineering and construction.  Located from near 
Route 614 to Route 460 at Grundy.  

When completed, Corridor Q/US Route 460 and the Route 121/460 overlap section will be a 
modern, limited access highway with two travel lanes east and west.  

 

(END) 

 



VDOT PROJECT WEBSITE 
 

http://virginiadot.org/projects/bristol/route_121_coalfields_expressway_location_study_environ
mental_section_iiib.asp 
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VIRGINIA DEPARTMENT OF TRANSPORTATION 
 

STORMWATER POLLUTION PREVENTION PLAN (SWPPP) GENERAL PERMIT FOR THE 
DISCHARGE OF STORMWATER FROM CONSTRUCTION ACTIVITIES CONTRACTOR AND 
SUBCONTRACTOR CERTIFICATION STATEMENT 
 
 
 
Order No.:     Project Number: 
 
Route:      Contract ID. #: 
 
 
 
I certify under penalty of law that I understand the terms and conditions of the project contract, plans, 
permits, specifications and standards related to the erosion and sediment control, stormwater 
management and stormwater pollution prevention plan requirements for the affected activities associated 
with this project, the Virginia Stormwater Management Program (VSMP), and the General Permit for the 
Discharge of Stormwater from Construction Activities, if applicable to this project, issued by the Virginia 
Department of Conservation and Recreation.  The VSMP Permit authorizes the storm water discharges 
associated with the construction activities from the project site identified and described in the bid 
documents and subsequent contract including any off-site support activities required for the complete 
fulfillment of the work therein. 
 
 
 
Signature: 
 
Name: 
 
Title: 
 
Contracting Firm: 
 
Address: 
 
Phone Number: 
 
Address/Description of Site: 
(Include off-site areas) 
 
 
Certified on this date: 
 

(Note: This form must be returned with performance and payment bonds) 
 



DEPARTMENT OF TRANSPORTATION 

SPECIAL PROVISION FOR 

ASBESTOS REMOVAL FOR ROAD CONSTRUCTION 
DEMOLITION PROJECTS 

 

March 18, 2009 

 

PART 1 – GENERAL 
 
1. Description of Work: 
 
A. The Special Provision shall only apply to the removal of asbestos from structures that will be 

demolished and not re-occupied. Asbestos removal from any structure that is to be re-occupied (e.g. 

construction project offices, leased structures, etc.) shall comply with the requirements of the Special 
Provision for the Removal of Asbestos for Re-Occupied Structures. 

 

B. The Contractor shall furnish all labor, materials supplies, and equipment necessary to legally remove 

and dispose of the following materials identified in the Department’s asbestos inspection report(s): 

Regulated Asbestos Containing Materials (RACM) and all Category II Non-Friable 

Asbestos Containing Materials (ACM), with the exception of mastics and roofing cements in nonfriable 

condition. 

 

All quantities are estimates. The bidder shall be responsible for ascertaining the exact 

amount of material to be removed and to base their bid on that quantity. 

 

Payment shall be made for separate layers of similar ACM (e.g. floor tiles, roofing, etc.) 

only if it is physically separated by a layer(s) of non-ACM. 

 

C. This work may require the removal of existing flashing and miscellaneous trim in order to remove 

asbestos containing materials. 

 

2. Contract Limitations 
 
A. Asbestos abatement contractors are not eligible to bid on projects in which individuals or firms 

employed by or financially affiliated with the Contractor performed the asbestos inspection or sample 

analyses during the time period in which these activities were completed. 

 

B. Asbestos Project Monitors are not eligible to contract for asbestos inspection, project monitoring or 

clearance air monitoring work if they are financially affiliated with or employed by the project asbestos 

removal contractor. The Project Monitor shall only be accountable to Department officials. 

 

C. All laboratories utilized to perform asbestos sampling analyses on projects shall not have a business 

relationship or any financial affiliation with the contractor(s) conducting the asbestos removal activities. 

Individuals performing clearance air sampling shall not be employed by, or have a financial affiliation with, 

the asbestos removal contractor conducting the asbestos abatement project. 

 

3.   Definitions and Abbreviations: 
 
A.   ABATEMENT: Procedures to control fiber releases from asbestos containing building materials.  

Includes securing the work area, removing the material, and clearing the area and disposal of the 

material. 

 
B.   ABATEMENT CONTRACTOR: The company or individual properly licensed in the 

Commonwealth of Virginia by the Virginia Department of Professional and Occupational Regulations 

who conducts asbestos abatement activities such as, but not limited to, removal, encapsulation or 

enclosure of asbestos-containing materials. 



 

C.   ACM: Asbestos-Containing Material(s). 

 

D.   AIRBORNE ASBESTOS FIBERS: Suspended, settling or moving asbestos fibers or fiber bundles in 

air. 

 

E.   AIR LOCK: A system for permitting ingress and egress with minimum air movement between a 

contaminated area and an uncontaminated area, consisting of two curtained doorways separated by 

a dead air space of four feet. 

 

F.   AIR MONITORING: The process of measuring the fiber content of a specific volume of air in a stated 

period of time. 

 

G.   AMBIENT AIR: Air in an area outside of the asbestos containment area. Areas chosen for air 

sampling shall not be located near access/egress routes for the project, nor shall they be located in 

areas known to contain friable asbestos containing materials. 

 

H.   AMBIENT SAMPLING: Air sampling of an area performed under normal or “as found” activity 

conditions. 

 

I.    AMENDED WATER: Water containing a wetting agent or surfactant. 

 

J.    AIHA: American Industrial Hygiene Association. 

 

K.   ANSI: American National Standards Institute. 

 

L.   ASBESTOS: The term asbestos includes Chrysotile, Amosite, Crocidolite, Tremolite, 

Anthrophyllite and Actinolite, and any of these minerals that has been chemically treated and/or 

altered. 

 

M. ASBESTOS ANALYTICAL LABORATORY: A laboratory accredited by the National Institute of 

Standards and Technology (NIST) and licensed by the Virginia Department of Professional and 

Occupational Regulation to perform analysis of asbestos samples. 

 

N.   ASBESTOS-CONTAINING MATERIAL (ACM): The material or product containing more than 1% 

asbestos. 

 

O.   ASBESTOS CONTAINMENT AREA: An area where an asbestos response action takes place. 

 

P.   ASBESTOS DEBRIS: Pieces of ACM that can be identified by an accredited inspector through color, 

texture, or composition, or particulate matter (i.e. dust) to contain more than 1.0% asbestos by 

volume. 

 

Q.   ASBESTOS REGULATED AREA: An area where asbestos removal operations and some support 

activities are performed. This area is isolated by physical barriers with warning signs and includes 

regions where the airborne concentration of asbestos exceeds or can be reasonably expected to 

exceed the permissible exposure limit. 

 

R.   AREA MONITORING: Sampling of asbestos fiber concentrations within the asbestos regulated area. 

Sampling strategy must be designed to yield fiber counts representative of airborne fiber levels in the 

breathing zone. 

 
S.   AUTHORIZED PERSON OR VISTOR: The building Owners, or their authorized representative, or 

any representative of a regulatory, or other agency having jurisdiction over the project. 

 



T.   CATEGORY I, NON-FRIABLE ACM: Asbestos-containing resilient floor covering, asphalt roofing 

products, packings and gaskets, and asbestos-containing mastics. 

 

V.   CATEGORY II, NON-FRIABLE ACM: Asbestos-containing material, excluding Category I Non- 

Friable ACM, that, when dry, cannot be crumbled, pulverized, or reduced to powder by hand 

pressure. 

 

W. CLASS I ASBESTOS WORK: Activities involving the removal of Thermal System Insulation (TSI) and 

surfacing ACM and PACM. 

 

X.   CLASS II ASBESTOS WORK: Activities involving the removal of ACM that is not TSI or surfacing 

material. This includes, but is not limited to, the removal of asbestos-containing wallboard systems, 

floor tile and sheeting material, roofing and siding shingles, and construction mastics. 

 

Y. CLEARANCE AIR SAMPLING: The measurement of airborne asbestos fibers using sampling filters to 

determine the adequacy and completeness of the asbestos removal actions. 

 

Z. CLEARANCE LEVEL: 0.01 or fewer asbestos fibers per cubic centimeter (0.01 f/cc) of air. 

 

AA. COMPETENT PERSON: An individual capable of identifying existing asbestos hazards in the 

workplace, selecting the appropriate control strategy for asbestos exposure and who has the authority 

to take prompt corrective measures to eliminate them. 

 

BB. DEMOLITION: Wrecking or taking out any load-supporting structural member and any related razing, 

removing or stripping of asbestos products, 

 

CC. ENCAPSULATION: The treatment of ACM with a material that surrounds or embeds asbestos fibers 

in an adhesive matrix to prevent the release of fibers, as an encapsulate creates a membrane over 

the surface (bridging encapsulate) or penetrates the material and binds its components together 

(penetrating encapsulate). 

 

DD. ENCLOSURE: An airtight, impermeable, permanent barrier around ACM to prevent the release of 

asbestos fibers into the air. 

 

EE. EQUIPMENT ROOM (CHANGE ROOM): A contaminated room located within the decontaminated 

area that is supplied with the impermeable bags or containers for the disposal of contaminated 

protective clothing and equipment. 

 

FF. FRIABLE ACM: any material containing more than one percent asbestos as determined by polarized 

light microscopy that when dry, can be crumbled, pulverized, or reduced to powder by hand pressure. 

 

GG. GLOVEBAG TECHNIQUE (to be used following all OSHA and EPA rules and regulations): A method 

with limited applications for removing small amounts of friable asbestos- containing materials from 

HVAC ducts, short piping runs, valves, joints, elbows, and other nonplanar surfaces in a non-

contained work area. The glovebag assembly is a manufactured or fabricated device consisting of 

glovebag (typically constructed of 6-mil transparent plastic), two inward projecting long sleeve rubber 

gloves, one inward projecting waterwand sleeve, and internal tool pouch and an attached-labeled 

receptacle for asbestos waste. The glovebag is constructed and installed in such a manner that it 

surrounds the object or area to be decontaminated and contains all asbestos fibers released during 

the removal process. All workers who are permitted to use the glovebag technique must be highly 

trained, experienced, and skilled in this method. Glovebags must be under negative air pressure 

during use. 

 
HH. GOOD CONDITION: condition of Category I non-friable asbestos-containing material wherein the 

binding of the material has not lost its integrity as indicated by the lack of peeling, cracking, or 

crumbling of the material. 



 

II.    HEPA FILTER EQUIPMENT: High efficiency particulate air filtered vacuuming equipment with a filter 

system capable of collecting and retaining asbestos fibers. Filters shall be 99.97 % efficient for 

retaining particles and fibers with a minimum dimension of 0.3 micrometer. 

 

JJ. LOGBOOK: A notebook or other book containing essential data and daily project information and 

daily project diary. This book is kept on the project site at all times. 

 

KK. MINI-ENCLOSURE: A method with limited applications for removing small amounts of friable 

asbestos-containing materials typical for small scale, short duration type projects. 

 

LL. NEGATIVE AIR PRESSURE EQUIPMENT: A portable local exhaust system equipped with HEPA 

filtration and capable of maintaining constant, low velocity airflow into the contaminated area from 

adjacent uncontaminated areas. 

 

MM. NIOSH: National Institute for Occupational Safety and Health. 

 

NN. OSHA: United States Occupational Safety and Health Administration and the Virginia Occupational 

Safety and Health Division of the Department of Labor and Industry. 

 

OO. OWNER: Virginia Department of Transportation. 

 

PP. PACM: Presumed ACM 

 

QQ. PAT PROGRAM: Proficiency Analytical Testing Program 

 

RR. PERMISSIBLE EXPOSURE LIMIT (PEL): The contractor shall ensure that no employee is exposed 

to an airborne concentration of asbestos (1) in excess of 0.1 fiber per cubic centimeter of air as an 

eight (8) hour time-weighted average (TWA) or (2) in excess of 1.0 fiber per cubic centimeter over a 

30 minute period (excursion limit), as determined by the method described in 29 CFR 1926.1101, 

Appendix A. 

 

SS. PERSONAL MONITORING: Sampling of asbestos fiber concentration within the breathing zone of an 

employee (i.e. attached to or near the collar or lapel near the worker’s face). 

 

TT. PHASE CONTRAST MICROSCOPY (PCM): A laboratory analysis method for measuring airborne 

asbestos fibers (National Institute of Occupational Safety and Health Method 7400). 

 

UU. PROJECT MONITOR: Individual employed directly by the Department and licensed by the 

Virginia Department of Professional and Occupational Regulation to observe and monitor the 

activities of asbestos abatement contractors on asbestos projects to determine that proper work 

practices are used and that compliance with all federal, state and local laws and regulations is 

maintained. 

 

VV.       RACM: Regulated Asbestos Containing Materials includes: 

1. Friable asbestos material 

2. Category I non friable ACM that has become friable. 

3. Category I non friable ACM that will be or has been subjected to sanding, grinding, cutting or 

abrading, and 

 
4. Category II non friable ACM that has a high probability of becoming crumbled, pulverized, or 

reduced to powder by the forces expected to act on the material in the course of demolition or 

renovation operations. 

 



WW. REMOVAL: All herein-specified procedures necessary to remove asbestos containing materials 

from the designed areas and to dispose of these materials properly and legally at an acceptable 

site. 

 

XX.     REOCCUPANCY: Inhabiting a structure for work or living purposes. 

 

YY.    RESPONSE ACTION: A method, including removal, encapsulation, enclosure, repair, operations 

and maintenance, to abate asbestos hazards to human health and the environment. 

 

ZZ.     SHOWER ROOM: A room between the clean room, and the equipment room in the worker 

decontamination unit with hot and cold or warm running water and suitably arranged for complete 

showering during decontamination. The shower room comprises an air lock between the 

contaminated and clean area. Shower water filtration system shall be used to remove asbestos 

fibers from wastewater. 

 

a. SURFACING ACM: Any ACM that is sprayed, troweled on or otherwise applied to surfaces. 

 

b. SURFACTANT: A chemical wetting agent added to water to improve penetration. 

 

c. TIME WEIGHTED AVERAGE (TWA): Representative samples are required to establish the eight (8) 

hours time weighted average. The TWA is an eight- (8) hour time weighted average airborne 

concentration of fibers, as determined according to 29 CFR 1926. 1101, Appendix A. Workshifts, which 

differ from eight- (8) hour duration, may require adjustments of the standard, which applies. 

 

d. TSI – Thermal System Insulation ACM 

 

e. USEPA: United States Environmental Protection Agency. 

 

f. VDOT: Virginia Department of Transportation. 

 

g. VOSHA: Virginia Occupational Safety and Health Act 

 

h. WASHROOM: A room between the work area and the holding area in the equipment decontamination 

area. The washroom comprises an air lock. 

 

i. WASTE SHIPMENT RECORD: The shipping document that is required to be originated and signed by 

the asbestos waste generator and that is used to track and substantiate the disposition of asbestos-

containing waste material. 

 

j. WET CLEANING: The process of eliminating asbestos-contamination from building surfaces and 

objects by using cloths, mops, or other cleaning tools which have been dampened with water, and after 

use, disposing of these tools as asbestos-contaminated waste. 

 

k. WORK AREA: Designated rooms, spaces, or areas of the project in which asbestos abatement actions 

are to be undertaken or which may become contaminated as a result of abatement actions. A contained 

work area is a work area that has been sealed, covered in plastic and equipped with a decontamination 

enclosure system. A non-contained work area is an isolated or controlled-access work area that 

contains ACM, that has not been covered in plastic nor equipped with a decontamination enclosure 

system. 

 
PART II – GENERAL WORK PRACTICES 
 
1.   Regulations 
 

A.   The Contractor shall comply with all applicable EPA, OSHA, VOSHA, and Virginia 



Department of Professional and Occupation Regulation (DPOR) regulations, and shall follow EPA 

and VOSHA/OSHA workplace guidelines unless they are shown as not applicable. EPA 

workplace guidelines include (1) those pertinent sections of Part I and II, EPA guideline document 

560/5-85-024, “Guidance for Controlling Asbestos Containing Materials in Buildings”; (2) EPA 

regulations 40 CFR Part 61 Subparts A and M; and (3) “ Demolition Practices Under the Asbestos 
NESHAP” (TRC Environmental Corporation Work Assignment No. IA2-19). OSHA workplace 

guidelines include any currently applicable OSHA compliance directives or instructions. In any 

instance of conflict between the VOSHA and OSHA requirements, the VOSHA requirements shall 

take precedence. Any “de minimus” exemptions or reduced requirements for activities involving 

less than 25 linear feet or 10 square feet of ACM that are provided in the aforementioned 

references shall not apply to VDOT asbestos removal activities. 

 

B.   The Contractor is required to maintain at the job site copies of EPA, VOSHA OSHA and 

applicable state and local government regulations regarding the handling of ACM. 

 

C.   The Contractor shall remove, transport and dispose of the ACM from the job site in accordance 

with Virginia Department of Environmental Quality (VDEQ) regulations and this special provision. 

The Contractor shall be responsible for generating and maintaining a waste shipment record in 

accordance with applicable local, state, federal, and disposal facility requirements and shall 

provide a copy to the Engineer for the Department’s records. 

 

D.   The Contractor, its supervisors, and its employees shall be licensed for asbestos abatement 

activities in accordance with Virginia Department of Professional and Occupational Regulation 

(DPOR) requirements. A copy of valid license shall be included with the submittals. 

 
2.   Notifications 
 

A.   Contractor shall make all required notifications at least twenty (20) days prior to beginning 

removal of asbestos-containing materials. Contractors also performing demolition activities shall 

also provide the requisite ten (10) day demolition notifications. Notifications should be addressed 

to: 

 

Virginia Department of Labor and Industry 

Asbestos Program 

Powers-Taylor Building 

13 South Thirteenth Street 

Richmond, VA 23219 

 

Land and Chemical Division 

EPA Region III 

LC62 

1650 Arch Street 

Philadelphia, PA. 19103 

 

B.   The twenty (20) day notification is only required for the removal of RACM or Category II 

nonfriable ACM that is expected to become, or becomes, friable during removal. If any Category 

I or Category II non-friable ACM becomes friable during removal, the Contractor shall stop work 

and make all notifications. The on-site project monitor will determine friability. 

 
C.   The Contractor shall give both a twenty (20) day and a 72-hour notification to the Asbestos 

Project Monitor, the VDOT Resident Engineer, and the VDOT District Engineer prior to work 

being performed. 

 

D.   If the Contractor is performing structure demolition, the required ten (10) day demolition 

notification to the aforementioned addressees pursuant to § 61.145(b), irrespective of minimum 

quantity or other exclusions, shall be provided. 



 

3.   Competent Person: 
 

A.   The Contractor shall have a “competent person” (as defined herein) present at all times while 

work on this contract is in progress. The competent person shall be thoroughly familiar and 

experienced with asbestos removal, related work, and shall monitor and enforce the use of all 

safety procedures and equipment and shall be knowledgeable of all EPA, OSHA, NIOSH, Virginia 

DPOR and Virginia Department of Labor and Industry VOSHA requirements and guidelines. 

 

B.   The competent person shall have a valid asbestos supervisor’s license issued by the Virginia 

Department of Professional and Occupational Regulation in accordance with the provisions of 

Chapter 7.01 (54-145.4 et seq.) of Title 54. 

 
 
PART III – SUBMITTALS 
 

Prior to commencing work, two copies each of the following items, with the exception of the landfill 

manifest receipts, logs and air monitoring results, shall be submitted to and approved by the Department: 

 
1.   Asbestos Plan: 

 

Submit a detailed plan of the work procedures to be used in the removal of the materials 

containing asbestos. Such plan shall include the location of the asbestos work areas, layout of 

change rooms, interface with other trades involved in this project, sequencing of asbestos-related 

work, disposal plan, type of wetting agent, asbestos sealer, air monitoring and detailed description of 

the methods to be employed in order to control air pollution. Prior to the start of any asbestos removal 

work, the Project Monitor must approve this plan. Prior to performing any deviations from the 

approved plan, the Contractor shall submit a written request to the Department for approval. 

 
2.   Notification: 

 

Provide a copy of the required notification submitted to the Asbestos Control Clerk, Virginia 

Department of Labor and Industry. 

 
3.   Testing Laboratory: 

 

Provide the name, address, and telephone number of the independent testing laboratory selected for 

the monitoring of airborne concentrations of asbestos fibers along with a copy of the Commonwealth 

of Virginia Asbestos Analytical Laboratory License. Also, include evidence that the laboratory is 

accredited to analyze airborne asbestos fiber counts. 

 
 
 
4.   Monitoring Results: 

 

All monitoring results are to be received within 24 hours and retained at the work site where the 

Owner’s representative may review them. Submit copies of these results at the completion of the 

project. 

 
5.   Landfill 
 

Submit written evidence (copy of permit) that the landfill selected for disposal is approved for disposal 

of friable ACM (where friable materials are to be removed and disposed) and/or for disposal (where 

Non-friable ACM is to be disposed) by the USEPA and appropriate state or local regulatory agencies. 

Within thirty-five (35) days of the deposit of a load of ACM waste from this project at the designated 

landfill, the Contractor shall submit a copy of the certificates of disposal from the landfill to the 



Department. The Department shall have received all acceptable waste manifests and certificates of 

disposal prior to making any payments to the contractor. 

 
6.   Certificate of Compliance 
 

A copy of the manufacturer’s certificate of compliance with ANSI 9.2 for each brand and model of 

vacuum, ventilation and other equipment used by the Contractor to contain or remove asbestos 

fibers. 

 
7.   Qualification of the Contractor’s Personnel and Personnel Training 

 

Prior approval by the Department is required of all proposed asbestos removal personnel. 

Approval shall be based on review and acceptance of the Contractor’s written submittals that all 

contractor personnel working on this asbestos project: 

 

1.   Have a valid asbestos worker’s or supervisor’s license issued by the Virginia Department of 

Professional and Occupational Regulation in accordance with the provisions of Chapter 7.01 (54-

145.4.et seq.) of Title 54; 

 

2.   Have been provided with a respirator fit test in accordance with 29 CFR 1926.1101 at the 

time of initial fitting, when facial conditions change, and at least annually thereafter for each 

employee wearing a negative pressure respirator; and 

 

3. Have been trained in the proper procedures to follow in case of an emergency. 

 
8.   Medical Requirements 
 

Provide certification that the Contractor has an established medical surveillance program in 

compliance with OSHA regulations 29 CFR 1926.1101. This submittal shall include copies of the 

physician’s statement that each employee (working on this project) is able to perform the required 

duties while wearing a respirator. 

 
9.   Respirator Program 

 

Submit a copy of a written respirator program that complies with OSHA regulation 29 CFR 

1910.134. 

 
10. Logs 

 

Copies of daily progress log and visitor’s log. 

 
 
11. Material Safety Data Sheets (MSDS) 

Copies of Material Safety Data Sheets shall be provided for any chemical solvents that will be used. 

 
 
PART IV – PERSONNEL PROTECTION 
 
1.   Respirators 
 

A.   Workers shall wear properly fitted respirators in the work area. Respirator selection shall be 

based on personal air monitoring as required by 29 CFR 1926.1101. All employees within the 

work zone shall have respiratory protection consistent with proper respiratory protection factors. 

Long sideburns, beards etc., which interfere with proper respirator fit, will not be allowed. 

However, the Engineer may, at his discretion, allow the Contractor to provide a loose fitting, 

hood-type powered air purifying respirator (PAPR) for such employees. 



 

B.   All work requiring the use of Class “C” supplied air respirators shall utilize C.G.A. Grade D 

breathing air or better from a certified air source and copies of the certifications shall be supplied 

to the Department or the Department’s representative. 

 

C.   Supplied air respirator systems must include a back-up provision approved for maintaining air 

flow long enough for escape and decontamination from a contaminated atmosphere in the event 

of loss of the primary source of breathing air. 

 
2.   Exposure Control/Protective Clothing 
 

A.   Eating, gum/tobacco chewing, smoking, or drinking shall not be permitted in the asbestos control 

area. 

 

B.   Workers shall wear protective clothing in accordance with 29 CFR 1926.1101. Use of protective 

clothing in the asbestos control area, however, shall be mandatory and irrespective of airborne 

asbestos concentrations or removal quantities. 

 

C.   Contractor shall make available to the Department’s representative complete sets of personal 

protective equipment as required herein for entry to the asbestos control area at any time for 

inspection of the asbestos control area. 

 

D.   Street clothing shall not be worn inside of the asbestos control area. 

 

E.   All persons who enter the control area shall shower after leaving the control area. 

 

F.   Personnel of other trades not engaged in the demolition and removal of asbestos materials shall 

not be exposed at any time to airborne concentrations of asbestos. 

 
3.   Equipment 
 

All air handling equipment shall arrive at the job site in a clean (uncontaminated) condition and will be 

compliant with ANSI 29.2 specifications. 

 
4.   Caution Signs and Labels 
 

Provide cautions signs at all approaches to the asbestos control areas containing concentrations of 

airborne asbestos fibers. Locate signs at such a distance that personnel may read the sign and take 

the necessary protective steps required before entering the area. Provide and affix caution labels to 

all asbestos materials, scraps, waste, debris and other products contaminated with asbestos. 

 

1.   Caution signs shall be in a vertical format conforming to 29 CFR 1926.1101 with a minimum 

20-inch by 14-inch size. 

 
2.   Caution labels shall be provided of sufficient size to be clearly legible and conforming to 

requirements of 29 CFR 1926.1101 and 1910.1200(f). 

 
5.   Decontamination Area: 
 

A.   The Contractor shall set up a decontamination area in accordance with 29 CFR 1926.1101. 

 

B.   The shower and any other decontamination water shall be drained and filtered to retain particles 

5.0 microns or larger, to ensure that contaminated water is not released to uncontaminated areas; 

showers shall be drained after each use. If wastewater is inadvertently released, it shall be 

cleaned up as soon as possible to prevent any asbestos in the water from drying and becoming 



airborne in areas outside the work area. The Contractor shall be responsible for providing any 

necessary water source. 

 
 
PART V – WORK PROCEDURES 
 
1.   General: 
 

A.   Wet removal procedures shall be utilized. 

 

B.   Provide temporary power sources and equipment per applicable electrical code requirements and 

provide 24-volt safety lighting and ground-fault interrupter circuits as power sources for electrical 

equipment. 

 

C.   Turn off all electricity to the work area other than that required in 1.B. 

 
2.   Preparation of Work Areas: 

 

A.   Work areas shall be prepared in accordance with EPA NESHAP Part 61 Subpart M regulations 

(as amended), applicable EPA guidance, OSHA 1926.1101 standards; any currently applicable 

OSHA compliance instructions; and any other applicable guidance. 

 

B.   Contractor shall not begin removal procedures until the Project Monitor approves the preparation 

of work areas as meeting all applicable requirements. 

 
 
PART VI – ASBESTOS REMOVAL PROCEDURES 
 
1.   General Procedures 
 

A.   Contractor shall comply with the applicable Class I and Class II work practices for the removal of 

ACM pursuant to 29 CFR 1926.1101. 

 

B.   VDOT will provide (at its expense) a licensed asbestos project monitor to collect preabatement air 

samples and to inspect and approve the work area preparations before authorizing the Contractor 

to begin removal. The asbestos project monitor will also inspect and approve completeness of the 

removal and subsequent cleanup actions in the asbestos control area before the Contractor may 

remove any barricades. No removal of asbestos is to be conducted without the Project Monitor 

on-site. The Project Monitor does not have the authority to waive compliance with the 

requirements of this special provision. 

 

C.   The Contractor shall provide personnel to perform air monitoring as required by OSHA (29 CFR 

1926.1101) and/ or VOSHA regulations. 

 
2.   Specific Work Procedures for Asbestos-contaminated Soil Removal 
 

Removal of contaminated soils may be required if ACM falls onto unprotected soil. 

Contamination shall be determined when fragments of ACM are visible as debris or when bulk sample 

analysis shows an asbestos fiber level in soil greater than 1%. Specific procedures shall be as follows: 

 

1.   Construct a decontamination enclosure and seal all openings into the work area with at least one 

(1) layer of 6-mil minimum polyethylene sheeting. 

 

2.   Install negative air system using approved equipment unless the use of negative air system is not 

practicable. The Department or its representative shall determine practicability. 

 



3.   Lightly wet with a surfactant or diluted encapsulate any contaminated soil to be removed. 

 

4.   Remove contaminated debris and/or soil to a depth of 4” from the original surface or to hardpan 

and until all visible debris has been removed. 

 

5.   Remove all remaining ACM in the area in conjunction with the contaminated soil removal in a 

manner as not to re-contaminate the cleaned areas. 

 
3.   Pre - and Post-Removal Inspection/Clearance 
 

A.   The Project Monitor shall collect pre-abatement air samples and must inspect and approve the 

work area preparations before authorizing the Contractor to begin removal. 

 

B.   Clearance for removal of transite exterior siding materials, roofing materials (if applicable), soil, 

and ACM removed through the use of glove bags shall be evaluated by the Department and shall 

be complete when all visible ACM has been removed and the area properly encapsulated (if 

applicable). 

 

C.   Clearance for ACM removed in mini-enclosures, and all other removal operations not specifically 

listed in 4B. shall be achieved when the requirements of Part VII – CLEARANCE AIR 

MONITORING have been met. 

 

D.   The Project Monitor shall inspect and approve removal and cleaning in the asbestos control area 

before the Contractor may remove barricades. 

 

E.   The Contractor shall be held responsible for the cost of re-inspections if the work is determined to 

not be substantially complete. 

 
4.   Air Monitoring 
 

A.   The Contractor shall perform daily personal air monitoring for asbestos exposure and shall 

cooperate with the Project Monitor in all testing and sampling activities. 

 

B.   The Project Monitor shall inform the Contractor of any area samples outside the containment with 

results in excess of 0.01 fibers/cc. Contractor shall immediately discontinue operations until the 

violation is corrected. 

 

C.   All laboratory analytical air monitoring results shall be posted at the work site entrance no later 

than 24 hours after sampling; and copies of the analytical results and signed “Certificates of 

Analysis” shall be transmitted to the Engineer. The form shall state: 

 

1. Date and time sampling began 

 

2. Flow rate of samples 

 
3. Sampling time elapsed 

 

4. Concentration of fibers 

 

5. Location of area where sample was taken (building, floor, room, area within room). 

 

6. Activity occurring during sampling (removal, clean up, clean-air, etc.). 

 

7. Name and phone number of person taking sample. 

 

8. Name, phone number, and signature of person analyzing sample. 



 

9. Name and phone number of contractor. 

 

D.   Exposure records: The Contractor shall maintain records of any personnel or environmental 

monitoring required by this specification. Records shall be maintained for a period of at least 30 

years and shall be made available upon request to the Secretary of Labor for Occupational Safety 

and Health, the Director of the National Institute for Occupational Safety and Health, and to 

authorized representatives of either. 

 

E.   Copies of all exposure records and area monitoring records shall be submitted to the Owner at 

the conclusion of the project. 

 
5.   Cleanup 
 

A.   All external work areas shall be cleared of all construction debris and left in a neat and orderly 

condition. 

 

B.   For internal work areas, the Contractor shall remove visible accumulations of asbestos material 

and debris and wet clean all surfaces within the work area and clean any other contaminated 

areas with water and/or HEPA-filtered vacuum equipment. 

 

C.   Contractor shall clean any sealed drums or equipment used in the work area and subsequently 

remove these from the work areas, via the equipment decontamination enclosure system. 

 

D.   The Project Monitor shall make an initial visual inspection of the work area to ensure that the 

work area is free of visible asbestos debris and; once approved, the Contractor shall 

subsequently apply one coat of asbestos encapsulating sealer. 

 

E.   Contractor shall keep the windows and doors sealed and the decontamination system operational 

until final clearance is certified. Air filtration/negative pressure systems and decontamination 

enclosure systems shall remain in operation until the time of the initial inspection and in an 

operational condition until final clearance is certified. 

 

F.   The Project Monitor shall collect clearance air samples in accordance with the requirements in 

Part VII of this special provision. 

 
6.   Site Inspection 
 

VDOT (or its representative) reserves the right to inspect all asbestos removal operations at any time. 

If any aspect of the work is found inconsistent with this special provision, a stop work order will be 

issued and operations will be immediately suspended. Until the inconsistency is corrected, any 

standby time and costs for corrective actions shall be at the Contractor’s expense. 

 
7.   Building Contamination 
 

If the results of the air or surface dust samples indicate that building contamination has occurred as 

the result of Contractor negligence and/or poor work practices, the Contractor shall clean the 

premises at no additional cost to the Department. In addition, the Contractor shall be liable for any 

damage claims or other legal actions brought against VDOT or it’s employees or brought by VDOT 

and/or any persons exposed to such contamination. 

 
8.   Disposal of Asbestos Waste 

 

Procedures for hauling and disposal of waste shall comply with 40 CFR 61 (SUBPART M), state, 

regional, and local standards. All asbestos waste, scrap, debris containers, asbestos contaminated 



clothing and equipment that may produce airborne concentrations of asbestos fibers shall be 

collected and placed in sealed and properly labeled, 6 mil impermeable bags. 

Sealed impermeable bags of asbestos waste shall be temporarily stored in asbestos waste 

containers (drums, skips, etc.). This waste material shall be transported in sealed, properly labeled, 

DOT approved containers and disposed of only at an USEPA or State approved sanitary landfill 

permitted to receive friable ACM. The procedures for hauling and disposal shall comply with 40 

CFR61 (SUBPART M), state, regional and local standards. Sealed plastic bags may be hand placed 

from containers into the burial site unless the bags have been broken or damaged. 

Damaged bags shall remain in the container and the entire contaminated container shall be buried. 

Uncontaminated containers may be recycled. 

 
9.   Asbestos Cement (A/C) Pipe 
 

A/C pipe shall not be ground, broken, crushed, sawed, abraded or handled in a manner which would 

cause asbestos material to become friable or airborne. Saw-cutting will only be allowed provided that 

specifically designed saws equipped with high efficiency particulate air filtered vacuums are used. 

Cuts shall be continuously sprayed with amended water during cutting and the water shall be 

collected and properly filtered or disposed of. 

 

With the approval of the Engineer, abandoned portions of A/C pipe may be left in place of origin and 

back-filled, provided that the pipe is not crushed; however, pipe that is to be abandoned may not be 

removed and re-deposited. With approval of the Engineer, the Contractor may pump grout into the 

buried lines that are no longer in service to maintain the structural bearing capacity of the area. No 

on-site burial of crushed A/C pipe shall be allowed. 

 
 
 
 
 
PART VII – CLEARANCE AIR MONITORING 
 

1.   Clearance air monitoring shall be conducted utilizing the specified sampling techniques whenever an 

asbestos containment area is utilized to control release of airborne asbestos fibers. 

 
A.   LIMITATIONS 

 

Clearance air sampling techniques shall: (1) be used only in an asbestos containment area with 

effective negative air filtration; (2) be performed only by individuals meeting the licensing 

requirements described in Section D 1; and (3) not be initiated until a visual inspection is 

conducted and visible ACM and asbestos debris have been removed. 

 
B.   EQUIPMENT REQUIREMENTS 

 

1.   High volume air pumps with necessary peripheral equipment (hoses, connectors, etc) 

calibrated to draw from four to 10 liters of air per minute through the filter shall be used for air 

sampling. 

 

2.   Filters shall be 25 millimeter mixed cellulose ester (MCE) filters with a 0.8-1.2 micrometer 

pore size if the filter is to be analyzed by PCM. Sampling cassettes shall have 50-millimeter 

extension cowls and shall not have been previously used. 

 
C.   SAMPLING PROCEDURES 

 
1.   Set up 

 



a.   (1) Ensure that the area inside the enclosure is visibly clean of all ACM, dust and debris;  

(2) that spray encapsulate utilized for lockdown purposes has dried; and (3) that the 

negative air system is and remains fully operational at a rate of four air changes per hour. 

 

b.   Place the air pumps and sampling cassettes such that each covers approximately the 

same square footage of floor area, and the exposed filter faces of the sampling cassettes 

are oriented approximately 45 degrees from the horizontal using tape and clips as 

necessary to position the sampling cassettes. 

 

c.   Start the pumps and sample for the required time; turning off the air pumps when 

sampling is completed. 

 
2.   Number of samples 

The minimum required number of sample cassettes for each enclosure site is listed in the 

table below (each set of samples consists of inside air samples, field blanks, and a sealed 

blank): 

 

Square Feet of 
Enclosure 

Sample Cassettes (PCM 
Analysis) 

Field Blanks* 

 

Less Than 100 2 1 

100-500 3 1 

500-1000 4 1 

1000-10,000 5 1 

Greater than 10,000 5 + 1 sample per each 5,000 

additional square feet 

1 

*The cap of each field blank cassette is to be removed for not more than 30 seconds and replaced 

(before air sampling is initiated) near the entrance to each abatement area. 

3.   Sampling times 
 

The run time for each air pump is calculated by dividing the flow rate (1ppm) of the pump into 

the minimum number of liters of air required to be collected (1200 liters for PCM analysis) to 

obtain the required number of minutes. 

 

4.   Recording 
 

A floor plan indicating the locations of the collected sample cassettes, along with a data sheet 

indicating the project name, project monitor, location of project, date samples were collected, 

calibrated flows for each air pump, start and stop times for each air pump, the preferred 

method of analyses specified, and calculated number of liters drawn for each cassette 

sample, shall be transmitted to the laboratory with the cassette samples to be analyzed. The 

inclusion of these documents is required when generating reports on final clearance air 

sampling for the project. 

 
5.   Shipping 

 
Air sample cassettes shall be shipped in separate containers from bulk samples to prevent 

sample cassette contamination. Avoid using expanded polystyrene and particle-based 

packaging materials. 

 
E.   LABORATORY ANALYSIS 

 

1.   PCM analysis shall be conducted using the National Institute for Occupational Safety and 

Health (NIOSH) Method 7400 entitled “Fibers” published in the NIOSH Manual of Analytical 

Methods, (most current edition). 

 



2.   The following minimum information shall be provided by the analytical laboratory to VDOT: 

 

a. concentration in fibers per cubic centimeter (PCM); 

 

b. analytical sensitivity used for the analysis; 

 

c. area analyzed; 

 

d. volume of air samples; 

 

e. average grid size opening; 

 

f. number of grids analyzed; 

 

g. copy of the count sheet; 

 

h. type of asbestos; 

 

i. signature(s) of laboratory analyst; 

 

j. official laboratory identification; and 

 

k. floor plan indication location where samples were obtained. 

 
 
 
 
F.   FINAL CLEARANCE 

 

1. Final clearance shall be achieved when the concentration of fibers for each of the samples is 

shown to be less than or equal to 0.01 fiber per cubic centimeter of air. 

 

2. If the results of the clearance samples are above the level specified in F(1.), the abatement site 

must be re-cleaned, and new sets of sample cassettes collected and analyzed until the 

abatement area passes. This process must continue until the abatement area complies with the 

above standard. 

 
PART VIII - MEASUREMENT AND PAYMENT 
 
For the purposes described herein, asbestos shall be identified by type as either friable, Category II 

nonfriable (Cat II NF) or Category I non-friable (Cat I NF) not in “good” condition. 

 
Asbestos Removal will be measured and paid for at the contract unit per square foot or linear foot for the 

type specified. The price bid shall be full compensation for removal and disposal, sampling, testing, 

analysis, and encapsulation, if required, and for all required documentation and monitoring operations. 

 
Payment for removal and disposal will be made under: 

 
Pay Item                                                                                  Pay Unit 
Friable ACM                                                                              Square foot or linear foot 

 

Cat II NF ACM                                                                           Square foot or linear foot 

 

Cat I NF ACM (not in “good” condition)                                         Square foot or linear foot 
 



SPECIAL PROVISION FOR 
ASBESTOS INSPECTIONS OF STRUCTURES 

DESIGN-BUILD PROJECTS 

24 November, 2009 

Design-Builder shall perform asbestos inspections for all structures to be 
acquired for the project right-of-way in accordance with the Virginia Department 
of Transportation Asbestos Inspection Procedures (9-16-03; attached and 
incorporated herein by reference) and all applicable state and federal laws and 
regulations. Design-Builder shall also provide with each inspection report a cost 
estimate for the abatement of asbestos-containing materials (ACM) for the 
structure; the cost estimate shall be consistent with the abatement procedures 
identified in the Special Provision for Asbestos Abatement. The Design-Builder 
shall ensure that all properties are permanently vacated prior to inspection. The 
Design-Builder is prohibited from using any structure prior to asbestos inspection 
and removal of any friable asbestos containing materials, as described 
elsewhere in the contract documents, prior to demolition. Payment for the 
asbestos inspections shall be included in the Offeror’s lump sum bid. 
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VIRGINIA DEPARTMENT OF TRANSPORTATION 
SPECIAL PROVISION FOR VEGETATIVE SUCCESS SURVEY 

OUTSIDE MINE PERMIT AREAS 
 
603.01 Description 
The vegetative success survey documents the degree of ground cover to ensure the coverage meets 
success standards which must be achieved upon completion of the establishment period.  If the 
standards are not met, augmented seeding will be required.  The success standard affiliated with 
acceptable vegetative ground cover is adequate cover to control erosion and 90% coverage as 
measured using the procedure described herein. This section applies only to those areas outside 
any mine permit limits.  
 
Establishment period 
The establishment period for the Project begins after the last year of seeding (excluding minor 
seeding for the Finished-Grade Road activities) and shall be a minimum of two growing seasons 
(April 15th – October 15th).   If the extent of augmenting seeding required exceeds 20% of the 
initial seeding amount, the establishment period may begin anew once the necessary work was 
completed.   
 
603.02  Procedures 
Conducting a Vegetative Success Survey:   
The Design-Builder must randomly establish survey lines and then randomly identify sample 
points from these lines.  The Design-Builder shall select Four (4) sample points per acre of 
seeded area.   
 
The Design-Builder should divide the total number of sample points into the linear foot total of 
the survey lines to determine the spacing of sample points to within one foot in any direction.  
The points will provide coverage across the project area.  Once the number of points and distance 
between them is established and approved by the Department, the Design-Builder can proceed 
with the vegetative survey by using the “cross-wire sighting tube”.   
 
In using the cross-wire sighting tube, the Design-Builder places the tube on the sample points, 
and if living vegetation is identified, the point shall be documented as a “+” on the attached 
Vegetative Success Survey Form. Ninety (90) plusses from 100 survey points will be considered 
acceptable ground cover.  Detailed instructions regarding sample size and spacing and a tally 
sheet are provided on the Vegetative Success Survey Form.  The form shall be required prior to 
the expiration of the Warranty Period. Additional surveys may be performed at the Design-
Builder’s discretion.   
 
Cross-Wire Sighting Tube Criteria:   
The cross-wire sighting tube to be used by the Design-Builder in association with the vegetative 
success survey must facilitate the alignment or superposition of two reference points or 
crosshairs within a sighting tube with a nominal inside diameter of 1” and a length of 16” to 
determine the ground cover.  The crosshairs should be as thin as possible in order to define the 
point of measurement without significant error.  The sighting tube may be constructed out of any 
material such that a sighting tube can be mounted on the side of a short pole 48” to 66” in length 
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that is pointed at one end to allow for the device to be forced into the ground and remain free-
standing.  Viewing height should be between 42” and 60” above ground with the pole 
approximately vertical during viewing.  Additional features such as a leveling device and a 
compass are recommended but not required.  See Figure 1 below for a schematic of a typical 
cross-wire sighting tube as well as additional notes and details. 
 

Figure 1 – Cross-Wire Sighting Tube Schematic 

 
 
  

  
 
 
 
 
 
 
 
 
 
 

 
  



Project No. 0121-013-793, Route 121/460 
Poplar Creek Section Phase A       DATE: June 25, 2013 
SPECIAL PROVISION 6 0 3        (Revised February 8, 2016) 
 

Page 3 of 3 
 

 

VEGETATIVE SUCCESS SURVEY FORM 
LINE TRANSECT GROUND COVER COUNT 

Project  Date Planted  

Sampled by  Survey Date  

 Sample Point 

Transect 1 2 3 4 5 6 7 8 9 10 Sum + 

1            

2            

3            

4            

5            

6            

7            

8            

9            

10            

11            

12            

13            

14            

15            

16            

17            

18            

19            

20            

 Sum of 
Plusses 

 

Note: Sum of plusses must exceed 90 percent of number of samples for vegetative ground 
cover success. 

Number 
of 

Samples 

 

 % 
 

 

Recommendation:  
 

 
Instructions For Line Transect 

1. Divide length of sample line by the number of plots desired to obtain distance between plots. 
 
2. Use roadway plans to lay out sample lines and calculate distance between plots. 

 
3.    Minimum sample size: Four (4) sample points per seeded acre of rough-grade roadbed.     
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VIRGINIA DEPARTMENT OF TRANSPORTATION 

SPECIAL PROVISION FOR 
VPDES CONSTRUCTION ACTIVITIES 

 
October 26, 2015 

 
 
SECTION 106—CONTROL OF MATERIAL 
 
Section 106.08—Storing Materials of the Specifications is amended to replace the third paragraph with 
the following: 

 
Chemicals, fuels, lubricants, bitumens, paints, raw sewage, and other potential pollutant-generating  
materials as determined by the Engineer or defined in the VPDES General Permit For Discharge of 
Stormwater From Construction Activities shall not be stored within any flood-prone area unless no 
other location is available. A flood-prone area is defined as the area adjacent to the main channel of a 
river, stream or other waterbody that is susceptible to being inundated by water during storm events 
and includes, but is not limited to, the floodplain, the flood fringe, wetlands, riparian buffers or other 
such areas adjacent to the main channel. If stored in a flood-prone area,   the material shall be stored 
in one or more secondary containment structures with an impervious liner and be removed entirely 
from the flood-prone area at least 24 hours prior to an anticipated storm event that could potentially 
inundate the storage area.  Any storage of these materials outside of a flood-prone area that is in 
proximity to natural or man-made drainage conveyances  where the materials could potentially reach 
a river, stream, or other waterbody if a release or spill were to occur, must be stored in a bermed or 
diked area or inside a secondary containment structure capable of preventing a release. Any spills, 
leaks or releases of such materials shall be addressed in accordance with Section 107.16(b) and (e) 
of the Specifications.  Accumulated rain water shall be pumped out of  impoundment or containment 
areas into approved filtering  devices.  All proposed pollution prevention measures and practices must 
be identified by the Contractor in his Pollution Prevention Plan as required by the Specifications, other 
contract documents and/or the VDPES General Permit for Discharge of Stormwater from 
Construction Activities. 

 
 
SECTION 107—LEGAL RESPONSIBILITIES 
Section 107.02—Permits, Certificates, and Licenses of the Specifications is amended to replace (f) 
with the following: 
 

(f) Virginia Department of Environmental Quality – VPDES General Permit For Discharge of 
Stormwater From Construction Activities (VPDES Construction Permit): All construction 
activities undertaken by or for VDOT involving land disturbances equal to or exceeding one acre 
must be covered by the VPDES Construction Permit.  According to IIM-LD-242 and Section 
107.16 of the Specifications, VDOT is responsible for securing VPDES Construction Permit 
coverage for all applicable land disturbing activities performed on VDOT rights of way or 
easements, including off-site support facilities that are located on VDOT rights of way or 
easements that directly relate to the construction site activity.  The Contractor shall be 
responsible for securing VPDES Construction Permit coverage for support facilities that are not 
located on VDOT rights of way or easements. 
 
The Contractor shall be responsible for all costs to obtain VPDES Construction Permit coverage 
for all support facilities (both on-site and off-site) not included in the construction plans or contract 
documents for the project.  The Department will not be responsible for any inconvenience, delay, 
or loss experienced by the Contractor as a result of his failure to gain access to any support 
facility areas at the time contemplated. 
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Section 107.02—Permits, Certificates, and Licenses of the Specifications is amended to replace last 
eleven paragraphs with the following: 
 
The Contractor shall 1) stockpile excavated material in a manner that prevents reentry into the stream, 2) 
restore original streambed and streambank contours, 3) revegitate barren areas, and 4) implement strict 
erosion and sediment control measures throughout the project period. 
 
The Contractor shall provide fill material that is clean and free of contaminants in toxic concentrations or 
amounts in accordance with all applicable laws and regulations.  The Contractor shall comply with all 
applicable FEMA-approved state or local floodplain management requirements. 
 
The Contractor shall adhere to any time-of-year restriction conditions as required by state and federal 
permitting agencies.  No in-stream work shall be permitted during in-stream time-of-year restriction. 
 
The Contractor shall prohibit wet or uncured concrete from entry into surface waters.  The Contractor 
shall not dispose of excess or waste concrete in surface waters and prevent wash water from discharging 
into surface waters.  The Contractor shall employ measures to prevent spills of fuels or lubricants into 
state waters. All pollution prevention measures and practices proposed by the Contractor shall be 
identified in the Contractor’s Pollution Prevention Plan as required by the Specifications, other contract 
documents and/or the VPDES General Permit For Discharge of Stormwater From Construction Activities. 
 
The Contractor shall not violate the water quality standards as a result of the construction activities.  The 
Contractor shall not alter the physical, chemical, or biological properties of surface waters and wetlands 
or make them detrimental to the public health, to animal or aquatic life, to the uses of such waters for 
domestic or industrial consumption, for recreation, or for other uses. 
 
The Contractor shall not proceed with work covered by a permit until the work is released in writing by the 
Engineer. 
 
If the Department has not released work covered by a U.S. Army Corps of Engineers permit and the 
Contractor has completed all other work within the limits of the project, the Contractor shall so advise the 
Engineer in writing.  Upon receipt of the notification, the Engineer will evaluate the status of the project 
and advise the Contractor within 45 days of the portion of the project that is acceptable under Section 
108.09 of the Specifications.  If the Engineer determines that all of the work except that encumbered by 
the permit application is acceptable under the requirements of Section 108.09 of the Specifications, the 
Contractor will be notified accordingly.  The Department or the Contractor may then elect to continue or 
terminate the remaining portion of the Contract. 
 
The party electing to terminate the Contract shall so advise the other party in writing after the 45-day 
period.  The terms of contract termination will be in accordance with the requirements of Section 108.08 
of the Specifications.  No compensation will be made for delays encountered or for work not performed 
except for an extension of time as determined in accordance with the requirements of Section 108.04 of 
the Specifications. 
 
The Contractor shall submit a request to the Engineer in writing if he wants to deviate from the plans or 
change his proposed method(s) regarding any proposed work located in waterways or wetlands.  Such 
work may require additional environmental permits.  If the Engineer determines that the activities are 
necessary for completion of the work, the Contractor shall furnish the Engineer all necessary information 
pertaining to the activity.  The Contractor shall be responsible for designing and supplying all plans, 
sketches and notes necessary to acquire any permit modification required for changes in the proposed 
construction methods.  Such information shall be furnished at least 180 days prior to the date the 
proposed changed activity is to begin.  For other than the VPDES General Permit For Discharge of 
Stormwater From Construction Activities, the District Environmental Manager will apply for the necessary 
permits modifications to the permits obtained by the Department.  The Contractor shall not begin the 
activity until directed to do so by the Engineer.  Additional compensation will not be made for delay to the 



work or change in the Contractor’s proposed methods that result from jurisdiction agency review or 
disapproval of Contractor’s proposed methods. 
 
If additional permits are required to perform dredging for flotation of construction equipment or for other 
permanent or temporary work as indicated in the Contractor’s accepted plan of operation, but have not 
been obtained by the Department, the Contractor shall furnish the Engineer, at least 75 days prior to the 
proposed activity, all necessary information pertaining to the proposed activity in order for the Department 
to apply for the permits.  The Contractor shall not begin the proposed activity until the additional permits 
have been secured and the Engineer has advised the Contractor that the proposed activity may proceed. 
 
The Contractor shall permit representatives of state and federal environmental regulatory agencies to 
make inspections at any time in order to insure that the activity being performed under authority of the 
permit(s) is in accordance with the terms and conditions prescribed herein. 
 
Section 107.16(a) Erosion and Siltation of the Specifications is replaced with the following: 
 

(a) Erosion and Siltation:  The Contractor shall exercise every reasonable precaution, including 
temporary and permanent soil stabilization measures, throughout the duration of the project to 
control erosion and prevent siltation of adjacent lands, rivers, streams, wetlands, lakes, and 
impoundments.  Soil stabilization and/or erosion control measures shall be applied to erodible soil 
or ground materials exposed by any activity associated with construction, including clearing, 
grubbing, and grading, but not limited to local or on-site sources of materials, stockpiles, disposal 
areas and haul roads. 
 
The Contractor shall comply with the requirements of Sections 301.02 and 303.03 of the 
Specifications.  Should the Contractor as a result of negligence or noncompliance, fail to provide 
soil stabilization in accordance with these specifications, the cost of temporary soil stabilization in 
accordance with the provisions of Section 303 of the Specifications shall be at the Contractor’s 
expense.  If the delay in stabilizing an exposed area of land is due to circumstances beyond the 
Contractor’s control, the Department will be responsible for the expense. 
 
Temporary measures shall be coordinated with the work to ensure effective and continuous 
erosion and sediment control.  Permanent erosion control measures and drainage facilities shall 
be installed as the work progresses. 
 
For projects that disturb 10,000 square feet or greater of land or 2,500 square feet or greater in 
Tidewater, Virginia, the Contractor shall have within the limits of the project during land 
disturbance activities, an employee certified by the Department in erosion and sediment control 
who shall inspect erosion and sediment control and pollution prevention practices, devices and 
measures for proper installation and operation and promptly report their findings to the Inspector.  
Failure on the part of the Contractor to maintain appropriate erosion and sediment control or 
pollution prevention devices in a functioning condition may result in the Engineer notifying the 
Contractor in writing of specific deficiencies.  Deficiencies shall be corrected immediately or as 
otherwise directed by the Engineer.  If the Contractor fails to correct or take appropriate actions to 
correct the specified deficiencies within 24 hours (or as otherwise directed) after receipt of such 
notification, the Department may do one or more of the following: require the Contractor to 
suspend work in other areas and concentrate efforts towards correcting the specified deficiencies, 
withhold payment of monthly progress estimates, or proceed to correct the specified deficiencies 
and deduct the entire cost of such work from monies due the Contractor.  Failure on the part of 
the Contractor to maintain a Department certified erosion and sediment control employee within 
the project limits when land disturbance activities are being performed will result in the Engineer 
suspending work related to any land disturbance activity until such time as the Contractor is in 
compliance with this requirement. 
 

Section 107.16(b)1 Water of the Specifications is replaced with the following: 
 



1. Water:  The Contractor shall exercise every reasonable precaution throughout the 
duration of the project to prevent pollution of rivers, streams, and impoundments.  
Pollutants such as, but not limited to, chemicals, fuels, lubricants, bitumens, raw sewage, 
paints, sedimentation, and other harmful material shall not be discharged into or 
alongside rivers, streams, or impoundments or into channels leading to them.  The 
Contractor shall provide the Engineer a contingency plan for reporting and immediate 
actions to be taken in the event of a dump, discharge, or spill within eight hours after he 
has mobilized to the project site. 
 
Construction discharge water shall be filtered to remove deleterious materials prior to 
discharge into state waters.  Filtering shall be accomplished by the use of a standard 
dewatering basin or a dewatering bag or other measures approved by the Engineer.  
Dewatering bags shall conform to the requirements of Section 245 of the Specifications.  
During specified spawning seasons, discharges and construction activities in spawning 
areas of state waters shall be restricted so as not to disturb or inhibit aquatic species that 
are indigenous to the waters.  Neither water nor other effluence shall be discharged onto 
wetlands or breeding or nesting areas of migratory waterfowl.  When used extensively in 
wetlands, heavy equipment shall be placed on mats.  Temporary construction fills and 
mats in wetlands and flood plains shall be constructed of approved nonerodible materials 
and shall be removed by the Contractor to natural ground when the Engineer so directs. 
 
If the Contractor dumps, discharges, or spills any oil or chemical that reaches or has the 
potential to reach a waterway, he shall immediately notify all appropriate jurisdictional 
state and federal agencies in accordance with the requirements of Section 107.01 and 
107.16(e) of the Specifications and the VPDES General Permit For Discharge of 
Stormwater From Construction Activities and shall take immediate actions to contain, 
remove, and properly dispose of the oil or chemical. 
 
Solids, sludges or other pollutants removed in the course of the treatment or 
management of pollutants shall be disposed of in a manner that prevents any pollutant 
from such materials from entering surface waters in compliance with all applicable state 
and federal laws and regulations. 
 
Excavation material shall be disposed of in approved areas above the mean high water 
mark shown on the plans in a manner that will prevent the return of solid or suspended 
materials to state waters.  If the mark is not shown on the plans, the mean high water 
mark shall be considered the elevation of the top of stream banks. 
 
Constructing new bridge(s) and dismantling and removing existing bridge(s) shall be 
accomplished in a manner that will prevent the dumping or discharge of construction or 
disposable materials into rivers, streams, or impoundments. 
 
Construction operations in rivers, streams, or impoundments shall be restricted to those 
areas where identified on the plans and to those that must be entered for the construction 
of structures.  Rivers, streams, and impoundments shall be cleared of falsework, piling, 
debris, or other obstructions placed therein or caused by construction operations.  
Stabilization of the streambed and banks shall occur immediately upon completion of 
work or if work is suspended for more than 14 days. 
 
The Contractor shall prevent stream constriction that would reduce stream flows below 
the minimum, as defined by the State Water Control Board, during construction 
operations. 
 
If it is necessary to relocate an existing stream or drainage facility temporarily to facilitate 
construction, the Contractor shall design and provide temporary channels or culverts of 
adequate size to carry the normal flow of the stream or drainage facility.  The Contractor 



shall submit a temporary relocation design to the Engineer for review and acceptance in 
sufficient time to allow for discussion and correction prior to beginning the work the 
design covers.  Costs for the temporary relocation of the stream or drainage facility shall 
be included in the Contract price for the related pipe or box culvert, unless specifically 
provided for under another Pay Item.  Stabilization of the streambed and banks shall 
occur immediately upon completion of, or during the work or if the work is suspended for 
more than 14 days. 
 
Temporary bridges or other minimally invasive structures shall be used wherever the 
Contractor finds it necessary to cross a stream more than twice in a 6 month period, 
unless otherwise authorized by water quality permits issued by the U. S. Army Corps of 
Engineers, Virginia Marine Resources Commission or the Virginia Department of 
Environmental Quality for the Contract. 
 

Section 107.16(e) Storm Water Pollution Prevention Plan of the Specifications is replaced with the 
following: 

 
(e) Storm Water Pollution Prevention Plan and VPDES General Permit for the Discharge of 

Stormwater from Construction Activities 
 
A Stormwater Pollution Prevention Plan (SWPPP) identifies potential sources of pollutants which 
may reasonably be expected to affect the stormwater discharges from the construction site and 
any on-site or off-site support facilities located on VDOT rights of way and easements.  The 
SWPPP also describes and ensures implementation of practices which will be used to minimize 
or prevent pollutants in such discharges. 
 
The SWPPP shall include, but not be limited to, the approved Erosion and Sediment Control 
(ESC) Plan, the approved Stormwater Management (SWM) Plan (if applicable), the approved 
Pollution Prevention Plan and all related Specifications and Standards and notes contained within 
all contract documents and shall be required for all land-disturbing activities that disturb 10,000 
square feet or greater, or 2,500 square feet or greater in Tidewater, Virginia. 
 
Land-disturbing activities that disturb one acre or greater require coverage under the Department 
of Environmental Quality’s VPDES General Permit for the Discharge of Stormwater from 
Construction Activities (hereafter referred to as the VPDES Construction Permit).  According to 
IIM-LD-242, VDOT will apply for and secure VPDES Construction Permit coverage for all 
applicable land disturbing activities on VDOT rights of way or easements for which it has 
contractual control, including off-site (outside the project limits) support facilities on VDOT rights 
of way or easements that directly relate to the construction activity. 
 
The Contractor shall be responsible for securing VPDES Construction Permit coverage and 
complying with all permit conditions for all support facilities that are not located on VDOT rights of 
way or easements. 
 
The required contents of a SWPPP for those land disturbance activities requiring coverage under 
the VPDES Construction Permit are found in Section II of the permit. 
 
While a SWPPP is an important component of the VPDES Construction Permit, it is only one of 
the many requirements that must be addressed in order to be in full compliance with the 
conditions of the permit. 
 
The Contractor and all other persons that oversee or perform activities covered by the VPDES 
Construction Permit shall be responsible for reading, understanding, and complying with all of the 
terms, conditions and requirements of the permit and the project’s SWPPP including, but not 
limited to, the following: 
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1. Project Implementation Responsibilities  
 
The Contractor shall be responsible for the installation, maintenance, inspection, and, on 
a daily basis, ensuring the functionality of all erosion and sediment control measures and 
all other stormwater runoff control and pollution prevention measures identified within or 
referenced within the SWPPP, the construction plans, the specifications, all applicable 
permits, and all other contract documents. 
 
The Contractor shall be solely responsible for the temporary erosion and sediment 
control protection and permanent stabilization of all borrow areas and soil disposal 
areas located outside of VDOT right of way or easement. 
 
The Contractor shall prevent or minimize any stormwater or non-stormwater discharge 
that will have a reasonable likelihood of adversely affecting human health or public and/or 
private properties. 
 

2. Certification Requirements 
 
In addition to satisfying the personnel certification requirements contained in Section 
107.16(a) of the Specifications, the Contractor shall certify his activities by completing, 
signing, and submitting Form C-45 VDOT SWPPP Contractor Certification Statement to 
the Engineer at least 7 days prior to commencing any project related land-disturbing 
activities, both within the project limits and any support facilities located on VDOT rights 
of way or easements outside the project limits. 

 
3. SWPPP Requirements for Support Facilities 
 

VDOT will secure VSMP Construction Permit coverage for support facilities located on 
VDOT rights of way or easements according to IIM-LD-242.  The Contractor shall be 
responsible for securing separate VSMP Construction Permit coverage for support 
facilities that are not located on VDOT rights of way or easements. 
 
Support facilities shall include, but not be limited to, borrow and disposal areas, 
construction and waste material storage areas, equipment and vehicle washing, 
maintenance, storage and fueling areas, storage areas for fertilizers, fuels or chemicals, 
concrete wash out areas, sanitary waste facilities and any other areas that may generate 
a stormwater or non-stormwater discharge directly related to the construction site. 
 
The Contractor shall develop and enforce a Spill Prevention Control and Countermeasure 
(SPCC) Plan conforming to 40 CFR 112 if the aggregated volume of Oil stored within the 
project limits at any one time is greater than 1320 gallons. Oil, in this context, shall be 
defined according to 40 CFR 112. The aggregated volume includes that of both 
stationary and portable storage facilities but does not include individual storage 
containers with less than a 55 gallon capacity. The contractor shall include the SPCC 
Plan as a part of his Pollution Prevention Plan for the project. 
 
 
Support Facilities located on VDOT rights of way or easements: 
 

a. For those support facilities located within the project limits but not included in the 
construction plans for the project, the Contractor shall develop a SWPPP 
according to IIM-LD-246 which shall include, where applicable, an erosion and 
sediment control plan according to IIM-LD-11, a stormwater management plan 
according to IIM-LD-195 and a pollution prevention plan, according to these 
Specifications and the SWPPP General Information Sheet notes in the 
construction plans or other such contract documents.  All plans developed shall 
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be reviewed and approved by appropriate personnel certified through DEQ’s 
ESC and SWM Certification program and shall be developed according to 
Section 105.10 of the Specifications and shall be submitted to the Engineer for 
review and approval.  Once approved, the Engineer will notify the Contractor in 
writing that the plans are accepted as a component of the Project’s SWPPP and 
VPDES Construction Permit coverage (where applicable) and shall be subject to 
all conditions and requirements of the VPDES Construction Permit and all other 
contract documents.  No land disturbing activities can occur in the support 
area(s) until written notice to proceed is provided by the Engineer. 
 

b. For support facilities located outside the project limits and not included in the 
construction plans for the project, the Contractor shall develop a SWPPP 
according to IIM-LD-246 which shall include, where applicable, an erosion and 
sediment control plan according to IIM-LD-11, a stormwater management plan 
(where applicable) according to IIM-LD-195, a pollution prevention plan 
according to these specifications and the SWPPP General Information Sheet 
notes in the construction plans or other such contract documents and all 
necessary documents for obtaining VPDES Construction Permit coverage 
according to IIM-LD-242.  All plans developed shall be reviewed and approved by 
appropriate personnel certified through DEQ’s ESC and SWM Certification 
program and shall be developed according to Section 105.10 of the 
Specifications and shall be submitted to the Engineer for review and approval.  
Once approved by the Engineer, VDOT will secure VPDES Construction Permit 
coverage according to IIM-LD-242.  After VDOT secures VPDES Construction 
Permit coverage for the support facility, the Engineer will notify the Contractor in 
writing.  The support facility shall be subject to all conditions and requirements of 
the VPDES Construction Permit and all other contract documents.  No land 
disturbing activities can occur in the support area(s) until written notice to 
proceed is provided by the Engineer. 

 
4. Inspection Procedures 

 
a. Inspection Requirements 

 
The Contractor shall be responsible for conducting site inspections according to 
the requirements herein.  Site inspections shall include erosion, sediment control, 
and pollution prevention practices and facilities; all areas of the site disturbed by 
construction activity; all on-site support facilities; and all off site support facilities 
within VDOT right of way or easement.  The Contractor shall document such 
inspections by completion of Form C-107, Construction Runoff Control Inspection 
Form, according to the directions contained within the form.  Inspections shall be 
conducted using one of the following schedules:  
 

 Schedule 1 - At least once every 7 calendar days (equivalent to the once 
every five business days schedule in the VPDES General Permit for 
Discharge of Stormwater from Construction Activities) and within 48 
hours following any measureable storm event.  If a measureable storm 
event occurs when there are more than 48 hours between business 
days, the Contractor shall perform his inspection no later than the next 
business day.  The Contractor shall install a rain gage at a central 
location on the project site for the purposes of determining the 
occurrence of a measureable storm event.  Where the project is of such 
a length that one rain gage may not provide an accurate representation 
of  the occurrence of a measurable storm event over the entire project 
site, the Contractor shall install as many rain gages as necessary to 
accurately reflect the amount of rainfall received over all portions of the 
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project.  The Contractor shall observe all rain gages no less than once 
each business day at the time prescribed in the SWPPP General 
Information Sheet notes in the construction plans or other contract 
documents to determine if a measureable storm event has occurred.  
The procedures for determining the occurrence of a measurable storm 
event are identified in the SWPPP General Information Sheet notes in 
the construction plans or other contract documents.   

 
 Schedule 2 - At least each Monday and Thursday (equivalent to the once 

every four business days schedule in the VPDES General Permit for 
Discharge of Stormwater from Construction Activities). Where Monday or 
Thursday is a non-business day, the inspection may be performed on the 
next business day afterward. In no case shall the inspections be 
performed less than once every four business days. 

 
The inspection schedule (1 or 2) is to be selected prior to the beginning of land 
disturbance. Once an inspection schedule is selected, it shall be defined in the 
appropriate note in the SWPPPP General Information Sheets contained in the 
construction plan set and shall be used for the duration of the project.      
 
A business day is defined as Monday through Friday excluding State holidays.  A 
measurable storm event is defined as one producing 0.25 inches of rainfall or 
greater over a 24 hour time period. 
 
For those areas of the site  that have been temporarily stabilized or where land 
disturbing activities have been suspended due to continuous frozen ground 
conditions and stormwater discharges are unlikely, the inspection schedule may 
be reduced to once per month.  If weather conditions (such as above freezing 
temperatures or rain or snow events) make stormwater discharges likely, the 
Contractor shall immediately resume the regular inspection schedule.  Those 
definable areas where final stabilization has been achieved will not require 
further inspections provided such areas have been identified in the project’s 
Stormwater Pollution Prevention Plan. 

 
b.  Corrective Actions 
 

If a site inspection identifies an existing control measure that is not being 
maintained properly or operating effectively or an existing control measure that 
needs to be modified or locations where an additional control measure is 
necessary or any other deficiencies in the erosion and sediment control and 
pollution prevention plan, corrective action(s) shall be completed as soon as 
practical and prior to the next anticipated measurable storm event but no later 
than seven days after the date of the site inspection that identified the deficiency. 
 

5. Unauthorized Discharges and Reporting Requirements 
 
The Contractor shall not discharge into state waters sewage, industrial wastes, other 
wastes or any noxious or deleterious substances nor shall he otherwise alter the 
physical, chemical, or biological properties of such waters that render such waters 
detrimental for or to domestic use, industrial consumption, recreational or other public 
uses. 
 

(1) Notification of non-compliant discharges 
 
The Contractor shall immediately notify the Engineer upon the discovery of or the 
potential of any unauthorized, unusual, extraordinary, or non-compliant discharge 



from the land construction activity or any of support facilities located on VDOT 
right of way or easement.  Where immediate notification is not possible, such 
notification shall be not later than 24 hours after said discovery. 
 

(2) Detailed report requirements for non-compliant discharges 
 
The Contractor shall submit to the Engineer within 5 days of the discovery of any 
actual or potential non-compliant discharge a written report describing details of 
the discharge to include a description of the nature and location of the discharge, 
the cause of the discharge, the date of occurrence, the length of time that the 
discharge occurred, the volume of the discharge, the expected duration and total 
volume if the discharge is continuing , a description of any apparent or potential 
effects on private and/or public properties and state waters or endangerment to 
public health, and any steps planned or taken to reduce, eliminate and prevent a 
recurrence of the discharge.  A completed Form C-107 shall be included in such 
reports. 

 
6. Changes and Deficiencies 

 
The Contractor shall report to the Engineer when any planned physical alterations or 
additions are made to the land disturbing activity or deficiencies in the project plans or 
contract documents are discovered that could significantly change the nature of or 
increase the potential for pollutants discharged from the land disturbing activity to surface 
waters and that have not previously been addressed in the SWPPP. 
 

7. Amendments, Modifications, Revisions and Updates to the SWPPP 
 

a. The Contractor shall amend the SWPPP whenever site conditions, construction 
sequencing or scheduling necessitates revisions or modifications to the erosion 
and sediment control plan, the pollution prevention plan or any other component 
of the SWPPP for the land disturbing activity or onsite support facilities,  

 
b. The Contractor shall amend the SWPPP to identify any additional or modified 

erosion and sediment control and pollution prevention measures implemented to 
correct problems or deficiencies identified through any inspection or investigation 
process. 

 
c. The Contractor shall amend the SWPPP to identify any new or additional 

person(s) or contractor(s) not previously identified that will be responsible for 
implementing and maintaining erosion and sediment control and pollution 
prevention devices. 

 
d. The Contractor shall update the SWPPP to include: 

 
(1) A record of dates when, major grading activities occur, construction 

activities temporarily or permanently cease on a portion of the site and 
stabilization measures are initiated. 

 
(2) Documentation of replaced or modified erosion and sediment control and 

pollution prevention controls where periodic inspections or other 
information have indicated that the controls have been used 
inappropriately or incorrectly. 

 
(3) Identification of areas where final stabilization has occurred and where 

no further SWPPP or inspection requirements apply. 
 



(4) The date of any prohibited discharges, the discharge volume released, 
and what actions were taken to minimize the impact of the release. 

 
(5) A description of any measures taken to prevent the reoccurrence of any 

prohibited discharge. 
 
(6) A description of any measures taken to address any issues identified by 

the required erosion and sediment control and pollution prevention 
inspections. 

 
e. The Contractor shall update the SWPPP no later than seven days after the 

implementation and/or the approval of any amendments, modifications or 
revisions to the erosion and sediment control plan, the pollution prevention plan 
or any other component of the SWPPP. 

 
f. Revisions or modifications to the SWPPP shall be approved by the Engineer and 

shall be documented by the Contractor on a designated plan set (Record Set) 
according to IIM-LD-246.  All updates to the SWPPP shall be signed by the 
Contractor and the VDOT Responsible Land Disturber (RLD). 

 
g. The record set of plans shall be maintained with other SWPPP documents on the 

project site or at a location convenient to the project site where no on site 
facilities are available. 

 
 
SECTION 301—CLEARING AND GRUBBING 
 
Section 301.02—Procedures is amended to replace the second paragraph with the following: 
 

The surface area of earth material exposed by grubbing, stripping topsoil, or excavation shall be 
limited to that necessary to perform the next operation within a given area.  Grubbing of root mat and 
stumps shall be confined to that area of land which excavation or other land disturbance activities 
shall be performed by the Contractor within 14 days following grubbing. 

 
 
SECTION 303—EARTHWORK 

 
Section 303.03—Erosion and Siltation Control is amended to replace the title with Erosion and 
Siltation Control and Stormwater Pollution Prevention. 
 
Section 303.03—Erosion and Siltation Control is amended to replace the first three paragraphs 
with the following: 

 
Erosion, siltation and stormwater pollution shall be controlled through the use of the devices and 
methods specified herein, identified in other contract documents or as is otherwise necessary.  
The Engineer reserves the right to require other temporary measures not specifically described 
herein or in other contract documents to correct an erosion, siltation, or pollution condition. 
 
Erosion and sediment control and pollution prevention devices and measures shall be maintained 
in a functional condition at all times.  Temporary and permanent erosion and sediment control 
and pollution prevention measures shall be inspected and deficiencies corrected in accordance 
with the requirements of Section 107.16(e) of the Specifications.  In addition, the Contractor shall 
make a daily review of the location of silt fences, filter barriers and other perimeter controls to 
ensure that they are properly located for maximum effectiveness.  Where deficiencies are found, 
corrections shall be made in accordance with the requirements of Section 107.16(e) of the 
Specifications or as directed by the Engineer. 

http://www.extranet.vdot.state.va.us/locdes/electronic_pubs/iim/IIM246.pdf


 
When erosion and sediment control devices function by using wet storage, sediments shall be 
removed when the wet storage volume has been reduced by 50 percent.  Sediments shall be 
removed from dewatering basins when the excavated volume has been reduced by 50 percent.  
Sediments shall be removed from all other erosion and sediment control devices when capacity, 
height, or depth has been reduced by 50 percent.  Removed sediment shall be disposed of in 
accordance with the requirements of Section 106.04 of the Specifications.  Sediment deposits 
remaining in place after the device is no longer required shall be removed or dressed to conform 
to the existing grade.  The site shall be prepared and seeded in accordance with the 
requirements of Section 603 of the Specifications. 
 

Section 303.03(b) Soil Stabilization is replaced with the following: 
 

(b) Soil Stabilization: Soil stabilization shall be initiated on any portion of the project where 
clearing, grading, excavation or other land disturbing activities have permanently ceased or 
where land disturbing activities have been temporarily suspended for an anticipated duration 
of greater than 14 days, or upon completion of grading operation for a specific area.  Soil 
stabilization shall begin as soon as practicable but no later than the next business day 
(Monday through Friday excluding State holidays) following the day when land disturbing 
activities temporarily or permanently cease.  Initiation of stabilization activities includes, but is 
not limited to 1) prepping the soil for vegetative or non-vegetative stabilization, 2) applying 
mulch or other non-vegetative product to exposed soil, 3) seeding or planting the exposed 
area 4) starting any of the above activities on a portion of the area to be stabilized but not on 
the entire area or 5) finalizing arrangements to have the stabilization product fully installed 
within the time frame for completing stabilization.  Temporary or permanent soil stabilization 
shall be completed within 7 days after initiation.  Areas excluded from this requirement 
include areas within 100 feet of the limits of ordinary high water or a delineated wetland which 
shall be continuously prosecuted until completed and stabilized immediately upon completion 
of the work in each impacted area.  Soil stabilization includes: temporary and permanent 
seeding, riprap, aggregate, sod, mulching, and soil stabilization blankets and matting in 
conjunction with seeding.  The applicable type of soil stabilization shall depend upon the 
location of areas requiring stabilization, time of year (season), weather conditions and stage 
of construction operations. 
 
Cut and fill slopes shall be shaped and topsoiled where specified.  Seed and mulch shall be 
applied in accordance with the requirements of Section 603 of the Specifications as the work 
progresses in the following sequence: 
 
1. Slopes whose vertical height is 20 feet or greater shall be seeded in three equal 

increments of height.  Slopes whose vertical height is more than 75 feet shall be seeded 
in 25-foot increments. 

 
2. Slopes whose vertical height is less than 20 but more than 5 feet shall be seeded in two 

equal increments. 
 
3. Slopes whose vertical height is 5 feet or less may be seeded in one operation. 
 
Areas that cannot be seeded because of seasonal or adverse weather conditions shall be 
mulched to provide some protection against erosion to the soil surface.  Mulch shall be 
applied in accordance with the requirements of Section 603.03(e) of the Specifications and 
paid for in accordance with the requirements of Section 603.04 of the Specifications.  Organic 
mulch shall be used, and the area then seeded as soon as weather or seasonal conditions 
permit in accordance with the requirements of Section 603.03 of the Specifications.  Organic 
mulch includes: straw or hay, fiber mulch, wood cellulose, or wood chips conforming to the 
requirements of Section 244.02(g) of the Specifications. 
 



Section 303.03(f) Sediment Traps and Sediment Basins is replaced with the following: 
 
(f) Sediment Traps and Sediment Basins: Once a sediment trap or basin is constructed, the 

earthen embankment and all outfall areas shall be stabilized immediately. 
 

Section 303.03—Erosion and Siltation Control is amended to add the following: 
 

(h) Temporary Diversion Dike: This work shall consist of constructing temporary diversion 
dikes at the locations designated on the plans and in accordance with the plan details and the 
Specifications, stabilizing with seed and mulch, maintaining, removing when no longer 
required, and restoration of the area. 
 
Temporary diversion dikes shall be installed as a first step in land-disturbing activities and 
shall be functional prior to downslope land disturbance.  The dike shall be constructed to 
prevent failure in accordance with Section 303.04 of the Specifications.  Seeding and mulch 
shall be applied to the dike in accordance with Section 603 of the Specifications immediately 
following its construction.  The dikes should be located to minimize damages by construction 
operations and traffic. 
 
The Contractor shall inspect the temporary diversion dikes after every storm and repairs 
made to the dike, flow channel, outlet, or sediment trapping facility, as necessary.  Once 
every two weeks, whether a storm event has occurred or not, the measure shall be inspected 
and repairs made if needed.  Damages to the dikes caused by construction traffic or other 
activity must be repaired before the end of the working day. 
 
 

Section 303.04(a)—Regular Excavation is amended to replace the last paragraph with the 
following: 

 
Stripping topsoil shall be confined to the area over which grading is to be actively prosecuted 
within 14 calendar days following the stripping operation.  Grading operations shall be 
confined to the minimum area necessary to accommodate the Contractor’s equipment and 
work force engaged in the earth moving work. 

 
 
SECTION 603—SEEDING 
 
Section 603.03(d) Applying Seed is amended to replace the third paragraph with the following: 

 
Where temporary seeding is employed as a means of soil stabilization it shall consist of applying 
seed, fertilizer, and mulch in accordance with the rates specified in the plans or in Section 603.03 of 
the Specifications to stabilize areas on which grading operations are anticipated to be suspended for 
durations greater than 14 days.  Where temporary seeding is required or directed by the Engineer, 
the cost for removal of vegetation once grading operations resume shall be included in the price of 
seeding. 
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VIRGINIA DEPARTMENT OF TRANSPORTATION 
SPECIAL PROVISION FOR 

SWPPP GENERAL INFORMATION SHEETS 
 

September 3, 2014 
 
 
The information contained in the SWPPP General Information sheets is intended to comply with the 
requirements of the VPDES General Permit For Discharges Of Stormwater From Construction Activities 
(the VPDES Construction Permit) issued July 1, 2014 and VDOT’s approved Annual ESC and SWM 
Standards and Specifications. 
 
The SWPPP General Information sheets are to be completed and included in the construction plan set (or 
other such documents) for land disturbance (construction) activities that disturb an area equal to or 
greater than 10,000 square feet, or equal to or greater than 2,500 square feet in the area defined as 
Tidewater, Virginia in the Virginia Chesapeake Bay Preservation Act. 
 
The VDOT RLD will ensure that the information shown on the SWPPP General Information sheets is 
updated/revised as necessary in order to reflect changes that may occur during the construction phase of 
the land disturbing (construction) activity.  The updated/revised sheets shall be maintained with the 
designated record set of plans (or other such documents) for the land disturbance (construction) activity. 
 
* Denotes information that is to be provided/completed by the VDOT RLD. 
** Denotes information that is to be provided/completed by the Contractor. 
 
ACRONYMS 
 

BMP — Best Management Practice 
DEQ — Department of Environmental Quality 
EPA — U.S. Environmental Protection Agency 
ESC — Erosion and Sediment Control 
IIM — Instructional and Informational Memorandum 
R&B — Road and Bridge 
RLD — Responsible Land Disturber 
SWM — Stormwater Management 
SWPPP– Stormwater Pollution Prevention Plan 
TMDL — Total Maximum Daily Load 
VDOT — Virginia Department of Transportation 
VPDES — Virginia Pollutant Discharge Elimination System 
VSMP — Virginia Stormwater Management Program 
VESCP — Virginia Erosion and Sediment Control Program 

 
 
SECTION I — GENERAL INFORMATION 
 

1. Activity Description - (insert appropriate text) 
 
2. This land disturbance (construction) activity site is located in (insert the appropriate County/City) 

and approximately (insert the appropriate number to the nearest one hundredth of an acre) acres 
will be disturbed by excavation, grading or other construction activities. 

 
3. (Include one of the following notes as appropriate) 
 



This proposed activity disturbs one acre or greater and requires coverage under the VPDES 
General Permit For Discharges Of Stormwater From Construction Activities (the VPDES 
Construction Permit) as issued by the DEQ.  A copy of the VPDES Construction Permit (VAR10), 
the registration information (LD-445 form) and the permit coverage letter received from DEQ shall 
be maintained with other SWPPP documents for this land disturbing (construction) activity. 
 
This proposed activity disturbs less than one acre and is exempt from coverage under the 
VPDES General Permit For Discharges Of Stormwater From Construction Activities (the VPDES 
Construction Permit) as issued by the DEQ. 
 
This proposed activity is exempt from coverage under the VPDES General Permit For Discharges 
Of Stormwater From Construction Activities (the VPDES Construction Permit) as issued by the 
DEQ because it is considered a routine maintenance activity (i.e., the proposed activity is 
intended to maintain the original line and grade, hydraulic capacity or original construction of the 
project or involves the paving of an existing roadway with a compacted or impervious surface and 
the reestablishment of associated ditches and shoulders). 

 
4. The ESC and SWM plans (where applicable) for this land disturbance (construction) activity have 

been developed in accordance with VDOT's Annual Erosion and Sediment Control and 
Stormwater Management Standards and Specifications as approved by the DEQ. 

 
5. (Insert VDOT person’s name and job title) is designated as the RLD for this land disturbance 

(construction) activity. 
 
6. This land disturbance (construction) activity discharges stormwater to the following surface 

waters that have been identified as impaired in the 2012 305(b)/303(d) Water Quality Assessment 
Integrated Report: 
 
(List name of surface waters and pollutant(s) of concern, when applicable) 

 
7. This land disturbance (construction) activity discharges stormwater to the following surface 

waters that have a TMDL waste load allocation established and approved prior to July 1, 2014 for 
sediment, total suspended solids, turbidity, nitrogen or phosphorus: 
 
(List name of surface waters and pollutant(s) of concern, when applicable) 

 
8. This land disturbance (construction) activity discharges stormwater to the following surface 

waters that have been identified as exceptional in Section 9VAC25-260-30 A 3 c of the Virginia 
Administrative Code: 
 
(List name of surface waters) 

 
9. Locations of surface waters and locations where concentrated stormwater is discharged from this 

land disturbance (construction) activity are identified in the construction plan set (or other such 
documents) for this land disturbance (construction) activity. 

 
**10. The location of on-site support facilities that will be covered under the VPDES Construction 

Permit coverage for this land disturbance (construction) activity shall be provided by the 
Contractor and identified on the record set of plans or in other appropriate contract documents.  
Support facilities shall include, but not be limited to, borrow and disposal areas, construction and 
waste material storage areas, equipment and vehicle washing, maintenance, storage and fueling 
areas, storage areas for fertilizers, fuels or chemicals, concrete wash out areas, sanitary waste 
facilities and any other areas that may generate a stormwater or non-stormwater discharge 
directly related to the construction site. 

 



**11. The location of the on-site rain gage that will be used to determine the occurrence of a 
measurable storm event for the purposes of ESC and Pollution Prevention inspections will be 
provided by the Contractor and identified on the record set of plans or in other appropriate 
SWPPP documents for this land disturbance (construction) activity. 

 
The rain gage shall be observed daily at (insert time) to determine the occurrence of a 
measurable storm event (i.e., 0.25 inches of rainfall or greater in a 24 hour period).  A log book 
shall be maintained to record observation information which shall include (1) the date, (2) the 
time, (3) whether or not rainfall is occurring at the time of the observation, (4) the amount of 
accumulated rainfall in the gage, if any, and (5) whether or not an inspection is required based on 
the amount of accumulated rainfall in the gage. 
 
If there is no rainfall occurring at the time of the observation, the observation information shall be 
noted in the log book and the rain gage emptied and replaced.  An inspection is required if there 
is 0.25 inches or more accumulation noted in the rain gage. 
 
If there is rainfall occurring at the time of the observation, the observation information is to be 
noted in the log book.  The rain gage is not to be emptied but left to accumulate additional rainfall 
until the conclusion of the rainfall event.  At the conclusion of the rainfall event, an observation of 
the rain gage shall be made and the observation information shall be noted in the log book and 
the rain gage emptied and replaced.  An inspection is required if there is 0.25 inches or more 
accumulation noted in the rain gage. 

 
**12. The name of the VDOT individual(s) responsible for the inspection of the erosion and sediment 

control and pollution prevention measures on this land disturbance (construction) activity is 
identified on the LD-445E form which will be maintained with the other SWPPP documents for 
this land disturbance (construction) activity (Note: Individual(s) shall be certified through the DEQ 
ESC Inspector Certification Program). 

 
 
SECTION II — EROSION AND SEDIMENT CONTROL 

 
1. The following variances to the Virginia ESC Regulations have been approved by the DEQ for this 

land disturbance (construction) activity: 
 

(List all approved variances; include a brief description of the variance, the date approved and the 
approving DEQ Office) 

 
2. The intended sequence and timing of activities that disturb soils at the site (e.g., grubbing, 

excavation, grading, utilities and infrastructure installation, etc.) shall be provided by the 
Contractor in accordance with Section 108.03 of the VDOT R&B Specifications and shall be 
included with the other SWPPP documents for this land disturbance (construction) activity. 
 

3. Directions of stormwater flow and approximate slopes anticipated after major grading activities 
are identified in the construction plan set (or other such documents) for this land disturbance 
(construction) activity. 

 
4. Areas of soil disturbance and areas of the site which will not be disturbed are identified in the 

construction plan set (or other such documents) for this land disturbance (construction) activity. 
 
5. Locations of major structural and nonstructural ESC measures intended to filter, settle or similarly 

remove sediment are identified in the construction plan set (or other such documents) for this 
land disturbance (construction) activity. 

 
6. Locations where stabilization practices are expected to occur are identified in the construction 

plan set (or other such documents) for this land disturbance (construction) activity. 



 
7. A description of interim and permanent stabilization practices for the site are identified in the 

applicable sections of the documents identified in the Note 1 of Section III. 
 

**8 A record of the dates when major grading activities occur, when construction activities temporarily 
or permanently cease on a portion of the site, and when stabilization measures are initiated will 
be provided by the Contractor and maintained with the record set of plans or other SWPPP 
documents for this land disturbance (construction) activity. 

 
9. A description and schedule of procedures to maintain vegetation, erosion and sediment control 

measures and other protective measures in good and effective operating conditions are identified 
in Sections 107.16 and 303.03 of the VDOT R&B Specifications. 

 
10. Nutrients shall be applied in accordance with Sections 603 and 604 of the VDOT R&B 

Specifications. Nutrients shall not be applied during rainfall events. 
 
11. All engineering calculations supporting the design of erosion and sediment control measures 

proposed for this land disturbance (construction) activity are contained in the project drainage file 
located in the (insert appropriate location, i.e., VDOT Central Office Hydraulics Section or the 
VDOT (specify) District Hydraulics Section or the VDOT (specify) Residency Office) and will be 
made available for review upon request during normal business hours. 

 
12. The temporary erosion and siltation control items shown on the ESC Plan for this land disturbing 

(construction) activity are intended to provide a general plan for controlling erosion and sediment 
within the project limits.  The ESC Plan is based on field conditions at the time of plan 
development and an assumed sequence of construction for the project.  The Contractor, in 
conjunction with the VDOT Project Engineer and/or ESC Inspector, shall adjust the location, 
quantity and type of erosion and sediment control items required based on the actual field 
conditions encountered at the time of construction and the actual scheduling and sequencing of 
the construction activities.  Significant changes to the proposed ESC Plan (e.g., those that require 
an engineering analysis) shall be submitted to the applicable District Hydraulics Engineer for 
review and approval.  Any changes to the proposed ESC Plan must be noted on the designated 
record set of plans which shall be retained on the project site and made available upon request 
during normal business hours. 

 
13. The areas beyond the project's construction area are to be protected from siltation.  Perimeter 

controls such as silt fence, diversion dikes, turbidity curtains, etc. shall be installed prior to any 
grubbing operations or other earth moving activities. 

 
14. Temporary earthen structures such as dikes and berms are to be stabilized immediately upon 

installation.  Stabilization may include temporary or permanent seeding, riprap, aggregate, sod, 
mulching, and/or soil stabilization blankets and matting in conjunction with seeding. 

 
15. All channel relocations are to be constructed during the earliest stage of construction and shall be 

constructed in accordance with all applicable permit requirements and shall be constructed in the 
dry wherever possible.  Stabilization or vegetation shall be established before flow is redirected 
through the constructed area as directed by the Engineer. 

 
16. The Contractor shall plan and implement his land disturbance operations in order to: 

 
a. Control the volume and velocity of stormwater runoff within the site to minimize erosion. 
 
b. Control the peak flow rates, volume and velocity of stormwater discharges to minimize 

erosion at outlets and in downstream channels. 
 
c. Minimize the amount of soil exposed. 



 
d. Minimize the disturbance of steep slopes. 
 
e. Minimize sediment discharge from the site. 
 
f. Provide and maintain natural buffers around surface waters, direct stormwater runoff to 

vegetated areas and maximize stormwater infiltration, unless infeasible. 
 
g. Minimize soil compaction (except in those areas where compaction is required by the 

contract documents) and preserve topsoil where feasible. 
 

**17. The name of the individual(s) or contractor(s) responsible for the installation and maintenance of 
the erosion and sediment control measures shall be supplied by the Contractor and maintained 
with the other SWPPP documents for this land disturbance (construction) activity. 
 

18. Soil stockpiles temporarily placed within the project area or on VDOT right of way or easement 
shall be stabilized or protected with sediment trapping measures. 
 

19. A construction entrance or other approved measure shall be installed at all locations where 
construction vehicular traffic access routes intersect paved public roads in order to minimize the 
transport of sediment by vehicular tracking onto the paved surface.  Where sediment is 
transported onto a paved public road surface, the road shall be cleaned thoroughly at the end of 
each work day by shoveling or sweeping. Removed sediment shall be disposed of in accordance 
with Section 106.04 of the R&B Specifications. 

 
 
SECTION III — SWPPP 

 
1. All documents related to the SWPPP for this land disturbance (construction) activity shall be 

maintained at the activity site and shall be readily available for review upon request during normal 
business hours.  Such documents include, but are not limited to, the construction plans (or other 
such documents), the ESC Plan, the Pollution Prevention Plan, the post construction SWM Plan 
(if applicable), the VDOT R&B Standards and Specifications, Supplemental Specifications, 
Special Provisions and Special Provision Copied Notes.  Documents related to stormwater 
pollution prevention which are not a part of those documents referenced above, such as a copies 
of the VPDES Construction Permit coverage letter (when applicable) and the VPDES General 
Permit For Discharges Of Stormwater From Construction Activities (when applicable) and those 
required to be developed by the Contractor for pollution prevention associated with any on-site 
support facilities being included in the VPDES Construction Permit coverage for this land 
disturbance (construction) activity are to be maintained at the activity site with the other SWPPP 
documents for this land disturbance (construction) activity.  Where no facilities are available at the 
activity site to maintain the SWPPP documents, they are to be kept by or with the designated 
RLD at a location convenient to the activity site where they would be made available for review 
upon request during normal business hours. 

 
2. The SWPPP and any subsequent amendments, modifications and updates shall be implemented 

from commencement of land disturbance until termination of VPDES Construction Permit 
coverage or completion of land disturbance (construction) activities where no VPDES 
Construction Permit coverage is required. 

 
**3. For all on-site support facilities that will be included in the VPDES Construction Permit coverage 

for this land disturbance (construction) activity, the Contractor shall develop a SWPPP in 
accordance with Section 107.16 of the VDOT R&B Specifications.  The SWPPP for the on-site 
support facilities shall be maintained with and become a component of the SWPPP for this land 
disturbance (construction) activity.  Support facilities shall include, but not be limited to, borrow 
and disposal areas, construction and waste material storage areas, equipment and vehicle 



washing, maintenance, storage and fueling areas, storage areas for fertilizers, fuels or chemicals, 
concrete wash out areas, sanitary waste facilities and any other areas that may generate a 
stormwater or non-stormwater discharge directly related to the construction site. 

*4. By completing and submitting the SWPPP Certification form LD-445E, the RLD, or his authorized
representative, certifies that all documents identified herein to be supplied by the Contractor will 
be reviewed, approved and included with the other SWPPP documents for this land disturbance 
(construction) activity prior to start of  work in those areas identified by such information. 

5. For those land disturbing (construction) activities requiring coverage under the VPDES
Construction Permit, the SWPPP shall be made available for review upon the request of the
DEQ, the EPA, the VSMP Authority, the VESCP Authority, local government officials or the
operator of a municipal separate storm sewer system (MS4) receiving discharge from the
construction site.

*6 For those land disturbing (construction) activities requiring coverage under the VPDES
Construction Permit, the VDOT RLD shall post, or have posted, a copy of the General Permit 
coverage letter and a copy of a completed LD-445A form, noting the name and contact 
information for the VDOT person responsible for the land disturbing (construction) activity and its 
SWPPP, outside the project’s construction office along with other Federal and State mandated 
information.  Where there is no construction office (e.g., a maintenance activity), the permit 
coverage letter and the LD-445A form are to be maintained with the other SWPPP documents for 
the land disturbing (construction) activity. 

7. The SWPPP shall be made available for review by the public upon request.  Such reviews shall
be at a time and publicly accessible location convenient to the VDOT and shall be scheduled
during normal business hours and no less than once per month.

SECTION IV (See SWPPP General Information Sheets included in the plans) 

SECTION V — POLLUTION PREVENTION PLAN 

1. The following non-stormwater discharges from this land disturbing (construction) activity and any
on-site support facilities are prohibited:

a. Wastewater from concrete washouts.

b. Wastewater from the washout and cleanout of stucco, paint, form-release oils, curing
compounds and other construction materials.

c. Fuels, oils or other pollutants used in vehicle and equipment operation and maintenance.

d. Oils, toxic substances or hazardous substances from spills or other releases.

e. Soaps, solvents or detergents used in equipment and vehicle washing.

f. There shall be no discharge of floating solids or visible foam in other than trace amounts.

2. The following non-stormwater discharges from this land disturbing (construction) activity and any
on-site support facilities are allowed when discharged in compliance with the VPDES
Construction Permit:

a. Discharges from fire fighting activities.



b. Fire hydrant flushings. 
 
c. Waters used to wash vehicles or equipment where soaps, solvents or detergents have 

not been used and the wash water has been filtered, settled or similarly treated prior to 
discharge. 

 
d. Water used to control dust that has been filtered, settled or similarly treated prior to 

discharge. 
 
e. Potable water sources including uncontaminated waterline flushings. 
 
f. Routine external building wash down where soaps, solvents or detergents have not been 

used and the wash water has been filtered, settled or similarly treated prior to discharge. 
 
g. Pavement wash waters where spills or leaks of toxic or hazardous materials have not 

occurred (or where all spilled or leaked material has been removed prior to washing), 
where soaps, solvents or detergents have not been used and where the wash water has 
been filtered, settled or similarly treated prior to discharge. 

 
h. Uncontaminated air conditioning or compressor condensate. 
 
i. Uncontaminated ground water or spring water. 
 
j. Foundation or footing drains where flows are not contaminated with process materials 

such as solvents. 
 
k. Uncontaminated excavation dewatering, including dewatering trenches and excavations 

that have been filtered, settled or similarly treated prior to discharge. 
 
l. Landscape irrigation. 

 
**3. The Contractor shall develop a Pollution Prevention Plan to address any of his on-site operations 

that have a potential to generate a pollutant that may reasonably be expected to affect the quality 
of stormwater discharges from this land disturbance (construction) activity.  The Pollution 
Prevention Plan shall be developed in accordance with Section 107.16(e) of the VDOT R&B 
Specifications and shall include a narrative with appropriate plan detail and shall be provided on 
standard 8.5 x 11 inch paper or larger and shall: 

 
a. Identify the potential pollutant-generating activities and the pollutant that is expected to 

be exposed to stormwater. 
 
b. Describe the location where the potential pollutant-generating activities will occur, or if 

identified on the record set of plans, reference the record set of plans. 
 
c. Identify all non-stormwater discharges, as described in note two of this section, that are 

or will be commingled with stormwater discharges from the construction activity, including 
any on-site support activities. 

 
d. Identify the person(s) or contractor(s) responsible for implementing and maintaining the 

pollution prevention practice or practices for each pollutant-generating activity. 
 
e. Describe the pollution prevention practices and procedures that will be implemented to:  

 
1) Prevent and respond to leaks, spills, and other releases including procedures for 

expeditiously stopping, containing, and cleaning up spills, leaks, and other 
releases; and procedures for reporting leaks, spills, and other releases in 



accordance with Section 107.16 of the VDOT R&B Specifications and the 
requirements within the VPDES Construction Permit. 

 
2) Prevent the discharge of spilled and leaked fuels and chemicals from vehicle 

fueling and maintenance activities. 
 
3) Prevent the discharge of soaps, solvents, detergents, and wash water from 

construction materials, including the clean-up of stucco, paint, form release oils, 
and curing compounds. 

 
4) Minimize the discharge of pollutants from vehicle and equipment washing, wheel 

wash water, and other types of washing. 
 
5) Direct concrete wash water into a leak-proof container or leak-proof settling 

basin.  The container or basin shall be designed so that no overflows can occur 
due to inadequate sizing or precipitation.  Hardened concrete wastes shall be 
removed and disposed of in a manner consistent with the handling of other 
construction wastes.  Liquid concrete wastes shall be removed and disposed of 
in a manner consistent with the handling of other construction wash waters and 
shall not be discharged to surface waters. 

 
6) Minimize the discharge of pollutants from storage, handling, and disposal of 

construction products, materials, and wastes including building products (such as 
asphalt sealants, copper flashing, roofing materials, adhesives, and concrete 
admixtures), pesticides, herbicides, insecticides, fertilizers, landscape materials, 
construction and domestic wastes (such as packaging materials), scrap 
construction materials, masonry products, timber, pipe and electrical cuttings, 
plastics, styrofoam, concrete, and other trash or building materials. 

 
7) Prevent the discharge of fuels, oils, and other petroleum products, hazardous or 

toxic wastes, and sanitary wastes. 
 
8) Address any other discharge from any potential pollutant-generating activity not 

listed herein. 
 
9) Describe and implement procedures for providing pollution prevention awareness 

(including but not limited to prevention practices, disposal practices and 
appropriate disposal locations) for all applicable wastes (including any wash 
water), to appropriate personnel. 

 
 
SECTION VI (See SWPPP General Information Sheets included in the plans) 

 



(c107j11-0815) VPDES CONSTRUCTION PERMITS 
 
The provisions of the Special Provision for “VPDES CONSTRUCTION 
ACTIVITIES” (S107J30) will govern over Sections 106, 107, 301, 303, and 603 of 
the Specifications.  This includes the Road and Bridge Specifications book and 
the Supplemental Specifications included in the Contract.  The status in the 
Contract of each of these documents will be in accordance with Section 105.12 
of the Specifications. 
 
6-10-15 (SPCN) 
 
 



     5th Amendment         
Poplar Creek 

Part 2

Special Provisions, Special Provisions Copied Notes 

and Supplemental Specifications 

Geotechnical/Materials 



 

VIRGINIA DEPARTMENT OF TRANSPORTATION 
SPECIAL PROVISION FOR 

ROCKFALL BARRIER FENCE 
January 4, 2016 

 
  I. DESCRIPTION 
 
 This work shall consist of constructing a rockfall barrier fence as specified herein, as instructed by the 

manufacturer, and where shown on the Plans.  The Design-Builder shall furnish all labor, materials 
and equipment required for completing the work.  The Design-Builder shall select the equipment, 
installation method for anchor and post foundations, and grouting procedures to meet the 
performance requirements specified herein, as instructed by the manufacturer, and approved by the 
Design-Builder’s Design Consultant that is experienced in rockfall barrier fence design. 

 
 This work includes, but is not limited to: installing rockfall barrier posts; drilling anchor holes to the 

specified minimum depth and orientation indicated herein; providing, placing, and grouting the 
anchors into the drill holes; performing pullout testing; and fastening wire mesh, nets, and rope net. 

 
 The term “rockfall barrier fence” as used in these specifications is intended as a generic term and 

refers to a permanent rockfall protection system that shall be capable of absorbing, arresting, and 
retaining Maximum Energy Level (MEL) design impact loads of specified kinetic energy to eliminate 
rockfall bounce and prevent 99% of rockfall from landing on the paved shoulder. 

 
 II. GENERAL 
 

1. The Design-Builder shall submit a project reference list verifying the successful completion of at 
least three (3) similar rockfall barrier fences during the last three (3) years totaling at least 1000 
linear feet.  A brief description of each project with the Owner’s name, designer’s name, and 
current contact information for both shall be included. 

 
A registered Professional Engineer employed by the Design-Builder shall supervise the work and 
have experience in the construction of rockfall barrier fence on at least three (3) completed 
projects over the past three (3) years.  The on-site supervisor, rockfall barrier fence laborers, and 
drillers shall have experience in each respective operation on at least three (3) projects over the 
past three (3) years.  The Design-Builder shall not use consultants or manufacturer’s 
representatives to satisfy the requirements of this section. 
 
At least thirty (30) calendar days before starting the work, the Design-Builder shall submit five (5) 
copies of the completed project reference list and a list identifying the Design-Builder’s Engineer, 
rockfall barrier fence laborers, drillers and on-site supervisors assigned to the project.  The 
personnel list shall include a summary of each individual’s experience and be complete enough 
for the Design-Builder’s Design Consultant to determine whether each individual satisfies the 
required qualifications.  The Design-Builder’s Design Consultant experienced in rockfall barrier 
fence design shall approve or reject the Design-Builder’s qualifications within fifteen (15) calendar 
days after receipt of a complete submittal.  Work shall not be started, nor materials ordered, until 
the Design-Builder’s Design Consultant provides written approval of the Design-Builder’s 
qualifications for rockfall barrier fence.  Proposed changes to the approved materials or 
personnel lists shall be approved in writing by the Design-Builder Design Consultant prior to 
installation of the rockwall barrier fence on the project. 
 
The Department or QAM may suspend the installation of the rockfall barrier fence if the Design-
Builder uses non-approved personnel or materials.  If this work is suspended, the Design-Builder 
shall be fully liable for all resulting costs and no adjustment in contract time shall result from the 
suspension. 
 



 

2. The manufacturer shall be in the business of designing and manufacturing rockfall protection 
systems and provide documentation of satisfactory performance in three (3) previous projects 
representing similar applications and capacities.  The supplier shall supply written evidence 
demonstrating certification of a quality assurance program in conformance with the Design-
Builders QA/QC Plan, as well as proof of valid seller’s liability insurance. The Design-Builder’s 
Design Consultant experienced in rockfall barrier fence design shall approve or reject the 
manufacturer and supplier based on the qualifications submitted. 
 

 
3. Prior to the start of any construction activities, the Design-Builder and Department shall jointly 

inspect the site to observe and document the pre-construction condition of the site, existing 
structures, and facilities.  During construction, the Design-Builder shall observe the conditions 
above and within the rockfall barrier fence areas on a daily basis for signs of ground movement 
or rockfall in the vicinity of the roadway.  The Design-Builder shall immediately notify the 
Department if signs of ground movement are observed.  The cost of providing corrective actions 
shall be borne by the Design-Builder. 

 
4. A pre-construction or preparatory meeting shall be held prior to the start of rockfall barrier fence 

construction.  The Department, Design-Builder, QAM, Design-Builder’s Design Consultant, and 
on-site supervisors shall attend the meeting.  The pre-construction meeting shall be conducted to 
clarify the construction requirements for the work, to coordinate the construction schedule and 
activities, and to identify contractual relationships and delineations of responsibilities – particularly 
those pertaining to anchor and rockfall protection barrier fence installation. 

 
5. Unless otherwise approved by Design-Builder’ Geotechnical Engineer, design rock shall be 

sandstone with a unit weight of 155 pcf and spherical blocks of 3 foot diameter and discoidal 
blocks of 1.5 foot thickness and 3 foot diameter.  Shale is assumed to weather and break 
down into small pieces that do not present a rockfall hazard.  Analysis supporting the 
Maximum Energy Level determination and the design of the rockfall system shall be 
performed by the Design-Builder and based on the latest version of the Colorado Rockfall 
Simulation Program (CRSP). The analysis must be approved in writing by the VDOT. 
Approval of the analysis shall be a hold point in the Design-Builder’s schedule for the Work 

associated with the rockfall barrier fence. 
 

6. When maintained in its original condition, the system shall be capable of arresting and 
retaining at least two Service Energy Level (SEL equal to 1/3 MEL) design impacts retaining 
at least 70% of its original height after impact. 

 
7. The maximum horizontal displacement of net under design load, but before failure of the 

system, shall be as shown on the Plans and shall not intrude on the travel lanes. Additional 
wire mesh may be required to be attached to the fence in order to retain rocks smaller than 
the openings in the barrier mesh panels.  The system shall not allow the passage of particles 
larger than 4 inches in diameter. 

 
8. The maximum height of fence shall be 20 feet.   

 
9. The fence shall be designed such that there is no intrusion into the travel lane within the 

deflection zone of the fence. 
 

10. The fence shall be constructed outside the 2 foot maximum dynamic deflection zone behind 
the guardrail post per VDOT Road and Bridge Standards, Sheet 501.04 and 501.36 (pre-
impact configuration). 

 



 

11. No anchors will be permitted in the cut slope behind the fence.  A minimum of 10’ spacing 

between the back of support posts and the toe of cut will be provided in accordance with the 
typical section included in Part 2, Attachment 2.2A for periodic removal of rockfall debris. 

 
III. MATERIALS 
 

1. Ring Net:  Ring net shall be defined as fabric consisting of interlocking steel rings, each ring with 
a diameter of no more than 14 inches.  Each ring shall connect to the four or six adjoining rings 
by passing through them; they must be interlocked.  Use high tensile strength steel wire with a 
nominal 0.12-inch (3 mm) diameter with a minimum breaking strength of 198,700 psi.  A 
minimum of 5 strands shall be bundled into each ring.  Steel wire used in the fabrications of the 
ring net shall be galvanized. 

 
2. Cable Net / Woven Wire Rope Net:  Cable/Woven wire rope nets shall have a uniform grid 

pattern, shall be constructed of galvanized aircraft cable, with a square or diamond weave, and 
must have no more than a 12 inch opening size.  Nominal opening size for cable nets/wire rope 
nets may be specified on the contract documents as 6, 8, 10, or 12 inches.  Connectors used to 
fasten adjacent panels shall have connection strength equal to or greater than the connection 
strength of the net. 
 

3. High Tensile Wire Mesh:  High tensile wire mesh shall be of woven construction with a 
minimum nominal wire diameter of at least 0.15-inch (4-mm).  The wire shall have ends formed 
into a loop and twisted with loops fastened together to prevent unraveling of the mesh.  This wire 
shall have a minimum of 250,000 psi breaking strength.  The mesh shall have a minimum 
longitudinal tensile strength or load capacity of at least 10,000 lbs/ft. 
 

4. Wire Mesh:  When added to a rockfall barrier system, wire mesh shall be securely attached to 
the cable or ring net fence.  Spacing of tie wire or connectors shall be in accordance with 
manufacturer’s recommendations.  This mesh shall be flush with no gaps exceeding 4 inches.  
Tie wires or connectors used to fasten the wire mesh to the cable net of adjacent panels shall 
have connection strength greater than or equal to the strength of the mesh.  This mesh shall 
meet the reinforcement requirements of the Section 223 of VDOT’s Road and Bridge 
Specification. 
 

5. Net Support Post:  Posts shall be fabricated from steel meeting ASTM A36 for pre-formed steel 
shapes, except as otherwise approved in writing, as part of an approved rockfall barrier system 
prior to letting of contract.  Posts shall be as specified in the certified rockfall barrier equipment 
list and substitutions are not permitted unless posts for a higher capacity system by the 
manufacturer are substituted and the manufacturer certifies that the substitution is acceptable.  
Test results shall be required to prove that the system and posts are capable of resisting design 
loads as specified in general requirements above.  Substitutions of different net support post 
members after contracts are issued shall not be allowed. 
 

6. Net Support and Lateral Bracing Ropes:  Braking element design shall have been verified 
through testing and certification of the rockfall barrier to ensure satisfactory performance and a 
minimum of required maintenance.  Written documentation of testing of braking elements used 
with support or bracing ropes shall be supplied to the QAM upon request. 
  

7. Rock and Soil Anchors:  Anchors shall meet the reinforcement requirements of the Section 223 
of VDOT’s Road and Bridge Specification.  Anchors in rock and soil shall be installed per 
manufacturer’s recommendations for the Rockfall Barrier.     
 

8. Epoxy and Grout:  Epoxy shall be type EP-4 conforming to Section 243 of the VDOT Road and 
Bridge Specifications and the manufacturer’s specifications, whichever is more stringent – Grout 
shall be a neat-cement or a sand-cement grout consisting of a pumpable mixture capable of 
reaching a 3-day compressive strength of 1500 psi and 28-day compressive strength of 4000 psi, 



 

in accordance with AASHTO T 106.  Chemical additives that control bleed, improve flowability, 
reduce water content, or retard set in the grout are to be used only when approved in writing by 
the Department.  Accelerators shall not be permitted.  Admixtures shall be compatible with the 
grout and mixed in accordance with the manufacturer’s recommendations. 
 

9. Cement:   Shall conform to the requirements of Section 214 of the VDOT Road and Bridge 
Specifications. 
 

10. Concrete in Footings and Anchors:  Concrete shall be A4 concrete in conformance with 
Section 217 of the VDOT Road and Bridge Specifications. 
  

11. Fine Aggregate: Shall conform to the requirements of Section 202 of the VDOT Road and 
Bridge Specifications. 

 
12. Corrosion Protection:  Rock anchors shall be galvanized in accordance with ASTM A767 or 

epoxy coated.  Epoxy coating applied electro-statically to the anchor shall be 14 mils to 18 mils in 
thickness.  The epoxy coating shall be in accordance with AASHTO M 284.  Bend test 
requirements shall be waived. 

 
Any and all miscellaneous materials associated with the rockfall barrier fence including, but not 
limited to, wire rope clamps, eyelets, and bolts shall be hot-dipped galvanized. 

 
13. Miscellaneous Materials:  All miscellaneous hardware such as wire rope clips, thimbles, bolts, 

shackles, etc., shall be supplied by the manufacturer with the rockfall barrier.  Shackles shall be 
used to fasten nets to each other and to the net support ropes, unless specifically not allowed by 
the manufacturer. 
   
All structural steel components, including anchors and clamps, shall conform to the requirements 
in ASTM Designation A36.  All bolts, nuts, and washers shall conform to the requirements in 
ASTM Designation A325 and as required to conform to the tested rockfall barrier. 

 
14. Storage:  Store cement to prevent moisture degradation and partial hydration.  Do not use 

cement that has become caked or lumpy.  Store aggregates so that segregation and inclusion of 
foreign materials are prevented.  Do not use the bottom six (6) inches of aggregate piles in 
contact with the ground. 

 
Steel shall be stored on supports to keep the steel from contact with the ground, in a manner that 
eliminates bending.  Damage to the steel as a result of abrasion, cuts, nicks, welds and weld 
splatter shall be cause for rejection by the QAM  Protect steel from dirt, rust and other deleterious 
substances prior to installation.  Heavy corrosion or pitting of steel shall be cause for rejection.  
Light rust that has not resulted in pitting is acceptable. 

 
 
 IV. CONSTRUCTION 
 

1. Submittals:  Provide the QAM  shop drawings, details, pullout test procedures, material and test 
certificates, mix designs, personnel qualifications, construction procedures, and detailed 
construction sequencing plans, at least forty-five (45) calendar days prior to the commencement 
of the Work, to include the procurement and furnishing of rockfall barrier fence materials. 

 
Submit calibration data for each test jack, pressure gauge, and master pressure gauge proposed 
for use to the QAM for approval.  Calibration tests shall be performed by an independent testing 
laboratory within sixty (60) calendar days of the date submitted. 

 
 



 

2. Excavation and Foundations:  The foundation work for the posts and rock and soil anchors 
shall be performed in accordance with the typical sections for the fence system details shown on 
the Plans.  The distance from centerline to centerline of the posts must be kept as close as 
possible to that shown on the manufacturer’s approved design drawings and cannot exceed plus 
or minus 3 inches of the distance except as approved by the Design-Builder’s Design Consultant.  
In addition, do not vary the posts from the indicated pitch, or from vertical, by more than 2 inches 
from top to bottom of the post.  All loose soil or rocks shall be removed from the holes. 
 
Dispose of excess excavated material in a similar manner as other ditch work material on the 
project. 
 
Support the anchor bars or cables in the center of the drilled holes with centralizers spaced a 
maximum of 2 ft on center.  
 

3. Barrier Fence and Rock Anchor Installation:  Verify that all materials are marked by the 
manufacturer in order to identify the materials on the shop drawings. 
 
Install the rockfall protection barrier fence in accordance with the procedures, tolerances, and 
requirements of the manufacturer, as shown on the plans, as specified in these provisions, and 
as directed. 
 
Install the rock anchor foundations and post foundations as directed by the Design-Builders 
Design Consultant, as shown on the Plans, as specified in these provisions, and in accordance 
with the procedures, tolerances, and requirements of the manufacturer.,  
 
Use of neat cement in post foundations or sand-cement grout in cable anchor foundations shall 
conform to the requirements of the manufacturer, as specified in these provisions, and as 
directed.  Submit the proposed grout mix design to the QAM for review and approval in 
accordance with the Submittal section.  The design mix submittal shall include compressive 
strength test results verifying that the proposed mix design will have a 3-day minimum 
compressive strength of 1500 psi and a 28-day minimum compressive strength of 4000 psi. 
 
Previous test results for the proposed grout mix completed within one (1) year of the start of work 
may be submitted for initial verification of the required compressive strengths for installation of 
pre-production verification test anchors and initial production anchors.  During production, anchor 
grout shall be tested by the Design-Builder in accordance with AASHTO T 106/ASTM C109 at a 
frequency of no less than one (1) test per day that grout is placed.  All testing shall be performed 
in a AMRL-accredited laboratory.  Provide grout cube test results to the QAM within 24 hours of 
testing. 
 
Grout the drill hole after installation of the rock anchor.  Each drill hole shall be grouted within two 
(2) hours of completion of drilling, unless otherwise approved by the QAM.  Cold joints are not 
allowed in the grout column.  Grouting before insertion of the anchor is allowed provided the 
anchor is immediately inserted through the grout to the specified length without difficulty.  
Maintain grout pressures or vibration sufficient to ensure that the drill hole shall be completely 
filled.  Control grout pressures to prevent excessive ground heave or fracturing.  Remove the 
grout and anchor if grouting is suspended for more than thirty (30) minutes or does not satisfy the 
requirements herein, and replace with fresh grout and undamaged anchor at no additional cost. 
 
No drilling or installation of rock anchors shall be permitted in any soil/rock unit until successful 
pre-production verification testing of anchors is completed in that unit and approved by the QAM  
Install verification test anchors using the same equipment, methods, anchor and drill hole 
diameter as planned for the production anchors.  Perform pre-production verification tests in 
accordance with the Verification Testing section prior to installation of production anchors in the 
specific unit in which the designated verification test anchors are located.  The number and 
location of the verification tests will vary depending on site conditions. 



 

 
The Design-Builder shall select drilling equipment and methods suitable for the ground conditions 
described in the boring logs.  The Design-Builder shall also select drill hole diameter(s) required 
to develop the specified pullout resistance and to also provide a minimum one (1) inch grout 
cover around the anchor bars.  It is the Design-Builder’s responsibility to determine the final drill 
hole diameter(s) required to provide the specified pullout resistance.  Use of drilling muds such 
as bentonite slurry to assist in drill cutting removal is not acceptable, but air may be used.  With 
the Department’s approval, the Design-Builder may be allowed to use water or foam flushing 
upon successful demonstration, at the Design-Builder’s cost, that the installation method still 
provides adequate anchor pullout resistance.  If caving ground is encountered, use cased drilling 
methods to support the sides of the drill holes.  Where hard drilling conditions such as rock, 
cobbles, boulders or obstructions are encountered, percussion or other suitable drilling 
equipment capable of drilling and maintaining stable drill holes through such materials may be 
used. 
 
The Design-Builder shall immediately suspend or modify drilling operations if ground movement 
is observed, if the rock slope or rock anchors are adversely affected or if adjacent structures are 
damaged from the drilling operation.  Immediately stabilize the adverse conditions at no 
additional cost. 

 
4. Proof Testing of Production Anchors:  The Design-Builder shall perform proof testing on all 

production anchors.  Rock anchors shall have a minimum pullout strength of 15 tons (or more if 
required by specific manufacturer fence design) and must be verified by the Design-Builder in the 
field.  The testing shall consist of a pullout test on all anchors.  Testing shall be performed against 
a temporary yoke or load frame.  No part of the yoke or load frame shall bear within 3 feet of the 
anchor. 
 
Rock anchors shall be considered acceptable when held under maximum load for a minimum of 
three (3) minutes without movement of more than 0.10 inch.  Movement of an anchor shall be 
cause for rejection of that anchor and any others installed on the same day except that each 
anchor installed that day may be tested and accepted individually. 

 
If a test anchor does not satisfy the acceptance criteria, the Design-Builder shall determine the 
cause.  The QAM shall evaluate the results of each proof test.  Installation methods that do not 
satisfy the rock anchor testing requirements shall be rejected.  The Design-Builder shall propose 
alternative methods and install replacement verification test anchors.  Design-Builder 
modifications may include, but are not limited to, the installation of additional proof test anchors, 
increasing the drill hole diameter to provide increased capacity, modifying the installation or 
grouting methods, reducing the production anchor spacing from that shown herein, and installing 
more production anchors at a reduced capacity or installing longer production anchors.  
Installation and testing of additional proof test anchors or installation of additional or modified rock 
anchors as a result of proof test anchor failure(s) shall be at no additional cost to the Department. 

 
 
Successful proof tested rock anchors meeting the above test acceptance criteria may be 
incorporated as production anchors. 
 

5. Installation Records:  Records documenting the rock anchor and rockfall barrier fence 
construction shall be maintained by the Design-Builder unless specified otherwise.  The Design-
Builder shall provide the Department with as-built drawings showing as-built rock anchor 
locations within five (5) calendar days after completion of the anchor curing and/or testing. 
 

6. Certificate of Compliance:  The Design-Builder shall provide the QAM with a Certificate of 
Compliance from the manufacturer in accordance with the provisions of the Standard 
Specifications. 
 



 

A Certificate of Compliance shall be provided to the QAM certifying that the materials, additional 
corrosion protection and rockfall barrier to be furnished conform to the requirements of these 
special provisions.  The Certificate of Compliance shall be supported by a certified copy of the 
results of tests performed by the manufacturer.  

 
   
  
  



S302B00-1212 
VIRGINIA DEPARTMENT OF TRANSPORTATION 

SPECIAL PROVISION FOR 
RESTORING EXISTING PAVEMENT 

 
January 14, 2008cc 

 
I. DESCRIPTION 

 
This work shall consist of restoring existing pavement, removed for installation or repair of utilities 
such as, but not limited to pipe culverts, conduits, water and sanitary sewer items. 
 

II. MATERIALS 
 
Asphalt Concrete shall conform to the requirements of Section 211 of the Specifications. 
 
Aggregate Subbase material shall conform to the requirements of Section 208 of the 
Specifications. 
 
Asphalt Material shall conform to the requirements of Section 210 of the Specifications. 
 
Fine Aggregate shall conform to the requirements of Section 202 of the Specifications. 
 
Coarse Aggregate for surface treatment shall conform to the requirements of Section 203 of the 
Specifications. 
 
Hydraulic Cement Concrete Class A3 shall conform to the requirements of Section 217 of the 
Specifications. 
 
Steel Reinforcement shall conform to the requirements of Section 223 of the Specifications. 
 

III. PROCEDURES 
 
Pavement restoration shall be in accordance with this Provision and plan notes. 
 
Backfill shall be in accordance with Section 302.03(a)2.g. of the Specifications. 
 
Asphalt Concrete shall be placed and compacted in accordance with Section 315 of the 
Specifications. 
 
Surface Treatment shall be placed in accordance with the Asphalt Surface Treatment special 
provision and the attached drawing. 
 
Concrete Pavement shall be placed in accordance with Section 509 of the Specifications and this 
special provision.  Open trench in Hydraulic Cement Concrete Pavement should be located at 
existing transverse joints if at all possible.  If concrete pavement is removed within two feet of an 
existing transverse joint, pavement removal shall be extended two feet beyond the joint.  
Reinforcing steel and dowels shall be installed in accordance with Road and Bridge Standard PR-
2.  Joint replacement shall be in accordance with Road and Bridge Standard PR-2. 
 

IV. MEASUREMENT AND PAYMENT 
 
Restoring Existing Pavement unless otherwise specified will not be measured for separate 
payment, the cost thereof shall be included in the price bid for the utility to which it pertains in 
accordance with Section 302.04, Section 520.06 or Section 700.05 of the Specifications, as 
appropriate.  However, widths and depths in excess of the attached drawing that are authorized 



or directed by the Engineer will be paid for in accordance with Section 109.05 of the 
Specifications. 
 

 
 
NOTES: 
 
The following methods for restoring existing pavement 
shall be adhered to unless otherwise specified on the 
plans. 
 
1. Pipe culverts, conduits and utility items shall be 

installed in accordance with the applicable Road 
and Bridge Standards and Specifications. 

 
2. Subbase - Aggregate material Type 1, Size 21A 

or 21B. 
 
3. Asphalt Concrete Type BM-25.0 
 
4. Surface - Asphalt Concrete Type SM-9.5D @ 

165 lbs. per sq. yd. 

  
 
5. Surface - Blotted Seal Coat Type C: The initial 

seal and final seal shall be CRS-2, CMA-2 or 
CMS-2h liquid asphalt material @ 0.17 gal./sq. 
yd. with 15 lbs. of No. 8P stone/sq. yd. each.  
The blot seal shall be CRS-2, CMS-2 or CMS-
2h liquid asphalt material @ 0.15 gal./sq. yd. 
with 10 lbs. of fine aggregate grade B sand per 
sq. yd. 

 
6. Subbase - Aggregate material Type 1 Size 21B 
 
7. Surface - Hydraulic Cement Concrete, high 

early strength, matching existing structure for 
depth and surface texture. 
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June 4, 2015 
 
In accordance with the Minimum Quality Control and Quality Assurance for Design- 
Build and Public Private Transportation Act (PPTA) Projects and Materials Division 
Manual of Instructions Chapter 7, the Successful Design-Builder is responsible for the 
compilation of a Materials Notebook (TL-142) in conjunction with the development of 
both Design-Build and PPTA projects administered by the Virginia Department of 
Transportation (the “Department”). 
 
Among the items that shall be included in the Materials Notebook are a Design-Build 
Tracking (DBT) log and the required manufacturer/signatory data to be submitted in 
conjunction with the DBT log. This information includes all items captured in the 
Certification (CT) item list for design-bid-build projects.  The DBT Number assignment 
process was developed based on the Certification Number (CT Number) assignment 
process required for design-bid-build projects.  The purpose of this process is to track 
and verify products that the Department does not test in-house. 
 
The data shall be developed and maintained within a log using a Department 
compatible version of software such as Access, Oracle, Excel or other Department 
approved software (the “Tracking Log”) wherein each item that requires a DBT Number 
is assigned a unique identifier to assist with tracking and auditing processes for the 
Department. This will enable both the Design-Builder and Department to clearly identify 
and review those items that require a DBT Number to ensure they meet the 
requirements specified in the Contract Documents for particular project(s). 
 
The Design-Builder shall be responsible for developing a unique DBT Number for those 
items in the following DBT Item list (see Attachment 1). This identifier will be used to 
track any and all items delineated in the DBT Item list. The tracking system shall be the 
current year followed by the UPC and DBT Number(s) in sequential order (i.e. 15-1111-
02). The Design-Builder shall enter this information in a tracking log which will become a 
component of the Materials Notebook. A template tracking log (see Attachment 2) has 
been developed by the Department which captures such information for design-build 
projects. An example DBT submittal package or documentation file (see Attachment 3) 
for which a DBT number is given in the tracking log of a design -build project has been 
provided. Should the Design-Builder choose to differ from these templates, the Design-
Builder shall provide sufficient and satisfactory documentation to obtain the 
Department’s approval of its DBT Number process prior to use of the log on the Project. 
 
The Design-Builder shall include manufacturer’s information, product data and test 
reports in the DBT submittal package for the QAM’s review. The QAM shall be 
responsible for reviewing the submittal package for compliance with the applicable 
requirements in the contract documents. The QAM shall indicate acceptance of the 
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items requiring DBT Numbers for use on the project by initialing the cover letter of the 
submittal package. 
The District Materials Section is available to assist with audits during the project 
development process to ensure the proper paperwork is being captured and maintained 
in regard to the DBT Number process. The Design-Builder’s QAM may submit a copy of 
the paperwork involved with the first DBT Number to the District Materials Section for 
review and comment. 
Upon the initiation of any and all construction processes, the Design-Builder shall make 
available for Department review the Materials Notebook and accompanying DBT log. 
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DBT Items 
 

 5 Gauge Corrugated Liner Plate  
 Air Release Valve  
 Anchor Bolts for Str. Steel Plate 

Girder ASTM A709M  
 Anchor Bolts, Nuts & Washers  
 Bend,  Branch,  Plug or Cap, 

Reducer  
 Blow-off Valve & Box  
 Brick Pavers  
 Bridge Aluminum Box Culvert  
 Bridge Incidentals Fender 

System (Bolts)  
 Cable Terminal Enclosure CTE-

2 Ty. C  
 Closed Loop Controller  
 Communication  Equip. Auto 

Traffic Recorder (Stand Alone 
Site)  

 Communication Equipment 
Cabinet Electrical Service 3KVA  

 Conductor Cable  
 Conductor Cable Coaxial  
  Conduit Bored  
  Conduit Supports  
 Control Center CCW-1  
 Controller  
 Corrugated Bridge Deck Forms  
 Crossframes and Plates  
 CSL Tubing for Drilled Shaft 

Pile  
 Deflection/Expansion Fittings  
 DI Sanitary Sewer Pipe  
 Disconnect Switch Box  
 Elastomeric Expansion Dam  
 Electrical Service SE-3  
 Emergency Preemption Type IV  
 Expansion Plates  
 Fixed Bollard, Hinged Bollard  
 Gabions  
 Galvanized Pyramid Trash 

Rack  

 Galvanized Steel Channels  
 Galvanized Swedge Bolt, Nut, 

Plate Washer  
 Gas Main  
 Gas Main Steel  
 Gas Service Line  
 HDG Steel Plate  
 Hydro Control Feature  
 Impact Attenuator  
 Lighting Junction Box JB-5C 

Modified  
 Lumi Trak System O/H 1  
 Luminaire  
 Magnetic Detector Amplifier  
 Magnetic Detector Sensing 

Element TD-2  
 Master Controller Type III  
 Modify Exist. Columns (Misc. 

Metal)  
 O/H Sign Structure Anchor Bolts  
 Overlay Sign Panel  
 Pedestal Pole  
 Pedestrian Pushbutton  
 Pedestrian Signal Head  
 Prefabricated Steel: Anchor 

Rods, Nut and Washers  
 PVC Pipe  
 PVC San. Sewer Pipe  
 Sheet Piles  
 Railing, Aluminum  
 Road Edge Delineator Post  
 S.S. Rods with Nuts & Washers  
 Safety Switch, Fuses  
 Sanitary Service Lateral 

Connection  
 Sanitary Sewer Force Main  
 Scotchcast Splice Kits  
 Scupper & Grate, Downspouts  
 Sign Panel  
 Sign Post Steel  
 Silicone Joint Sealant  
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 Soil Nailed Wall  
 Sole Plates  
 Soundwall Steel Plates  
 Spec. Design Hinged Bollard  
 Spread Spectrum Radio  
 Steel Beam Rehabilitation  
 Steel Encasement Pipe  
 Steel Piles  
 Steel Pipe Pile  
 Steel Sheet Piling  
 Structural Steel Paint  
 Tapping Sleeve and Valve  
 Toggle Bolts  
 Tooth Expansion Joint Threaded 

Rod  
 Traffic Sign Flashing School 

Zone  

 Traffic Sign Illum. Street Name  
 Traffic Sign Post USP  
 Traffic Signalization Antenna 

Cable  
 Traffic Signalization Antenna 

Mast  
 Traffic Signalization Camera  
 Traffic Signalization Emergency 

Preempt Detector Cable  
 Traffic Signalization Video 

Detection Coaxial Cable  
 Under-bridge Lighting System  
 Video Detection Equipment  
 Wall/ H-Pile  
 Water Service Line    

     

 

This is an example list of items 

that are accepted by certification 

and are assigned a Design Build 

Tracking number (DBT No.). The 

list is not meant to be all inclusive.  
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Project Number # (FO)0005-018-111, C501 

DBT Number Tracking Log 

 DBT #                  
(Year - UPC - 

Seq. #) 

Date 
Submitted 

Review By 
& Date: 

Description 

VDOT Spec. 
or Other 
Appvl in 

Compliance 

Status 
Comments (noting revisions 

/ change in material) 
C-25 

Issued 

Approved 
DBT Pkg. 
Location 

Date 
Complete 

15-11111-01  1/1/2015 
K. Wood, 

QAM 
1/15/2015  

 Steel Piles 
Rd & Br 403 

Plan  
 Approved 

Mill analysis/cert. of compliance 
(Heat #s verified with material 

received) 
 11/11/11 

QAM’s 
Project. 
Office 

 (555-5555)  

 2/1/15 

15-11111-02  2/13/2015 
K. Wood, 

QAM 
2/28/2015  

Conduit System Power to 
Navigation Lights and 
Deflection/Expansion 

Fittings for Conduit System 

 Rd & Br 412  
Rd & Br 419 

 Approved 
 

11/11/11  

QAM’s 
Project. 
Office 

 (555-5555)  

 3/14/15 
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DESIGN-BUILDER 
LOGO HERE 

 

 

 

 
 

Date    08/23/2015 

 
 

 
Route  5 

 
Project  0005-018-111, C501 (116) 

 

County Charles City & James City 
 

MEMORANDUM 
 

 

To:   Design-Builder Project Engineer 

Attn: Project Manager  

From: AFK Quality Assurance Manager 

Copy: District Materials Engineer 

Subject:  Certification 
 

 
We are transmitting herewith approved certification(s) issued by: 

Dorey Electric Company 
 
 

Covering:  Deflection/Expansion Fittings 
 

supplied to the  above project by:  Tidewater Skanska, Inc. 
 

Our review of these documents pertain only to the composition of the  material. All 

other features must be reviewed and reported by the appropriate Design Division. 

 
 
 
 
 

 

DBT No. 15-11111-02 
 

 
 



 

Page 7 of 9 
 

 
 

 

Chickahominy Bridge 
 
 

Project# - (NFO) 0005-018-111, C501, B604 

Project# - (NFO) 0005-047-116, C50 I 

FHWA #  STP-018-4(008)  

FHWA # - BR-018-4(009)  

FHWA # - BR-5403(990) 
 
 
 

Spec Item # Description  Quantity 

 

Plan 67260  Deflect/Expn Fittings  6+ as needed 
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SS21402-0908                                                                                                           January 28, 2008 
 

VIRGINIA DEPARTMENT OF TRANSPORTATION 
2007 ROAD AND BRIDGE SUPPLEMENTAL SPECIFICATIONS 

 
SUPPLEMENTAL SECTION 214—HYDRAULIC CEMENT 

 
SECTION 214—HYDRAULIC CEMENT of the Specifications is amended as follows: 
 

Section 214.02(b) Portland cements is amended by replacing 1. with the following: 
 
1. The SO3 content as specified in AASHTO M85 will be permitted, provided supporting 

data specified in AASHTO M85 are submitted to the Department for review and 
acceptance prior to use of the material. 

 
Section 214.02(b) Portland cements is amended by deleting 3., 4., and 5. 
 
Section 214.02—Detail Requirements is amended by adding the following: 
 

(c) Expansive hydraulic cement shall conform to the requirements of ASTM C 845 Type K. 
 



SS21501-0908                                                                                                            January 28, 2008 
 

VIRGINIA DEPARTMENT OF TRANSPORTATION 
2007 ROAD AND BRIDGE SUPPLEMENTAL SPECIFICATIONS 

 
SUPPLEMENTAL SECTION 215—HYDRAULIC CEMENT CONCRETE ADMIXTURES  

 
SECTION 215—HYDRAULIC CEMENT CONCRETE ADMIXTURES of the Specifications is amended as 
follows: 
 

Section 215.02(g) Fly ash is replaced with the following: 
 

(g) Pozzolan shall conform to Section 241 of the Specifications. 
 
Section 215.02—Materials is amended by adding the following: 
 

(k) Metakaolin shall conform to the requirements of AASHTO M321 
 



SS21706-0214                                                                                                              July 29, 2013 
 

VIRGINIA DEPARTMENT OF TRANSPORTATION 
2007 ROAD AND BRIDGE SUPPLEMENTAL SPECIFICATIONS 

 
SUPPLEMENTAL SECTION 217—HYDRAULIC CEMENT CONCRETE 

 
SECTION 217—HYDRAULIC CEMENT CONCRETE of the Specifications is amended as follows: 

 
Section 217.02(a) Cementitious Materials is replaced with the following: 

 
Cementitious materials shall be a blend of mineral admixtures and Portland cement or a 
blended cement.  In overlay concretes, expansive hydraulic cement is permitted in lieu of 
Portland cement.  Portland cement (Types I, II, III) blended cements (Type IP, Type IS) or 
expansive cement (Type K) shall comply with Section 214 of the Specifications.  Flyash, ground 
granulated iron blast-furnace slag (GGBFS), silica fume or metakaolin shall conform to Section 
215 of the Specifications.  As a portion of the cementitious material, Table 1 lists the minimum 
percents of specific pozzolans required by mass of the cementitious material depending on the 
alkali content of the cement.  Any other mineral admixture or any other amount or combination of 
mineral admixtures may be used if approved by the Engineer.  As a portion of the cementitious 
material, the fly ash content shall not exceed 30 percent for Class F, the ground granulated blast-
furnace slag content shall not exceed 50 percent and the silica fume content shall not exceed 10 
percent unless approved by the Engineer.  Class C Flyash or other pozzolans may be used 
provided the contractor demonstrates that the percent usage of Class C Flyash or other 
pozzolans have a maximum expansion of 0.15% according to ASTM C227 at 56 days using 
borosilicate glass as aggregate.  Blended cements require no further pozzolan additions to meet 
minimum pozzolan content to compensate for the alkali-silica reaction. 
 
Up to 7 percent silica fume may be added to all combinations of cementitious materials to reduce 
early permeability without approval by the Engineer.  Other silica fume additions must be 
approved by the Engineer. 
 
Table 1 – Minimum percent pozzolan required by mass of cementitious material as a portion of 
the total cementious materials and are based upon the alkali content of the cement. 
 

 Total Alkalies of Cement is less 
than or equal to 0.75% 

Total Alkalies of Cement is greater 
than 0.75% and less than or equal 

to 1.0% 
Class F Flyash 20% 25% 

GGBF Slag 40% 50% 
Silica Fume 7% 10% 
Metakaolin 7% 10% 

 
 

TABLE II–17 Requirements for Hydraulic Cement Concrete is replaced with the following: 
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(See next page for notes on TABLE II-17).



--------------------------------------------------------------------------------- (TABLE II-17 Notes) ------------------------------------- 
1 When a high-range water reducer is used, the upper limit for entrained air may be increased by 

1% and the slump shall not exceed 7 inches.  
2  When Class A5 concrete is used as the finishing bridge deck riding surface, or when it is to be 

covered with asphalt concrete with or without waterproofing, the air content shall be 5 1/2 ± 1 1/2 
percent. 

3  The latex modifier content shall be 3.5 gallons per bag of cement.  Slump shall be measured 
approximately 4.5 minutes after discharge from the mixer. 

4  Silica fume with a minimum of 7% by weight of cementitious material; silica fume with a range of 
2.5-5 % shall be combined with Class F Fly Ash in range of 15-20% and minimum cement of 
77.5% by weight of cementitious material; silica fume with a range of 2.5-5% shall be combined 
with Ground Granulated Blast Furnace Slag in the range of 30-35% and a minimum cement of 
67.5% by weight of cementitious material. 

5 The permeability testing does not apply to small bridges identified on the bridge plans and to 
concrete structures and incidental concrete as described in Sections 219, 232, 302, 415, 502, 
504, 506 and 519.  Curing and testing of test cylinders for permeability will be in accordance with 
VTM 112.  

6 The contractor may use different aggregate sizes or a combination of sizes to increase the coarse 
aggregate content of the concrete as approved by the Engineer.  The maximum size of the 
coarse aggregate shall not exceed 2.5 inches. 
 

Note:  With the approval of the Engineer, the Contractor may substitute a higher class of concrete 
for that specified at the Contractor’s expense. 

 
 
Section 217.02(b) Formulated latex modifier is amended by adding the following: 

 
For latex-modified concrete, Type I, Type II, Type III or Type K, cement shall be used without 
mineral admixtures. 

 
Section 217.04(a)4. Admixtures is replaced with the following: 
 

4. Admixtures shall be dispensed and used according to the manufacturer’s 
recommendations.  They shall be added within a limit of accuracy of 3 percent, by means 
of an approved, graduated, transparent, measuring device before they are introduced into 
the mixer.  If more than one admixture is to be used, they shall be released in sequence 
rather than in the same instant.  Once established, the sequence of dispensing 
admixtures shall not be altered.  However, when the amount of admixture required to give 
the specified results deviates appreciably from the manufacturer’s recommended dosage, 
use of the material shall be discontinued. 

 
Section 217.05—Equipment is amended to replace the first paragraph with the following: 

 
Equipment and tools necessary for handling materials and performing all parts of the work will be 
approved by the Engineer and must be in accordance with one of the following procedures: 
 

1. having a current National Ready Mix Concrete Association Plant and Truck Certification, 
or 

 
2. having a Department approved self-certification program in-place prior to the production 

of concrete for the Department. 
 
Failure to comply with one or the other of these procedures will result in the concrete production 
being unapproved and work will not be allowed to proceed. 

 



Section 217.05(a) Batching Equipment is amended to replace the second paragraph with the following: 
 

Scales used for weighing aggregates and cement shall be approved and sealed in accordance 
with the requirements of Section 109 of the Specifications. 

 
Section 217.05—Equipment is amended to add the following: 

 
(d) High Performance Volumetric Mixers (HPVMs):  The Contractor may produce the 

specified class of hydraulic cement concrete in Table II-17 in accordance with Section 
217.02(a) of the Specifications provided that the manufacturer’s equipment meets the 
tolerance requirements of Section 217.04(a) of the Specifications and has a stamped plate 
from the Volumetric Mixers Manufacturers Bureau stating that the equipment conforms to the 
requirements in ASTM C685. 
 
The hydraulic cement concrete shall be mixed at the point of delivery by a combination of 
materials transport and mixer unit conforming to the following: 

 
1. The unit shall be equipped with calibrated proportioning devices for each 

ingredient added to the concrete mix.  The unit shall be equipped with a working 
recording meter that is visible at all times and furnishes a ticket printout with the 
calibrated measurement of the mix being produced.  If at anytime the mixer fails 
to discharge a uniform mix, production of concrete shall halt until any problems 
are corrected. 

 
2. Each unit shall have a metal plate(s) attached in a prominent place by the 

manufacturer on which the following are plainly marked: the gross volume of the 
transportation unit in terms of mixed concrete, the discharge speed and the mass 
calibrated constant of the machine in terms of volume. 

 
3. HPVMs shall be calibrated by a Department approved testing agency in 

accordance with the manufacturer’s recommendations at an interval of every 6 
months or a maximum production of 2500 cubic yards, whichever occurs first 
prior to use on the project.  The yield shall be maintained within a tolerance of ±1 
percent and verified using a minimum 2 cubic feet container every 500 cubic 
yards or a minimum once per week. 

 
4. The three cubic feet initially discharged from the truck shall be discarded and not 

used for concrete placement.  Acceptance of the specified class of concrete shall 
comply with Section 217.08 of the Specifications except that the sample secured 
for acceptance testing will be taken after four cubic feet is discharged from the 
delivery vehicle.  During discharge, the consistency as determined by ASTM 
C143 on representative samples taken from the mixer discharge at random 
intervals shall not vary more than 1 inch.  Acceptance tests shall be performed 
on each load.  If test data demonstrates that consistency of concrete properties 
are being achieved, the Engineer may reduce testing requirements. 

 
5. The HPVM shall be operated by a person who is a certified operator by the 

HPVM manufacturer.  Any equipment adjustments made during the on-site 
production of concrete shall be done under the direct on-site supervision of the 
producer’s VDOT Concrete Plant and Field Certified Technician. 

 
Each load of HPVM produced concrete shall be accompanied by a Form TL-28 signed by the 
producer’s VDOT Certified Concrete Plant Technician or a designated company 
representative working under the direct on-site supervision of the producer’s VDOT Concrete 
Plant and Field Certified Technician.  The form shall be delivered to the Inspector at the site 



of the work.  Loads that do not carry such information or do not arrive in satisfactory condition 
shall not be used. 
 

Section 217.07—Proportioning Concrete Mixtures is amended to replace the first paragraph with 
the following: 
 

The Contractor is responsible for having a Certified Concrete Plant Technician available during 
batching operations, and a Certified Concrete Field Technician shall be present during placing 
operations. 

 
Section 217.07—Proportioning Concrete Mixtures is amended to delete the third paragraph 
beginning with “A Certified Concrete Batcher”. 
 
Section 217.07—Proportioning Concrete Mixtures of the Specifications is amended to replace the 
eleventh paragraph with the following: 
 

Except for latex hydraulic cement concrete, concrete mixtures shall be developed and/or verified by 
any one of the following three options listed below.  
 
The mix design(s) as determined by the respective option shall be valid provided there is no change 
in sources of aggregate, chemical admixtures, mineral admixtures or hydraulic cement. All concrete 
mixtures shall contain the minimum amount of mineral admixtures or combination thereof 
expressed as a percent of the total cementitious materials in accordance with Section 217.02(a). All 
quantities of materials shall be weighed in accordance with tolerances specified in Section 217.04.  
Neither the quantities of coarse or fine aggregates used in concrete production shall deviate by 
more than ±5% by weight from the batch weights of the approved mix design.  
 
When low permeability concrete is specified, two 4 X 8 inch specimens shall be molded from 
concrete representing the proposed mix design and tested in accordance with VTM 112 to validate 
conformance. For trial batches, the tested permeability value shall be considered satisfactory 
provided it is 500 coulombs less than the specified maximum value for the class of concrete 
specified. 
 

Option 1 - Prescriptive Method:  
 
Mix proportions for normal, heavy weight, and lightweight concrete shall be established by 
the methods described in ACI 211, on an absolute volume basis, for the respective aggregate 
size and meeting all the requirements of Table II-17 for the class of concrete indicated. 
Aggregate properties obtained from the aggregate producer shall be used for design 
purposes. 
 
Once the proposed mix design has been established, the contractor or their concrete supplier 
shall produce one 3-cubic yard production verification batch using the same type of 
equipment intended for use in supplying concrete to the Department. The proposed mix 
design will be considered acceptable provided that the plastic properties of the concrete are 
within the Department’s specification limits for the given class of concrete.  Strength tests of 
the verification batch must equal or exceed f’c for the intended class of concrete. 
 

Option 2 - Trial Batch Mix Design Method:  
 
The minimum cementitious content requirement in Table II-17 shall be waived provided that 
the maximum water-cementitious ratio requirement of Table II-17 is met for the respective 
class of concrete. The required grading for fine and coarse aggregate shall be waived 
provided the coarse aggregate meets the nominal maximum size as required in Table II-17 
for the respective class of concrete.  
 



The Contractor or their concrete supplier shall prepare a minimum of 3 trial concrete batches 
with differing cementitious materials contents over a range anticipated to encompass the 
design strength, f’c, plus overdesign, and water-cementitious ratios encompassing the range 
permitted for the classes of concrete being evaluated. Trial batches may be produced in 
either; 
 

Option 2A: Small scale laboratory batches, or  
Option 2B: Truck batches with a minimum batch volume of 3 cubic yards each.   

 
The plastic properties of the trial concrete batches shall meet the requirements for 
consistency and air content in Table II-17 and meet the additional requirements listed below: 
 

● The concrete temperature of the trial batches, as batched and sampled, shall be a 
minimum of 68 degrees F. 

 
● Air content of the trial batches shall within a range of -1.0 to + 1.5 percentage points 

of the median design air content for the classes of concrete being evaluated. 
 
● Slump of the trial batches shall be within ± 1 inch of the maximum slump permitted 

for the class of concrete. 
 

Three 4 X 8 inch test specimens shall be molded from each batch, cured in accordance with 
ASTM C 31 for acceptance specimens, and then compression tested at an age of 28 days.  
The strength results of these tests shall be plotted on a graph to establish the relationship 
between the water-cementitious ratio and the compressive strength. Alternately, the 
relationship can be established between the cementitious content and the compressive 
strength. The design water-cementitious ratio, or design cementitious content, can then be 
derived from the graph to satisfy the required design strength plus an appropriate overdesign 
to be designated as f’cr. The required cementitious materials content determined from these 
tests can be interpolated from the established graph. If desired, the design water-
cementitious ratio or cementitious content can be determined from a polynomial regression 
analysis of the plotted strength data.  
 
Test results from prior trial concrete batches are acceptable for use provided that they 
represent the same material sources proposed for the Department work, meet the 
requirements for trial concrete batches as stated above and are less than 18 months old.   
 
The required cementitious content to satisfy the strength requirement for the respective class 
of concrete shall be determined in accordance with either of the two following procedures:  

 
1. When the concrete production facility has sufficient data to establish a production 

standard deviation (s), as described in Documentation of Previous Field 
Experience or Production Standard Deviation (s).  The cementitious content 
required to meet the design strength requirement, f’cr, then the f’cr shall be based 
upon the following equation: 

 
f’cr = f’c + 3s 
 

2. When the concrete production facility does not have a production standard deviation 
established the cementitious content required to meet the design strength 
requirement, f’cr, then the f’cr shall be based upon the following equation :  

 
f’cr = f’c + 1700 psi. 

 
Once the proposed mix design has been established, the contractor or their concrete supplier 
shall produce one 3-cubic yard production verification batch using the same type of 



equipment intended for use in supplying concrete to the Department. The proposed mix 
design will be considered acceptable provided that the plastic properties of the concrete are 
within the Department’s specification limits for the given class of concrete.  Strength tests of 
the verification batch must equal or exceed f’c for the intended class of concrete. The 
requirement for a production verification batch shall be waived when the trial batching is 
performed by Option 2B -Truck batches. 
 

Option 3 - Documented Field Experience Method:  
 
The minimum cementitious content requirement in Table II-17 shall be waived provided that 
the maximum water-cementitious ratio requirement of Table II-17 is met for the respective 
class of concrete. The required grading for fine and coarse aggregate shall be waived 
provided the coarse aggregate meets the nominal maximum size as required in Table II-17 
for the respective class of concrete.  
 
An existing concrete mixture shall be considered acceptable for use provided that the 
contractor or their concrete supplier has a satisfactory test record of pervious field experience 
as described in:  
 

Documentation of Previous Field Experience or Production Standard Deviation (s), 
and that the proposed concrete mixture meets the following requirements: 
 

1. The water cementitious ratio of the proposed concrete mixture is less than or 
equal to the maximum water cementitious ratio specified for the respective class 
of concrete. 

2. The documented average strength, f’cr, equals or exceeds the design 
compressive strength f’c for the respective class of concrete in accordance with 
the following equation:  f’cr = f’c + 3s 

3. The proposed concrete mixture contains the same aggregate sources, 
supplementary cementitious materials type, and admixture type as those used to 
establish the previous field experience test record.  

4. The consistency (slump) and air content are within the specification limits for the 
respective class of concrete.  

 
Documentation of Previous Field Experience or Production Standard Deviation (s)  

 
An acceptable test record to document previous field experience and/or to establish a 
production facility standard deviation shall represent a minimum of 30 consecutive 
compressive strength tests results, encompass a  production period of at least 45 days 
and  test data not  more than 18 months old. A test record of less than 30 tests, but not 
less than 15 tests, shall be permitted provided a modification factor is applied to the 
production facility sample standard deviation as shown below:  
 

Multiply Standard Deviation by Modification Factor 
Number of Test Modification Factor 

15 1.16 
20 1.08 
25 1.03 
30 1.00 

 
The test record does not necessarily have to be based on Department projects provided 
that documentation of the source(s) of concrete strength test results accompanies the 
submittal. 
 



Section 217.08—Acceptance is replaced with the following: 
 
(a) Air Consistency Tests:  Air and consistency tests will be performed by the Department 

prior to discharge of concrete into the forms to ensure that specification requirements are 
consistently being complied with for each class of concrete.  The sample secured for the 
tests shall be taken after at least two cubic feet of concrete has been discharged from the 
delivery vehicle.  The two cubic feet discharged is not to be used as part of the test 
sample.  Any deviation from sampling and testing procedures must be approved by the 
Engineer.  The Contractor shall provide a receptacle conforming to the requirements of 
ASTM C31, Section 5.9, for the Department’s use in obtaining the sample.  If either 
determination yields a result that is outside of the allowable range for air content or 
consistence, the following procedure will be used: 

 
1. The Engineer will immediately perform a recheck determination. If the results 

confirm the original test results, the load will be rejected. 
 
2. The Contractor’s representative will be immediately informed of the test results. 
 
3. The Contractor’s representative shall notify the producer of the test results through a 

pre-established means of communication. 
 

The Engineer may perform any additional tests deemed necessary and reject all remaining 
material that fails the tests. 
 
Entrained air content will be determined in accordance with the requirements of ASTM 
C231 or ASTM C173. Acceptance or rejection will be based on the results obtained from 
these tests. 
 
In general, a mixture that contains the minimum amount of water consistent with the required 
workability shall be used. Consistency will be determined in accordance with the 
requirements of ASTM C143. Adding cement to loads previously rejected for excessive 
water content or consistency will not be permitted. 
 

(b) Strength Tests: The 28-day compressive strengths (f’c) specified in Table II-17 are the 
strengths used in the design calculations. The Engineer will verify design strengths by 
tests made during the progress of the work in accordance with the requirements of ASTM 
C31 (Standard Practice for Making and Curing Concrete Test Specimens in the Field) 
and ASTM C39 (Standard Test Method for Compressive Strength of Cylindrical Concrete 
Specimens) with the exception that the fresh concrete sample used for testing is to be 
secured after at least two cubic feet has been discharged from the delivery vehicle.  The 
two cubic feet discharged is not to be used as part of the test sample.  Any deviation from 
sampling and testing procedures must be pre-approved by the Engineer.  The use of 
ASTM C42 (Standard Test Method for Obtaining and Testing Drilled Cores and Sawed 
Beams of Concrete) will be at the Engineer’s discretion.  If the 28-day design 
compressive strength (f’c) test results do not conform to the strength requirements 
specified in Table II-17, immediate steps shall be taken to adjust the mixture design.  In 
addition, the Engineer may require removal of or corrective measures be applied to any 
concrete that does not meet the requirements of Table II-17.  If the concrete cylinder 
strength, f’cyl, is less than the specified compressive strength found in Table II-17, the 
criteria in Table II-17A shall apply: 
 
 
Table II – 17A   Price Reduction or Action Taken due to f’cyl not meeting the 
specification value f’c listed in Table II-17 
 
 



 
Condition Concrete is a Pay Item Concrete is Not a Pay Item 

f’cyl is greater than or equal to 
98% f'c  

A A 

f'cyl is greater than or equal to 
90% f'c and less than 98% f'c 

B C 

f'cyl is less than 90% f'c D D 
f'cyl is not available due to the 
Contractor’s inappropriate 
handling and storage of 
specimens in accordance with 
ASTM C31 

D D 

 
 

f’c is the 28-day design compressive strength found in Table II-17. 
 
f’cyl is the actual average tested strength of the standard-cured concrete cylinder 
made and tested in accordance with ASTM C31 and ASTM C39. 
 
A = full payment 
 
B = pay reduction = [((f'c - f'cyl)/f’c) x contract unit price for concrete per yd3 x 

number of yds3 the concrete represents] or $500, whichever is greater. 
 
C = pay reduction = [((f'c - f'cyl)/f’c) x 5 x Contractor's invoice price for concrete per 

yd3 x number of yds3 the concrete represents] or $500, whichever is greater. 
 
D = The Contractor shall submit an investigative plan stamped by a Virginia-

licensed Professional Engineer outlining how the Contractor shall 
demonstrate that the in-place concrete meets the structural strength 
requirements of the design. For barriers, parapets, railings, etc., no reduction 
in concrete strength below 0.9f’c shall be allowed.  For all other applications, 
the investigative plan must be approved by the Department’s Engineer prior 
to the execution of the investigation.  All costs associated with this 
investigation shall be borne by the Contractor.  After the investigation is 
completed, a report shall be submitted to the Engineer showing the results of 
the analysis, testing and conclusions of the Virginia-licensed Professional 
Engineer and recommendations for action proposed by the Contractor to be 
taken with the concrete that did not meet the strength requirements.  The 
Department retains all rights to determine if the action proposed with regard 
to the concrete in question is acceptable.  If the Department concurs with the 
proposed action and the concrete meets the structural strength requirements 
of the design and remains in place, any price reduction will be taken by 
Method B if the concrete is a pay item or Method C if the concrete is not a 
pay item.  If the concrete does not meet the structural requirements of the 
design, the concrete shall be removed and replaced at no cost to the 
Department.  The maximum penalty assessed for low strength concrete left 
in place will be 10% as specified in Table II-17A not including the cost of the 
investigation and any corrective measures taken by the Contractor. 

 
No calculated penalty less than $500 will be assessed.  The Contractor shall 
have the right to remove and replace concrete failing to meet specifications at the 
Contractor’s cost. 

 



Before concrete is placed, the Contractor shall provide a storage chamber at his expense 
for temporary storage of the Department’s concrete cylinders.  The contractor shall be 
responsible for maintaining the chamber such that the concrete test cylinders are kept in 
a continuously moist condition and within a temperature range of 60 degrees F to 80 
degrees F.  The chamber shall be equipped with a continuously recording thermometer 
accurate to ± 2 degrees F for the duration of concrete cylinder curing. The chamber shall 
be located in an area where the test cylinders will not be subject to vibration and shall be 
of sufficient size or number to store, without crowding or wedging, the required number of 
test cylinders as determined by the Contractor based on his plan of operations.  Location 
of the chamber is subject to approval by the Engineer. 
 
When use of high-early-strength hydraulic cement concrete is required, it shall conform to 
the requirements specified in Table II–17 except that the 28-day strength shall be 
obtained in 7 days. Up to 800 pounds per cubic yard of Type I, Type II or Type III cement 
may be used to produce high-early-strength concrete.  
 

(c) Concrete Temperature shall be measured in accordance with the requirements of 
ASTM C1064. 

 
(d) Quality Assurance for Low Permeability Concrete: 

 
General: 
 
At least two trial batches, using job materials, with permissible combination of 
cementitious materials shall be prepared, and test specimens shall be cast by the 
Contractor and tested by the Department for permeability and strength at least a month 
before the field application.  The permeability samples shall be cylindrical specimens with 
a 4-inch diameter and at least 4-inches in length.  Cylinders will be tested at 28 days in 
accordance with VTM 112.  The test value shall be the result of the average values of 
tests on two specimens from each batch.  Permeability values obtained from trial batches 
shall be 500 coulombs below the maximum values specified in Table II-17 of the 
Specifications to be acceptable. 
 
Acceptance Tests: 
 
For each set of cylinders made for compressive strength tests, two additional cylinders 
shall be made for the permeability test.  The Department will be responsible for making 
and testing all permeability test specimens. 
 
If the average permeability test result is equal to or less than the value for the specified 
class of concrete in Table II-17, then full payment will be made for the lot the average 
permeability test result represents.  However, if the average permeability test result 
exceeds the coulomb value in Table II-17, payment for that lot of concrete shall be 
reduced by 0.005 percent for each coulomb above the coulomb value in Table II-17 
multiplied by the bid item cost of the concrete times the number of cubic yards or cubic 
meters of concrete in the lot.  The reduction in price will not exceed 5 percent of the bid 
price of the concrete.  Any concrete with a coulomb value that exceeds the maximum 
required in Table II-17 by 1000 coulomb will be rejected.  However, bridge deck concrete 
with any coulomb value exceeding the maximum required by over 1000 coulomb may be 
accepted by the Engineer at 95 percent of the bid price if the concrete in question has the 
required strength and meets other specification requirements, and the Contractor applies, 
at his own expense, an approved epoxy concrete overlay to the top of the entire deck.  In 
such case deck grooving will not be required.  Epoxy overlays over latex overlays will not 
be permitted.  The adjustment to the roadway grade shall be made as required by the 
Engineer at the Contractor's expense. 
 



Similarly, concrete in abutments and pier caps with coulomb value exceeding the 
maximum required in Table II-17, by more than 1000 coulomb may be accepted at 95 
percent of the bid price if it has the required strength and meets other specification 
requirements, and the Contractor applies at his own expense, one coat of Type EP-3B 
and one coat of EP-3T in conformance with the requirements of Section 243.02 of the 
Specifications, on top of the pier cap or abutment seat. 
 

Section 217.09(b) Ready Mixed Concrete is amended to replace the second paragraph with the 
following: 
 

Each load of transit or shrink-mixed concrete shall be accompanied by Form TL-28 signed by the 
VDOT Certified Concrete Field Technician or a designated company representative working 
under the direction of the VDOT Certified Concrete Field Technician.  The form shall be delivered 
to the Inspector at the site of the work.  Loads that do not carry such information or that do not 
arrive in satisfactory condition shall not be used. 

 
Section 217.09(b) Ready-Mixed Concrete is amended to replace the fourth paragraph and the table 
with the following: 

 
Each batch of concrete shall be delivered to the site of work and discharged within 90 minutes of 
the time the cement is introduced into the mixture unless approved otherwise by the Engineer. 
 

Section 217.09(b)1. Transit mixing is amended to replace the first paragraph with the following: 
 

1. Transit mixing:  Concrete shall be mixed in a truck mixer.  Mixing shall begin 
immediately after all ingredients are in the mixer and shall continue for at least 70 
revolutions of the drum or blades at the rate of at least 14 but no more than 20 
revolutions per minute. 



SS40404-0714                                                                                                               February 19, 2014 
 

VIRGINIA DEPARTMENT OF TRANSPORTATION 
2007 ROAD AND BRIDGE SUPPLEMENTAL SPECIFICATIONS 

 
SUPPLEMENTAL SECTION 404—HYDRAULIC CEMENT CONCRETE OPERATIONS  

 
SECTION 404—HYDRAULIC CEMENT CONCRETE OPERATIONS of the Specifications is amended as 
follows: 
 

Section 404.02(e) Prestressed concrete deck panels is deleted. 
 

Section 404.03(a) Forms is amended to replace the first paragraph with the following: 
 

(a) Forms: On concrete beam bridges, the Contractor shall have the option of using corrugated 
metal bridge deck forms or wood forms to form that portion of bridge decks between beams 
unless otherwise specified on the plans.  On steel beam bridges, the Contractor shall have 
the option of using corrugated metal bridge deck forms or wood forms to form that portion of 
bridge decks between beams or girders unless otherwise specified on the plans.  However, 
corrugated metal forms shall not be used to form overhangs or portions of slabs where a 
longitudinal joint occurs between beams or girders. 
 
The Contractor shall submit calculations and layout details of the overhang supports and 
formwork, including fabrication and erection details, to the Engineer for review in accordance 
with the requirements of Section 105.10. Overhang formwork details shall be signed and 
sealed by a Professional Engineer, holding a valid license to practice engineering in the 
Commonwealth of Virginia. 
 

Section 404.03(a)2 Prestressed deck panel forms is deleted. 
 
Section 404.03(j) Removing Formwork and Forming for and Placing Superimposed Elements is 
amended to replace “1. Formwork” with the following: 
 

1. Formwork may be removed as follows: 
 

a. Side forms or elements not immediately subjected to loading (for example: 
footings and walls or columns with height to width ratios less than 10:1 [h/w < 
10:1]): 48 hours or 30 percent concrete strength ( f'c).  For the purposes herein, 
width will be considered the narrowest portion of the element measured 
horizontally across its surface. 
 
The time period noted for form removal shall begin at the completion of the 
concrete placement and is exclusive of hours when any portion of the surface of 
the concrete element is below 40 degrees F. 
 

b. All other elements (for example: soffits of pile caps, bent caps and pier caps):  
60 percent concrete strength (f'c). 

 
Section 404.04—Bridge Deck Construction of the Specifications is amended to replace the first 
paragraph with the following:  

 
Prior to the beginning of deck placement, screeds shall be approved by the Engineer. Fogging or 
misting devices attached to the screed shall not be permitted.  No fogging or misting above 
concrete shall be permitted prior to the screeding operation.  Fogging or misting shall only be 
permitted immediately after the screeding operation and any hand-finishing that has been 
completed to the concrete surface, and prior to applying the wet-curing mechanism. 



 
Section 404.08—Measurement and Payment is amended to replace the second paragraph with the 
following: 
 

The volume of bridge deck slab concrete allowed for payment will be computed using the actual 
thickness of the slab, not to exceed the plan thickness plus 1/2 inch, for the area between faces of 
sidewalks, curb lines, railings, or parapets.  The area beneath sidewalks, curbs, railings, or parapets 
will be based on the plan thickness. 
 

Section 404.08—Measurement and Payment is amended to replace the fourth paragraph with the 
following: 

 
If corrugated metal bridge deck forms are used in lieu of removable forms, the price for concrete shall 
include furnishing and placing metal forms, additional concrete required to fill corrugations, work 
necessary to facilitate inspection of the underside of the deck, repairing deficiencies, and 
strengthening beams or girders to maintain the design live-load rating of the bridge. 
 



SS21112-1214                                                                                                         December 2, 2014 
 

VIRGINIA DEPARTMENT OF TRANSPORTATION 
2007 ROAD AND BRIDGE SUPPLEMENTAL SPECIFICATIONS 

 
SUPPLEMENTAL SECTION 211—ASPHALT CONCRETE  

 
 
SECTION 211—ASPHALT CONCRETE of the Specifications is replaced with the following: 

 
 
211.01—Description 
 
Asphalt concrete shall consist of a combination of mineral aggregate and asphalt material mixed 
mechanically in a plant specifically designed for such purpose. 
 
An equivalent single-axle load (ESAL) will be established by the Engineer, and SUPERPAVE mix 
types may be specified as one of the types listed as follows: 
 

Mix Type 
Equivalent Single-Axle Load 

(ESAL) Range (millions) 
Minimum Asphalt 

Performance Grade (PG)2 
Aggregate Nominal 

Maximum Size1 

SM-9.0A 0 to 3 64S-16 3/8 in 

SM-9.0D 3 to 10 64H-16 3/8 in 

SM-9.0E Above 10 64E-22 3/8 in 

SM-9.5A 0 to 3 64S-16 3/8 in 

SM-9.5D 3 to 10 64H-16 3/8 in 

SM-9.5E Above 10 64E-22 3/8 in 

SM-12.5A 0 to 3 64S-16 1/2 in 

SM-12.5D 3 to 10 64H-16 1/2 in 

SM-12.5E Above 10 64E-22 1/2 in 

IM-19.0A Less than 10 64S-16 3/4 in 

IM-19.0D 10 to 20 64H-16 3/4 in 

IM-19.0E 20 and above 64E-22 3/4 in 

BM-25.0A All ranges 64S-16 1 in 

BM-25.0D Above 10 64H-16 1 in 
 
1Nominal Maximum Size is defined as one sieve size larger than the first sieve to retain more 
than 10 percent aggregate. 

 
2Minimum Asphalt Performance Grade (PG) is defined as the minimum binder performance 
grade for the job mixes as determined by AASHTO T170 or AASHTOM332. 

 
Asphalt concrete shall conform to the requirements for the mix type designated on the plans or 
elsewhere in the contract for use 
 
At the Contractor’s option, an approved Warm Mix Asphalt (WMA) additive or process may be used to 
produce the asphalt concrete (AC) mix type designated. 
 
 



211.02—Materials 
 

(a) Asphalt materials shall conform to the requirements of Section 210 except asphalt 
cement materials shall be performance graded (PG) in accordance with the requirements 
of AASHTO M332.  In addition, asphalt mixtures with the E designation shall meet the 
asphalt cement requirements in Section 211.04(e)1 of the Specifications. 

 
(b) Coarse aggregate shall be Grade A or B conforming to the requirements, except for 

grading, of Section 203 for quality.  In addition, the coarse aggregate sizes retained on 
and above the No. 4 sieve shall comply with the coarse aggregate requirements in Table 
II-12A.  Flat and elongated (F&E) particles shall be tested in accordance with the 
requirements of ASTM D 4791, and coarse aggregate angularity (CAA) shall only be 
tested on crushed gravel in accordance with the requirements of ASTM D 5821. 

 
(c) Fine aggregate shall conform to the requirements, except for grading, of Section 202 for 

quality and the fine aggregate requirements in Table II-12A.  Fine aggregate angularity 
(FAA) shall be tested in accordance with the requirements of AASHTO T 304 (Method A) 
and the sand equivalent (SE) shall be tested in accordance with the requirements of 
AASHTO T 176. 

 
(d) After a gradation test is performed: 

 
1. If 10 percent or more of the material is retained on the No. 4 sieve, that portion 

shall be tested in accordance with the requirements for coarse aggregate. 
 
2. If 10 percent or more of the material passes the No. 4 sieve, that portion shall be 

tested for SE. 
 
3. If 10 percent or more of the material passes the No. 8 sieve, that portion shall be 

tested for FAA. 
 

(e) Fine or coarse aggregates that tend to polish under traffic will not be permitted in any 
final surface exposed to traffic except in areas where the two-way average daily traffic is 
less than 750 vehicles per day and as permitted elsewhere in these Specifications. 

 



TABLE II-12A 
Aggregate Properties 

  
  Coarse Aggregate Properties     

  CAA  ASTM D4791     

  1 fractured  2 fractured  F & E “(5:1)  Fine Aggregate 
Properties 

Mix Type  face  faces  % by weight  SE  FAA 

           
SM-9.0 A  85% min.  80% min.  10% max.1  40% min.  40% min. 

SM-9.0 D  85% min.  80% min.  10% max.1  45% min.  45% min. 

SM-9.0 E  95% min.  90% min.  10% max.1  45% min.  45% min. 

           

SM-9.5 A  85% min.  80% min.  10% max.1  45% min.  45% min. 

SM-9.5 D  85% min.  80% min.  10% max.1  45% min.  45% min. 

SM-9.5 E  95% min.  90% min.  10% max.1  45% min.  45% min. 

           

SM-12.5 A  85% min.  80% min.  10% max.1  45% min.  45% min. 

SM-12.5 D  85% min.  80% min.  10% max.1  45% min.  45% min. 

SM-12.5 E  95% min.  90% min.  10% max.1  45% min.  45% min. 

           

IM-19.0 A  85% min.  80% min.  10% max.1  45% min.  45% min. 

IM-19.0 D  95% min.  90% min.  10% max.1  45% min.  45% min. 

IM-19.0 E  95% min.  90% min.  10% max.1  45% min.  45% min. 

           

BM-25.0 A  80% min.  75% min.  10% max.1  45% min.  45% min. 

BM-25.0 D  80% min.  75% min.  10% max.1  45% min.  45% min. 
110 percent measured at 5:1 on maximum to minimum dimensions 

 
(f) Mineral filler shall conform to the requirements of Section 201. 
 
(g) Aggregate for asphalt concrete shall be provided in sufficient sizes and amounts to 

produce a uniform mixture. The Contractor shall indicate on the proposed job-mix formula 
the separate approximate sizes of aggregate to be used. 
 
Where segregation or nonuniformity is evident in the finished pavement, the Engineer 
reserves the right to require the Contractor to discontinue the use of crusher run or 
aggregate blends and to furnish separate sizes of open-graded aggregate material. 
 

(h) An antistripping additive shall be used in all asphalt mixes.  It may be hydrated lime or a 
chemical additive from the VDOT Materials Division Approved Products List No. 7 or a 
combination of both.  The approved chemical additive shall be added at a rate of not less 
than 0.30 percent by weight of the total asphalt content of the mixture. 
 
The mixture shall produce a tensile strength ratio (TSR) of not less than 0.80 for the 
design and production tests.  The TSR shall be determined in accordance with AASHTO 



T283, including a freeze-thaw cycle (4-inch specimens compacted with a Marshall 
Hammer or 3.5 by 6-inch specimens when compacted with a gyratory compactor); except 
that the 16-hour curing time requirement and the 72 to 96-hour storage period will not be 
enforced by the Department.  Design tests shall use the same materials that are to be 
used in the production mix and shall be conducted in a laboratory approved by the 
Department. 
 
When a chemical additive is used, it shall be added to the asphalt cement prior to the 
introduction of the cement into the mix.  Any chemical additive or particular concentration 
of chemical additive found to be harmful to the asphalt material or that changes the 
original asphalt binder performance grade (PG) shall not be used. 
 

(i) Hydrated lime shall conform to the requirements of ASTM C977.  Hydrated lime shall be 
added at a rate of not less than 1 percent by weight of the total dry aggregate. 
 
A separate bin or tank and feeder system shall be provided to store and accurately 
proportion the dry or slurried lime into the aggregate.  The lime and aggregate shall be 
mixed by pugmill or other Department approved means to achieve a uniform lime coating 
of the aggregate prior to entering the drier.  If lime is added in dry form, the aggregate 
shall contain at least 3 percent free moisture.  The Department will not permit the 
stockpiling of lime treated aggregate. 
 
The feeder system shall be controlled by a proportioning device, which shall be accurate 
to within ±10 percent of the specified amount.  The proportioning device shall have a 
convenient and accurate means of calibration.  A flow indicator or sensor shall be 
provided with the proportioning device and interlocked with the plant controls, aggregate 
feed or weigh system, such that production of the mixture shall be consistently 
maintained and, if there is a stoppage of the lime feed, interrupted. 
 
The method of introducing and mixing the lime and aggregate shall be subject to 
approval by the Engineer prior to beginning production. 
 

(j) Reclaimed Asphalt Pavement (RAP) material may be used as a component material of 
asphalt mixtures in conformance with the following: 

 
1. Asphalt surface, intermediate and base mixtures containing RAP (but without 

RAS) should use the performance grade (PG) of asphalt cement as indicated in 
Table II-I4A, however, the choice of PG to use in the mix shall be the 
responsibility of the Contractor in order to meet the requirements of Section 
211.01. 

 
2. The final asphalt mixture shall conform to the requirements for the type specified. 
 
3. During the production process, RAP material shall not be allowed to contact open 

flame. 
 
4. RAP material shall be handled, hauled, and stored in a manner that will minimize 

contamination.  Further, the material shall be stockpiled and used in such 
manner that variable asphalt contents and asphalt penetration values will not 
adversely affect the consistency of the mixture. 

 
5. RAP shall be processed in such a manner as to ensure that the maximum top 

size particle of material introduced into the mix shall be 2 inches.  The Engineer 
may require smaller sized particles to be introduced into the mix if the reclaimed 
particles are not broken down or uniformly distributed throughout the mixture 
during heating and mixing. 



 
(k) Reclaimed Asphalt Shingles (RAS) – Tear-off RAS Materials in Asphalt Concrete 

 
1. Asphalt surface, intermediate, and base mixtures containing Tear-off RAS 

Materials shall meet the requirements of Section 211.01 and 211.03 of the 
Specifications.  
 

2. Tear-off RAS Materials shall be discarded shingle scrap from the re-roofing of 
domestic buildings.  These tear-offs shall have been produced by the 
manufacturing process for roofing shingles.   
 
Tear-off RAS materials shall contain less than 3.0 percent foreign materials such 
as paper, roofing nails, wood, or metal flashing.  Materials shall be shredded 
prior to being incorporated in the AC mixture so that at least 99 percent of the 
shredded prior to being incorporated in the AC mixture so that at least 99 percent 
of the shredded pieces passes the ½ inch (12.5 mm) sieve and at least 80 
percent passed the #4 (4.75 mm) sieve. 
 
Tear-off RAS materials shall not have asbestos containing material (ACM) as 
defined by the National Emission Standards for Hazardous Air Pollutants 
(NESHAP), which is less than 1 percent asbestos.  The Contractor shall furnish a 
certification obtained from the recycler tat Polarized Light Microscopy (PLM) tests 
were performed on random samples of RAS at the rate of 1 test per 100 tons or if 
operating under a Virginia DEQ permit the rate will be the 1 test per 750 tons.  
The test results shall reveal no detectable level of ACM.  Copies of the test 
results from the recycler shall be available upon request. 
 

3. Asphalt Binder of the asphalt concrete mixture shall be Performance Grade (PG) 
of asphalt conforming to the requirements specified in Section 211 of the 
Specifications.   
 

4. RAS tear-offs in asphalt concrete shall be mixed mechanically in a plant 
specifically designed for asphalt concrete production. 
 

5. Contractors shall store tear-off RAS materials by stockpiling either whole or as 
partial shingles which have not been shredded or shredded shingles that meet 
the maximum size requirements.  Stockpiled RAS shall not be contaminated by 
dirt or other objectionable foreign materials.  Blending of the shingles with fine 
aggregate may be necessary to prevent conglomeration of shingle particles.  
When fine aggregate is used for this purpose, this material shall be accounted for 
in the mix design. 

 
(l) Reclaimed Asphalt Shingles (RAS) – Tabs RAS Materials in Asphalt Concrete 

 
1. Asphalt surface, intermediate, and base mixtures containing Tabs RAS 

Materials shall meet the requirements of Section 211.01 and 211.03 of the 
Specifications.  

 
2. Tabs RAS Materials shall be produced by the manufacturing process for 

domestic roofing shingles.  Blending or mixing of Tabs and Tear-offs shall not be 
permitted. 
 
Tabs RAS Materials shall be shredded prior to being incorporated into the 
asphalt concrete mixture so that one hundred percent of the shredded pieces are 
less than ½ inches (12.5mm) in any dimension. 
 



Tabs RAS Materials shall not contain asbestos fibers.  The Contractor shall 
furnish the Department a certification from the manufacturer of the shingles 
stating that the shingles are free of asbestos.  If a certification cannot be obtained 
then the contractor shall furnish test results of RAS sample analysis for Polarized 
Light Microscopy (PLM) on the shingles which certify the material to be used is 
free of asbestos.  Testing is required at the specified rate of 1 per manufacturer 
per type of RAS prior to processing and results shall be submitted prior to or 
during the stockpile approval process. 
 

3. Asphalt Binder of the asphalt concrete mixture shall be Performance Grade (PG) 
of asphalt conforming to the requirements specified in Section 211 of the 
Specifications.   

 
4. Tabs RAS Materials in asphalt concrete shall be mixed mechanically in a plant 

specifically designed for asphalt concrete production. 
 
5. Contractors shall store Tabs RAS materials by stockpiling either whole or as 

partial shingles which have not been shredded or shredded shingles that meet 
the maximum size requirements.  Stockpiled RAS shall not be contaminated by 
dirt or other objectionable foreign materials.  Blending of the shingles with fine 
aggregate may be necessary to prevent conglomeration of shingle particles.  
When fine aggregate is used for this purpose, this material shall be accounted for 
in the mix design. 
 

(m) Warm Mix Asphalt (WMA) additives or processes shall be approved by the Department 
prior to use and shall be obtained from the Department’s approved list which is included 
in the Materials Division’s Manual of Instructions. 

 
 

211.03—Job-Mix Formula 
 
The Contractor shall submit a job-mix formula for each mixture planned for use on the project for the 
Department’s evaluation and approval through the “Producer Lab Analysis and Information Details” 
(PLAID) website.  Paper copies of the job mix formula along with supporting documentation shall also 
be submitted to the Department.  The job-mix formula shall be within the design range specified.  The 
job-mix formula shall establish a single percentage of aggregate passing each required sieve, a 
single percentage of asphalt material to be added to the aggregate, a temperature at which the 
mixture is to be produced, and a temperature at which the mixture is to be compacted for 
SUPERPAVE testing in accordance with the requirements of AASHTO R35.  Each approved job-mix 
formula shall remain in effect provided the results of tests performed on material currently being 
produced consistently comply with the requirements of the job-mix formula for grading, asphalt 
content, temperature, and SUPERPAVE compaction results and the requirements of Section 315. 

 
(a) SUPERPAVE mixes shall be designed and controlled in accordance with the 

requirements of AASHTO R35 and as specified herein.  The Contractor shall have 
available all of the equipment outlined in AASHTO T312 (Section 4-6) and a Department-
certified Asphalt Mix Design Technician.  The SUPERPAVE mixture shall be compacted 
in a gyratory compactor with an internal angle of 1.16 + 0.02 degrees.  The internal angle 
shall be measured and calibrated using a cold (non-mix) device.  The SUPERPAVE 
Gyratory Compactor (SGC) shall be one from the Department’s approved list of devices 
found in the VDOT Materials Division’s Manual of Instructions.  The SUPERPAVE mixes 
shall conform to the requirements of Table II-13 and Table II-14.  Section 7.1.2 of 
AASHTO R30 shall be modified such that the compaction temperature is as specified in 
(d) 6 herein. 

 



(b) In conjunction with the submittal of a job-mix formula, the Contractor shall submit 
complete SUPERPAVE design test data, ignition furnace calibration data in accordance 
with VTM-102 prepared by an approved testing laboratory, and viscosity data or supplier 
temperature recommendations for the asphalt cement if different from (d) 6 herein. 

 
(c) Three trial blends for gradation shall be run at one asphalt content. 
 

TABLE II-13 
Asphalt Concrete Mixtures: Design Range1 

 

 
Mix Type 

Percentage by Weight Passing Square Mesh Sieves 

2 
in 

1 ½ 
in 

1 
in 

¾ 
in 

½ 
in 

3/8 
in 

No. 
4 

No. 
8 

No. 
30 

No. 
50 

No. 
200 

SM-9.0 
A,D,E     1002 90-100 90 

max. 47-67   2-10 

SM-9.5 
A,D,E     1002 90-100 80 

max. 38-67   2-10 

SM-12.5 
A,D,E    100 95-100 90 

max. -- 34-50   2-10 

IM-19.0 
A,D,E   100 90-100 90 

max. -- -- 28-49   2-8 

BM-25.0 
A,D  100 90-100 90 

max. -- -- -- 19-38   1-7 

C 
(Curb Mix)     100 92-100 70-75 50-60 28-36 15-20 7-9 

 
1SM = Surface Mixture; IM = Intermediate Mixture; BM = Base Mixture; C = Curb Mixture. 
2A production tolerance of 1% will be applied to this sieve regardless of the number of tests in the 
lot. 
 



 
TABLE II-14 

Mix Design Criteria 

Mix Type VTM (%) 
Production 

VFA 
(%) 

VFA (%) 
Production 

Min. 
VMA 

Fines/Asphalt 
Ratio 

No. of 
Gyrations 

 (Note 1) Design (Note 2) (%) (Note 3) N Design 
       
SM-9.0A Notes 1,2,3 2.0-5.0 75-80 70-85 16 0.6-1.3 65 
SM-9.0D Notes 1,2,3 2.0-5.0 75-80 70-85 16 0.6-1.3 65 
SM-9.0E Notes 1,2,3 2.0-5.0 75-80 70-85 16 0.6-1.3 65 
       
SM-9.5A Notes 1,2,3 2.0-5.0 73-79 68-84 15 0.6-1.2 65 

SM-9.5D Notes 1,2,3 2.0-5.0 73-79 68-84 15 0.6-1.2 65 

SM-9.5E Notes 1,2,3 2.0-5.0 73-79 68-84 15 0.6-1.2 65 
       
SM-12.5A Notes 1,2,3 2.0-5.0 70-78 65-83 14 0.6-1.2 65 
SM-12.5D Notes 1,2,3 2.0-5.0 70-78 65-83 14 0.6-1.2 65 
SM-12.5E Notes 1,2,3 2.0-5.0 70-78 65-83 14 0.6-1.2 65 
            
IM-19.0A Notes 1,2,3 2.0-5.0 69-76 64-81 13 0.6-1.2 65 
IM-19.0D Notes 1,2,3 2.0-5.0 69-76 64-81 13 0.6-1.2 65 
IM-19.0E Notes 1,2,3 2.0-5.0 69-76 64-81 13 0.6-1.2 65 
       
BM-25.0A Notes 2,3,4 1.0-4.0 67-87 67-92 12 0.6-1.3 65 
BM-25.0D Notes 2,3,4 1.0-4.0 67-87 67-92 12 0.6-1.3 65 
 

1SM = Surface Mixture; IM = Intermediate Mixture; BM = Base Mixture. 
Note 1:  Asphalt content should be selected at 4.0 % Air Voids, 
Note 2:  During production of an approved job mix, the VFA shall be controlled within these limits. 
Note 3:  Fines-asphalt ratio is based on effective asphalt content. 
Note 4:  Base mix shall be designed at 2.5% air voids.  BM-25.0A shall have a minimum asphalt content of 

4.4% unless otherwise approved by the Engineer.  BM-25.0D shall have a minimum asphalt 
content of 4.6% unless otherwise approved by the Engineer. 

 
 
(d) The SUPERPAVE design test data shall include, but not be limited to, the following 

information: 
 
1. Grading data for each aggregate component of three trial blends shall be 

submitted to the Department.  The data for the mixture shall show percent 
passing for the following sieves: 2 inch, 1 1/2 inch, 1 inch, 3/4 inch, 1/2 inch, 3/8 
inch, No. 4, No. 8, No. 16, No. 30, No. 50, No. 100, and No. 200.  The grading 
shall be reported to the nearest 1.0 percent except the No. 200 sieve shall be 
reported to the nearest 0.1 percent. 

 
2. The test data shall include, but not be limited to, the percentage of each 

aggregate component as compared to the total aggregate in the asphalt mixture.  
The specific gravity and aggregate properties for coarse and fine aggregates 
defined in Section 211.02 (b) and (c), including flat and elongated properties, for 
each aggregate component or for the total aggregates used in the mixture shall 
be reported.  Aggregate properties, except sand equivalent, shall be reported for 
RAP portions of a mixture.  The aggregate specific gravity of RAP shall be the 



effective aggregate specific gravity calculated from the results of tests conducted 
in accordance with AASHTO T 209 and VTM-102. 

 
3. The aggregate grading in the asphalt mixture shall be determined by igniting or 

extracting the asphalt from a laboratory-prepared sample.  The laboratory sample 
shall be batched on the basis of component percentages as indicated in (d)2 
herein and at the proposed job-mix asphalt content.  The aggregate shall be 
obtained in accordance with the requirements of VTM-102 or VTM-36, when 
approved.  Sieves specified in (d)1 herein shall be reported, beginning with the 
top size for the mix. 

 
4. The following volumetric properties of the compacted mixture, calculated on the 

basis of the mixture’s maximum specific gravity determined in accordance with 
AASHTO T-209, shall be reported to the Engineer.  The mixture shall be aged in 
accordance with AASHTO R30 and the bulk specific gravity of the specimens 
determined in accordance with AASHTO T-166, Method A, for each asphalt 
content tested.  Properties shall be determined and reported in accordance with 
the requirements of AASHTO R35. 
 

a. Voids in total mix (VTM) 
 
b. Voids in mineral aggregate (VMA) 
 
c. Voids filled with Asphalt (VFA) 
 
d. Fines/Asphalt ratio (F/A) 

 
5. The value of the maximum specific gravity of the asphalt mixture used in (c)4 

herein shall be reported to three decimal places. 
 
6. The mixing and compaction temperature for testing shall be as follows: 
 

a. For mixes designation A, the mix temperature shall be 300 degrees F to 
310 degrees F and the compaction temperature shall be 285 degrees F to 
290 degrees F. 
 

b. For mixes designation D, the mix temperature shall be 310 degrees F to 
320 degrees F and the compaction temperature shall be 295 degrees F 
to 300 degrees F. 
 

c. In cases involving PG 64E-22 or modified binders, the temperatures shall 
be based on documented supplier’s recommendations. 

 
7. The field correction factor as determined by subtracting the bulk specific gravity 

of the aggregate from the effective specific gravity of the aggregate at the design 
asphalt content. 
 

8. For surface mixes, permeability test data shall be submitted in accordance with 
VTM 120 using either single point verification or the regression method for each 
surface mix having a different gradation.  If the average of the permeability 
results from the single point verification method exceeds 150 x 10-5 cm/sec, or if 
the regression method predicts a permeability exceeding 150 x 10-5 cm/sec at 
7.5% voids, the Contractor shall redesign the mixture to produce a permeability 
number less than 150 x 10-5 cm/sec. 
 



(e) The SUPERPAVE design binder content test data shall be plotted on graphs as 
described in AASHTO R 35 and shall show that the proposed job-mix formula conforms 
to the requirements of the designated mix type. 

 
(f) A determination will be made to verify if any asphalt concrete mixture being produced 

conforms to the job-mix formula approved by the Department.  The Department and 
Contractor will test the mixture using samples removed from production.  The following 
tests will be conducted to determine the properties listed: 

 
Property Test 

Asphalt content VTM-102, (VTM-36 when approved) 
Gradation AASHTO T-30 
SUPERPAVE properties AASHTO R35 
Asphalt cement material AASHTO T316 or T-201 

 
For Warm Mix Asphalt (WMA), SUPERPAVE properties for mixing and compaction 
temperatures will be determined by the Department and Contractor based on the mix 
designations in Section 211.03(d)6. 
 
The Department will perform rut testing in accordance with the procedures detailed in 
VTM-110.  If the results of the rut testing do not conform to the following requirements, 
the Engineer reserves the right to require adjustments to the job-mix formula: 
 

Mix Designation Maximum Rut Depth, mm 

A 7.0 
D 5.5 

E, (S) 3.5 
 
After calibration of the gyratory compactor is completed, the Engineer may require the 
Contractor to make adjustments to the job-mix formula. 
 
If the Department determines that the mixture being produced does not conform to the 
approved job-mix formula and volumetric properties specified in Table II-14 based on the 
Department’s or Contractor’s test results, the Contractor shall immediately make 
corrections to bring the mixture into conformance with the approved job-mix formula or 
cease paving with that mixture. 
 
Subsequent paving operations using either a revised or another job-mix formula that has 
not been verified as described herein shall be limited to a test run of 100 to 300 tons of 
mixture if such material is to be placed in Department project work.  No further paving for 
the Department using that specific mixture shall occur until the acceptability of the 
mixture being produced has been verified using the 100 to 300 ton constraint. 



 
TABLE II-14A 

Recommended Performance Grade of Asphalt Cement 

 Percentage of Reclaimed Asphalt Pavement (RAP) in Mix 

Mix Type %RAP ≤ 25.0% 25.0% < %RAP ≤ 30% 25.0% < %RAP ≤ 35% 

SM-4.75A, SM-9.0A, 
SM-9.5A, SM-12.5A PG 64S-22 PG 64S-22  

SM-4.75D, SM-9.0D, 
SM-9.5D, SM-12.5D PG 64H-22 PG 64S-22  

 IM-19.0A PG 64S-22 PG 64S-22  

 IM-19.0D PG 64H-22 PG 64S-22  

BM-25.0A PG 64S-22  PG 64S-22 

BM-25.0D PG 64H-22  PG 64S-22 
 
 
Based on rut testing performed by the Department and/or field performance of the job 
mix, the Engineer reserves the right to require the Contractor to make adjustments to the 
job-mix formula. 
 

(g) When utilizing  RAS Materials (Tear-off or Tabs), the Contractor shall submit material 
samples to include the RAS stockpiled tear-off shingles, reclaimed asphalt pavement 
(RAP) and PG Binder. 
 
The amount of RAS material used in the recycled mixture shall be no more than five 
percent of the total mixture weight.  However, the combined percentages of RAS and 
RAP shall not contribute more than 30 percent (by weight) of the total asphalt content of 
the mixture, according to the following equation: 
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Where: 
% RASmix = Percent RAS in  the Job Mix Formula 
% ACRAS = Average Percent AC in the RAS 
% RAPmix = Percent RAP in the Job Mix Formula 
% ACRAP = Average Percent AC in the RAP 
% ACJMF = Design AC content of the JMF 

 
The Contractor shall determine the asphalt content of the RAS using AASHTO T-164, 
Method B, or VTM-102 and report the average results to the nearest 0.1 percent.  When 
the ignition furnace is used, a correction factor shall be applied for the non-asphalt 
combustible materials in the RAS.  Unless the actual correction factor is determined by 
comparing the test results on paired samples from AASHTO T-164 Method B and VTM-
102, the estimated correction factor for the RAS shall be 5 percent. 
 
Used separately or with RAP, RAS can be used to stiffen the asphalt concrete mixture 
binder to meet the requirements in Section 211.01 of Specifications.  Asphalt surface, 



intermediate, and base mixtures containing RAS in order to meet the asphalt concrete 
mixture stiffness of PG 64H-16 should use PG 64S-22 asphalt cement.  Further, mixes 
using RAS shall not exceed the 30 percent (by weight) and are required to use the 
maximum binder replacement criteria noted here: 
 

● 5% RAS and 0% RAP 
● 4% RAS and 5% RAP minimum 
● 3% RAS and 10% RAP minimum 
● 2% RAS and 20% RAP minimum 
 

Interpolation shall be used to determine combinations between the whole number 
RAS/RAP usage figures shown herein, subject to review and approval by the Engineer. 

 
 
211.04—Asphalt Concrete Mixtures 
 
Asphalt concrete mixtures shall conform to the requirements of Table II-14 and the following: 

 
(a) Types SM-9.0A, SM-9.0D, SM-9.0E, SM-9.5A, SM-9.5D, SM-9.5E, SM-12.5A, SM-

12.5D, and SM-12.5E asphalt concrete shall consist of crushed stone, crushed slag, or 
crushed gravel and fine aggregate, slag or stone screenings, or a combination thereof 
combined with asphalt cement. 
 
NOTE: For all surface mixes, except where otherwise noted, no more than 5 percent of 
the aggregate retained on the No. 4 sieve and no more than 20 percent of the total 
aggregate may be polish susceptible.  At the discretion of the Engineer, SM-9.5AL or 
SM-12.5AL may be specified and polish susceptible aggregates may be used (without 
percentage limits). 
 
NOTE: Unless Type C (curb mix) is specified by the Engineer in the contract plans and 
specifications, SM9.0, SM-9.5, and SM-12.5 mix types are acceptable for use in the 
construction of asphalt curbing. 
 

(b) Types IM-19.0A, IM-19.0D, and IM-19.0E asphalt concrete shall consist of crushed 
stone, crushed slag, or crushed gravel and fine aggregate, slag or stone screenings, or a 
combination thereof combined with asphalt cement. 
 
NOTE:  At the discretion of the Engineer, an intermediate mix may be designated as 
either SM-19.0A, SM-19.0D or SM-19.0E.  When designated as such, no more than 5 
percent of the aggregate retained on the No. 4 sieve may be polish susceptible.  All 
material passing the No. 4 sieve may be polish susceptible. 
 

(c) Types BM-25.0A and BM-25.0D asphalt concrete shall consist of crushed stone, 
crushed slag, or crushed gravel and fine aggregate, slag or stone screenings, or a 
combination thereof combined with asphalt cement. 

 
(d) Type C (curb mix) asphalt concrete shall consist of a blend of No. 78 or No. 8 crushed 

aggregate, No. 10 crushed aggregate, fine aggregate, mineral filler, and a stabilizing 
additive from the Department’s approved list found in the Materials Division’s Manual of 
Instructions combined with 6.0 to 9.0 percent of PG 64S-22.  This mix does not require a 
volumetric mix design or volumetric testing under the SUPERPAVE system. 

 
(e) Type SM-9.5, SM-12.5, IM-19.0 and BM-25.0 asphalt concrete may be designated E 

(polymer modified), or stabilized (S).  Asphalt concrete mixtures with the E designation 
may not be stabilized. 

 



1. Type E designated mixtures shall consist of mixes incorporating a neat asphalt 
material with polymer modification complying with the requirements of PG 64E-
22 and have a rolling thin film oven test residue elastic recovery at 77 degrees F 
of a minimum of 70 percent when tested in accordance with ASTM D 6084 
procedure A.  E designated mixtures shall not contain more than 15 percent 
reclaimed asphalt pavement (RAP) material (by weight) or 3 percent recycled 
asphalt shingles (RAS) (by weight). 

 
2. Type (S) asphalt mixtures shall consist of mixes incorporating a stabilizing 

additive from the Department’s approved list found in the Materials Division’s 
Manual of Instructions.  These mixes shall be designated with an (S) following 
the standard mix designation.  The minimum required additive shall be as 
specified on the Department’s approved list found in the Materials Division’s 
Manual of Instructions. 

 
3. Type L asphalt mixtures will be allowed to contain a 100 percent polishing 

coarse and fine aggregate.  These mixes shall be designated with a L following 
the standard mix designation. 

 
 
211.05—Testing 
 
The Contractor shall provide the quality control and quality assurance necessary for the Department 
to determine conformance with the required grading, asphalt content, and temperature properties for 
asphalt concrete. 
 
The Contractor shall have a Department-certified Asphalt Mix Design Technician for designing and 
adjusting mixes as necessary.  The Asphalt Mix Design Technician or Asphalt Plant Level II 
Technician may perform testing of asphalt mixes.  The Asphalt Mix Design Technician shall be 
responsible for reviewing and approving the results of all testing.  The Asphalt Mix Design Technician 
shall be available and have direct communication with the plant for making necessary adjustments in 
the asphalt concrete mixes at the mixing plant.  The Asphalt Mix Design Technician and Asphalt Plant 
Level II Technician shall each be capable of conducting any tests necessary to put the plant into 
operation; however, the Asphalt Mix Design Technician shall be responsible for producing a mixture 
that complies with the requirements of these Specifications.  The Department will award certification. 
 
The Contractor shall maintain all records and test results associated with the material production and 
shall maintain appropriate current quality control charts.  Test results and control charts shall be 
available for review by the Engineer. 
 
The Contractor shall execute a quality control plan of process inspections and tests, including the 
determination of SUPERPAVE properties.  The results of the SUPERPAVE tests shall be used, along 
with the results of other quality control efforts, to achieve and maintain the quality of the mixture being 
produced. 
 
The Contractor shall perform at least one field SUPERPAVE test per day per mix or per 1,000 tons 
per mix if more than 1,000 tons of a mix is produced per day.  Aging as described in AASHTO R30 
shall not be performed.  If less than 300 tons of asphalt mixture is produced under a single job-mix 
formula in a day, field SUPERPAVE testing will not be required on that day.  That day’s tonnage shall 
be added to subsequent production.  When the accumulated tonnage exceeds 300 tons, minimum 
testing frequency shall apply.  Field SUPERPAVE test results shall be plotted and displayed in control 
chart form in the plant immediately following the completion of each individual test.  The tests shall 
determine asphalt content in percentages to the nearest 0.01.  The tests shall determine VTM, VMA, 
VFA, and F/A in percentages to the nearest 0.1 percent.  The Department will conduct on-site 
inspections so the Contractor’s Asphalt Mix Design Technician can demonstrate knowledge of the 
SUPERPAVE mix design and production requirements on Department-supplied mixtures. 



 
Aggregate specific gravity and aggregate property tests shall be conducted by a Department-certified 
Aggregate Properties Technician or Asphalt Mix Design Technician on each aggregate component 
(including RAP) or total aggregate mixture once at mix design stage and once prior to beginning 
production in each calendar year.  Sand equivalent shall not be determined on RAP.  In addition, for 
each 50,000 tons of each aggregate size used at each plant, aggregate specific gravity and the 
results of aggregate property tests shall be reported for each aggregate component or the total 
aggregate mixture.  Otherwise, if the total blend (cold feed) is used to determine aggregate specific 
gravity and aggregate properties, these tests shall be run for each 50,000 tons of the total blend. 
 
Field SUPERPAVE tests shall be performed to N design gyrations as specified in Table II-14. 
 
For surface mixes, permeability test data shall be submitted in accordance with VTM 120 using either 
single point verification or the regression method for each surface mix having a different gradation.   
 
A minimum of one permeability samples will be taken and test run in the first lot, and every other lot 
thereafter, and results submitted to the District Materials Engineer.   
 
 
211.06—Tests 
 
The Department may sample materials entering into the composition of the asphalt concrete, the 
mixture, or the completed pavement.  The Contractor shall cooperate with the Engineer in obtaining 
these samples.  When samples are obtained from the pavement by coring, the resulting voids shall 
be filled and refinished by the Contractor without additional compensation. 
 
Abson recovery samples shall be PG graded according to the requirements of AASHTO M 322-14.  
Samples meeting the required grades specified in Section 211.01 shall be acceptable. 
 
When the Department performs PG grading on the asphalt in a Contractor’s liquid asphalt storage 
tank, the Engineer will notify the asphalt concrete producer and binder supplier if tests indicate that 
the binder properties of the asphalt material differ from those of the approved job-mix.  The asphalt 
concrete producer and binder supplier shall determine what corrective action must be taken with the 
approval of the Engineer. 
 
 
211.07—Plant Inspection 
 
The Department will accept the preparation of asphalt concrete mixtures under a quality assurance 
plan.  The Contractor shall provide a laboratory as specified in Section 106.07. 
 
In addition, the Contractor shall have all laboratory scales and gyratory compactors calibrated once a 
year by an independent source.  The Contractor shall maintain the calibration records for 3 years 
from the date of the last calibration. 
 
 
211.08—Acceptance 
 
Acceptance will be made under the Department’s quality assurance program, which includes the 
testing of production samples by the Contractor and of monitor samples by the Department.  
Sampling and testing for the determination of grading, asphalt cement content, and temperature shall 
be performed by the Contractor, and the Department will perform independent monitor checks at a 
laboratory of its choosing.  The Contractor shall input such test results within 24 hours of sampling to 
the Department through the “Producer Lab Analysis and Information Details” (PLAID) website 
https://plaid.vdot.virginia.gov, unless otherwise approved by the appropriate District Materials 
Engineer. 

https://plaid.vdot.virginia.gov/


 
Where the Contractor’s test results indicate that the mixture conforms to the gradation, asphalt 
cement content, and mix temperature requirements of the Specifications, the mixture will be 
acceptable for these properties; however, nothing herein shall be construed as waiving the 
requirements of Section 106.06, Section 200.02, Section 200.03, and Section 315 of the 
Specifications or relieving the Contractor of the contractual obligation to furnish and install a finished 
functional product that conforms to the requirements of the Contract.   
 
If a statistical comparative analysis of the Contractor’s test results and the Department’s monitor tests 
indicate a statistically significant difference in the results and either of the results indicates that the 
material does not conform to the grading and asphalt cement content requirements of the 
Specifications, the Department and the Contractor will make an investigation to determine the reason 
for the difference.  If it is determined from the investigation that the material does not conform to the 
requirements of the Contract, price adjustments will be made in accordance with the requirements of 
Section 211.09. 
 
Acceptance for gradation and asphalt cement content will be based on the mean of results of eight 
tests performed on samples taken in a stratified random manner from each 4,000-ton lot (8,000-ton 
lots may be used when the normal daily production of the source from which the material is being 
obtained is in excess of 4,000 tons).  , The Contractor shall take samples from the approximate 
center of the truckload of material unless otherwise approved by the Engineer.  Any statistically 
acceptable method of randomization may be used to determine when to take the stratified random 
sample; however, the Department shall be advised of the method to be used prior to the beginning of 
production. 
 
A lot will be considered to be acceptable for gradation and asphalt content if the mean of the test 
results obtained is within the tolerance allowed for the job-mix formula as specified in Table II-15. 
 
The temperature of the mixture at the plant shall be controlled to provide load-to-load uniformity 
during changing weather conditions and surface temperatures.  The maximum temperature of mix 
designations A and D and base mixes shall not exceed 350 degrees F unless otherwise directed by 
the Engineer.  The maximum temperature as recommended by the supplier shall not be exceeded for 
a mix designated E or (S). 
 
If the job-mix formula is modified within a lot, the mean test results of the samples taken will be 
compared to the applicable process tolerance shown in Table II-15. 
 
Asphalt content will be measured as extractable asphalt or weight after ignition. 
 
Field SUPERPAVE tests will be performed by the Department in accordance with the requirements of 
AASHTO R35 during the production of the approved job mixes designed by the SUPERPAVE 
method.  Aging, as described in AASHTO R30, will not be performed.  Should any field SUPERPAVE 
test fail with regard to the limits specified in Table II-14, the Department may require that production 
be stopped until necessary corrective action is taken by the Contractor.  The Engineer will investigate 
and determine the acceptability of material placed and represented by failing field SUPERPAVE test 
results. 
 
Should visual examination by the Engineer reveal that the material in any load or portion of the paved 
roadway is obviously contaminated or segregated, that load or portion of the paved roadway will be 
rejected without additional sampling or testing of the lot.  If it is necessary to determine the gradation 
or asphalt content of the material in any load or portion of the paved roadway, samples will be taken 
and tested and the results will be compared to the requirements of the approved job-mix formula.  
The results obtained in the testing will apply only to the material in question. 

 



 
TABLE II-15 

Process Tolerance 
 

Tolerance on Each Laboratory Sieve and Asphalt Content: Percent Plus and Minus 
No. 

Tests 
Top 
Size1 

 
1 ½” 

 
1” 

 
¾” 

 
½” 

 
3/8” 

No. 
4 

No. 
8 

No. 
30 

No. 
50 

No. 
200 

 
A.C. 

1 0.0 8.0 8.0 8.0 8.0 8.0 8.0 8.0 6.0 5.0 2.0 .60 
2 0.0 5.7 5.7 5.7 5.7 5.7 5.7 5.7 4.3 3.6 1.4 0.43 
3 0.0 4.4 4.4 4.4 4.4 4.4 4.4 4.4 3.3 2.8 1.1 0.33 
4 0.0 4.0 4.0 4.0 4.0 4.0 4.0 4.0 3.0 2.5 1.0 0.30 
5 0.0 3.6 3.6 3.6 3.6 3.6 3.6 3.6 2.7 2.2 0.9 0.27 
6 0.0 3.3 3.3 3.3 3.3 3.3 3.3 3.3 2.4 2.0 0.8 0.24 
7 0.0 3.0 3.0 3.0 3.0 3.0 3.0 3.0 2.3 1.9 0.8 0.23 
8 0.0 2.8 2.8 2.8 2.8 2.8 2.8 2.8 2.1 1.8 0.7 0.21 

12 0.0 2.3 2.3 2.3 2.3 2.3 2.3 2.3 1.7 1.4 0.6 0.17 
1Defined as the sieve that has 100% passing as defined in Table II-13. 

 
 
211.09—Adjustment System 
 
If a lot of material does not conform to the acceptance requirements of Section 211.08, the 
Department will determine adjustment points as follows: 
 
 

Adjustment Points for Each 1% the Gradation Is Outside the Process Tolerance Permitted In 
Table II-15 

Sieve Size (Applied in 0.1% increments) 
1 1/2 in 1 
1 in 1 
3/4 in 1 
1/2 in 1 
3/8 in 1 
No. 4 1 
No. 8 1 
No. 30 2 
No. 50 2 
No. 200 3 

 
One adjustment point will be applied for each 0.1 percent that the material is out of the process 
tolerance for asphalt content. 
 
If the total adjustment for a lot is greater than 25 points, the Contractor shall remove the failing 
material from the road.  If the total adjustment is 25 points or less and the Contractor does not elect to 
remove and replace the material, the unit price for the material will be reduced 1 percent of the unit 
price bid for each adjustment point the material is outside of the process tolerance.  The Engineer will 
apply this adjustment to the tonnage represented by the sample(s). If the Engineer applies 
adjustment points against two successive lots, the Contractor shall ensure plant adjustment is made 
prior to continuing production. 
 
The Contractor shall control the variability of the Contractor’s product in order to furnish a consistently 
uniform mix.  When the quantity of any one type of material furnished to a project exceeds 4,000 tons, 



the variability of the total quantity furnished will be determined on the basis of the standard deviation 
for each sieve size and the asphalt content.  If the standard deviation is within the ranges specified in 
Table II-16, the Engineer will adjust the unit bid price for the material as indicated herein.  The 
Engineer will not make adjustments for standard deviation computations on more than two job mixes 
for the same type of material. 
 
 

TABLE II-16 
Standard Deviation 

 
Sieve Size 
and A.C. 

Standard Deviation 
1 Adjustment Point for Each 

Sieve Size and A.C. 

2 Adjustment Points 
for Each 

Sieve Size and A. C. 

3 Adjustment Points 
for Each 

Sieve Size and A.C. 

1/2 in. 3.8-4.7 4.8-5.7 5.8-6.7 
3/8 in 3.8-4.7 4.8-5.7 5.8-6.7 
No. 4 3.8-4.7 4.8-5.7 5.8-6.7 
No. 8 3.0-3.9 4.0-4.9 5.0-5.9 

No. 30 2.2-3.1 3.2-4.1 4.2-5.1 
No. 50 1.5-2.4 2.5-3.4 3.5-4.4 
No. 200 1.1-2.0 2.1-3.0 3.1-4.0 

A.C. 0.27-0.36 0.37-0.46 0.47-0.56 
 
The Engineer will reduce the unit bid price by 0.5 percent for each adjustment point applied for 
standard deviation. 
 
 
211.10—Referee System 
 

(a) If the test results obtained from one of the eight samples taken to evaluate a particular lot 
appear to be questionable, the Contractor may request in writing that the results of the 
questionable sample be disregarded, whereupon the Contractor shall have either an 
AASHTO-accredited lab or a Department lab perform tests on five additional samples 
taken from randomly selected locations in the roadway where the lot was placed. 
 
If the Engineer determines that one of the 8 test results appears to be questionable, the 
Department will perform tests on five additional samples taken from the randomly 
selected locations in the roadway where the lot was placed.  The test results of the seven 
original, i.e. unquestioned, samples will be averaged with the test results of the five road 
samples, and the mean of the test values obtained for the twelve samples will be 
compared to the requirements for the mean of twelve tests as specified in Table II-15. 
 

(b) If the Contractor questions the mean of the eight original test results obtained for a 
particular lot, the Contractor may request in writing approval to have either an AASHTO-
accredited lab or a Department lab perform additional testing of that lot. 
 
If the Engineer determines that the mean of the eight original test results are 
questionable, the Department will perform additional testing of that lot.  The test results of 
the eight samples will be averaged with the test results of four additional samples taken 
from randomly selected locations in the roadway where the lot was placed, and the mean 
of the test values obtained from the twelve samples will be compare to the requirements 
for the mean of twelve tests as specified in Table II-15. 
 



If the Contractor requests additional tests, as described in (a) or (b) herein, the 
Contractor shall sample the material and have either an AASHTO-accredited lab or 
Department lab test the material in accordance with Department-approved procedures.  
The Engineer may observe the sampling and testing. 
 
If the mean of the test values obtained for the twelve samples conforms to the 
requirements for the mean of twelve tests, the material will be considered acceptable.  If 
the mean of the test values obtained for the twelve samples does not conform to the 
requirements for the mean result of twelve tests, the lot will be adjusted in accordance 
with the adjustment rate specified in Section 211.09. 
 
Samples of the size shown herein shall be saw cut by the Contractor for testing without 
the use of liquids: 
 

Application Rate Minimum Sample Size 

125 lb/yd2 8 by 8 in 
150 lb/yd2 7 by 7 in 
200 lb/yd2 6 by 6 in 
300 lb/yd2 5 by 5 in 

 
 
211.11—Handling and Storing Aggregates 
 
Aggregates shall be handled, hauled, and stored in a manner that will minimize segregation and 
avoid contamination.  Aggregates shall be stockpiled in the vicinity of the plant and on ground that is 
denuded of vegetation, hard, well drained, or otherwise prepared to protect the aggregate from 
contamination. Placing aggregate directly from the crusher bins into the cold feed may be permitted 
provided the material is consistent in gradation.  When different size aggregates are stockpiled, the 
stockpiles shall be separated to prevent commingling of the aggregates. 
 
 
211.12—Asphalt Concrete Mixing Plant 
 
Plants used for the preparation of asphalt concrete mixtures shall conform to the following 
requirements: 

 
(a) Certification for Plant Operation and Sampling:  A Certified Asphalt Plant Level I 

Technician or a Certified Asphalt Plant Level II Technician shall sample material at the 
plant. 

 
(b) Plant Scales:  Scales shall be approved in accordance with the requirements of Section 

109.01. 
 
(c) Drier:  The plant shall include a drier(s) that continuously agitates the aggregate during 

the heating and drying process.  The aggregate shall be dried to a point at which the 
moisture content of the completed mixture does not exceed 1 percent as determined from 
samples taken at the point of discharge from the mixing operation. 

 
(d) Feeder for Drier:  The plant shall be equipped with accurate mechanical means for 

uniformly feeding the aggregate into the drier so that a consistent production and 
temperature are reached and maintained.  Where different size aggregates are required 
to comply with grading specifications, they shall be proportioned by feeding into the cold 
elevator through a multiple compartment feeder bin, one bin for each size used, equipped 
with positive action gates that can be securely locked to maintain desired proportioning. 

 



(e) Bins:  When bins are used, adequate and convenient facilities shall be provided to make 
possible the sampling of representative aggregate material from each bin.  Each 
compartment shall be provided with an overflow pipe of such size and location to prevent 
contamination of the aggregate in adjacent compartments.  Bins shall be provided with 
individual outlet gates that, when closed, will allow no leakage. 
 

(f) Thermometric Equipment:  The plant shall be equipped with a thermometric instrument 
so placed at the discharge chute of the drier as to register automatically or indicate the 
temperature of the heated aggregate or the completed mix if a drier drum mixing plant is 
used. 
 
A thermometric device shall be fixed in the asphalt feed line at a suitable location near 
the charging valve at the mixer unit. 
 
Thermometric devices shall be maintained in good working condition and shall be subject 
to checking against the laboratory thermometer.  Any thermometric devices that do not 
operate or accurately register temperatures shall be removed and repaired or replaced. 
 

(g) Pollution Control:  Pollution control shall conform to the requirements of Section 107.16. 
 
(h) Equipment for Preparation of Asphalt Material:  Tanks for the storage of asphalt 

material shall be equipped with a heating system capable of heating and holding the 
material at the required temperatures.  A separate storage tank or a storage tank having 
separate compartments shall be available for each grade of asphalt cement being used 
on the project.  The heating system shall be designed to heat the contents of the tank by 
means of steam, electricity, or other approved means so that no flame is in direct contact 
with the heating surface of the tank.  The circulating system for the asphalt material shall 
be designed to assure proper and continuous circulation during the operating period and 
to minimize oxidation.  Pipelines shall be steam jacketed or insulated to prevent undue 
loss of heat.  Storage facilities for asphalt material shall be sufficient capacity for at least 
one day’s operation or an equivalent means of supply shall be provided that will ensure 
continuous operation.  Provisions shall be made for measuring and sampling asphalt 
within storage tanks.  When asphalt material is proportioned by volume, the temperature 
of the asphalt material in storage shall be uniformly maintained at ±20 degrees F during 
operation of the plant by means of an automatic temperature control device.  A sampling 
valve shall be provided for sampling of each asphalt storage tank used in production of 
the mix.  If there are multiple storage tanks, a dedicated valve for each tank shall be 
provided. 

 
(i) Asphalt Control:  Asphalt material shall be accurately proportioned by volume or weight.  

When volumetric methods are used, measurements shall be made by means of meters 
or pumps, calibrated for accuracy.  The section of the asphalt line between the charging 
valve and the spray bar shall be provided with an outlet valve for checking the meter. 

 
When proportioned by weight, the asphalt material shall be weighed on approved scales.  
Dial scales shall have a capacity of not more than 15 percent of the capacity of the mixer.  
The value of the minimum graduation shall not be greater than 2 pounds. 
 
Except when a drier-drum mixing plant is used, the asphalt material bucket and its valves 
and spray bar shall be steam jacketed or heated by other Department approved means.  
The bucket shall have a capacity of at least 115 percent of the weight of the asphalt 
material required in any mixture and shall be supported by fulcrums. 
 
The asphalt shall be delivered to the mixer in multiple uniform streams for the full width of 
the mixer. 
 



(j) Proportioning Aggregates:  Mineral filler and any bag house fines the Contractor uses 
shall be metered or introduced by means of an approved device for uniform proportioning 
by weight or by volume. 
 
The weigh hopper shall be of sufficient size to hold the maximum required weight of 
aggregate for one batch without hand raking or running over.  Sufficient clearance 
between the weigh hopper and supporting devices shall be provided to prevent 
accumulation of foreign materials. 
 
The discharge gate of the weigh hopper shall be situated in such a manner that the 
aggregates will not segregate when dumped into the mixer.  Gates on the bins and weigh 
hopper shall be constructed to prevent leakage when closed. 
 

(k) Drum Mixer:  The aggregate shall be proportioned by a positive weight control at the 
cold aggregate feed by use of a belt scale that will automatically regulate the supply of 
material being fed and permit instant correction of variations in load.  The cold feed flow 
shall be automatically coupled with the asphalt flow to maintain the required proportions. 

 
(l) Batch Mixer:  The batch mixer shall be of a twin pugmill or other approved type, steam 

jacketed or heated by other approved means, and capable of producing uniform mixtures 
within the specified tolerances.  It shall be equipped with a sufficient number of paddles 
or blades operating at such speeds as to produce a properly and uniformly mixed batch.  
The number and arrangement of the mixer paddles shall be subject to the Engineer’s 
approval.  Worn or defective blades shall not be used in mixing operations. 
 
The mixer shall be provided with an approved time lock that will lock the discharge gate 
after the aggregates and asphalt have been placed in the mixer and will not release the 
gate until the specified time for mixing has elapsed. 
 
Batch-type mixing plants used to produce asphalt concrete shall be equipped with 
approved automatic proportioning devices.  Such devices shall include equipment for 
accurately proportioning batches of the various components of the mixture by weight or 
volume in the proper sequence and for controlling the sequence and timing of mixing 
operations.  The automated system shall be designed to interrupt and stop the batching 
operation at any time batch quantities are not satisfied for each of the materials going into 
the mix.  A means shall be provided for observing the weight of each material during the 
batching operation. 
 
The aggregate may be proportioned by cold feed controls in lieu of plant screens 
provided the cold aggregate feed conforms to the requirements specified in (j) herein. 
 
Should the automatic proportioning devices become inoperative, the plant may be 
allowed to batch and mix asphalt materials for a period of not more than 48 hours from 
the time the breakdown occurs provided alternate proportioning facilities are verbally 
approved by the Engineer.  Written permission of the Engineer will be required for 
operation without automatic proportioning facilities for periods longer than 48 hours. 
 

(m) Continuous Mixing Plant:  A continuous mixing plant shall include a means for 
accurately proportioning each size of aggregate either by weighing or volumetric 
measurement.  When gradation control is by volume, the unit shall include a feeder 
mounted under the compartment bins.  Each bin shall have an accurately controlled 
individual gate to form an orifice for volumetrically measuring the material drawn from 
each respective bin compartment.  The orifice shall be rectangular, with one dimension 
adjustable by positive mechanical means, and shall be provided with a lock.  Indicators 
shall be provided to show the individual gate opening in inches. The plant shall be 
equipped with a satisfactory revolution counter. 



 
The plant shall include a means for calibrating gate openings by weight.  The materials 
fed out of the bins through individual orifices shall be bypassed to a suitable test box, with 
each component material confined in a separate section.  The plant shall be equipped to 
conveniently handle test samples weighing up to 200 pounds per bin with accurate 
platform scales provided for this purpose. 
 
Positive interlocking control shall be provided between the flow of aggregate from the 
bins and the flow of asphalt material from the meter or other proportioning device.  This 
shall be accomplished by approved interlocking devices or other approved positive 
means. 
 
Accurate control of the asphalt material shall be obtained by weighing, metering, or 
volumetric measurement. 
 
The aggregate may be proportioned by cold feed controls in lieu of plant screens 
provided the cold aggregate feed conforms to the requirements specified in (j) herein. 
 
The plant shall include a continuous mixer of an approved type that is steam jacketed or 
heated by other approved means.  The paddles shall be of any adjustable type for 
angular position on the shafts and reversible to retard the flow of the mixture. 
 
Interlock cutoff circuits shall be included to interrupt and to stop the proportioning and 
mixing operations when the aggregate level in the plant or the asphalt material in storage 
falls below that necessary to produce the specified mixture. 
 

(n) Trucks, Truck Scales, and Automatic Printer System: These shall conform to the 
requirements of Section 109.01. 

 
 

211.13—Preparation of Mixture 
 
The asphalt and aggregate shall be introduced into the mixer at a temperature that will produce a 
mixture that conforms to the requirements of the job-mix formula. 
 
After the required amounts of aggregate and asphalt material have been introduced into the mixer, 
the materials shall be mixed until a uniform coating of asphalt and a thorough distribution of the 
aggregate throughout the mixture are secured that comply with the requirements of the Ross count 
procedure in AASHTO T195.   
 
The wet mixing time, based on the procedures in AASHTO T195, shall be determined by the 
Contractor at the beginning of production and will be approved by the Engineer for each individual 
plant or mixer and for each type of aggregate used; however, in no case shall the wet mixing time be 
less than 20 seconds.  The wet mixing time is the interval of time between the start of introduction of 
the asphalt material into the mixer and the opening of the discharge gate.  A wet mixing time that 
results in fully coating a minimum of 95 percent of the coarse particles, based on the average of the 
three samples is acceptable, provided that none of the three sample results has a coating less than 
92 percent of the coarse particles shall be the minimum wet mixing time requirement.   
 
A dry mixing time of up to 15 seconds may be required by the Engineer to accomplish the degree of 
aggregate distribution necessary to obtain complete and uniform coating of the aggregate with 
asphalt. 
 
 
211.14—Storage System 
 



If the Contractor elects to use a storage system, the system shall be capable of conveying the mix 
from the plant to the storage bins and storing the mix without a loss in temperature or segregation or 
oxidation of the mix.  Storage time shall be limited by the ability of the bins to maintain the mix within 
the quality requirements specified herein with a maximum time limit not to exceed 10 days.  Material 
may be stored in bins for no more than 24 hours without a Department approved heating system. 
 
The conveyor system may be a continuous or skip bucket type.  Continuous type conveyors shall be 
enclosed so that the mix temperature is maintained. 
 
The storage bins shall be designed in a manner to prevent segregation of the mix during discharge 
from the conveyor into the bins and shall be equipped with discharge gates that will not cause 
segregation of the mix while the mix is being loaded into the trucks. 
 
Approval for the use of storage bins may be withdrawn by the Engineer if the amount of heat loss, 
segregation, or oxidation of the mix is excessive. 
 
 
211.15—Initial Production 

 
(a) Warm Mix Asphalt (WMA):  At the start of production, the Contractor shall place no 

more than 500 tons or up to one day’s production as directed by the Engineer at an 
approved site, which may be the project site, so the Engineer can examine the process 
control of the mixing plant, the Contractor’s placement procedures, surface appearance 
of the mix, compaction patterns of the Contractor’s roller(s), and correlation of the nuclear 
density device. 

 
(b) Hot Mix Asphalt (HMA):  At the start of production of a mix not previously used on a 

state roadway, the Contractor shall place 100 to 300 tons or up to one day’s production 
as directed by the Engineer at an approved site, which may be the project site, so the 
Engineer can examine the process control of the mixing plant, the Contractor’s placement 
procedures, surface appearance of the mix, compaction patterns of the Contractor’s 
roller(s), and correlation of the nuclear density device. 

 
The material shall be placed at the specified application rate.  The Engineer will determine the 
disposition of material that was not successfully produced and/or placed due to negligence in 
planning, production, or placement by the Contractor. 
 



 
VIRGINIA DEPARTMENT OF TRANSPORTATION 

SPECIAL PROVISION FOR 
SECTION 315—ASPHALT CONCRETE PAVEMENT 

DESIGN-BUILD PROJECTS 
 

November 25, 2009 
 
SECTION 315—ASPHALT CONCRETE PAVEMENT of the Specifications is amended as follows: 

 
Section 315.03—Equipment is amended by adding the following: 

 
(e) Material Transfer Vehicle (MTV): A MTV shall be a self-propelled storage unit capable of 

receiving material from trucks, storing the material and transferring the material from the unit 
to a paver hopper insert via a conveyor system.  The required paver hopper insert and unit 
shall have a combined minimum storage capacity of 15 tons.  Prior to placing the asphalt 
material on the roadway surface, the storage unit or paver hopper insert must be able to 
remix the material in order to produce a uniform, non-segregated mix, having a uniform 
temperature. 
 

Section 315.05(b) Conditioning Existing Surface is replaced with the following: 
 
(b) Conditioning Existing Surface: When the surface of the existing pavement or base is 

irregular, it shall be brought to a uniform grade and cross section as directed by VDOT.  The 
surface on which the asphalt concrete is to be applied shall be prepared in accordance with 
the requirements of the applicable specifications and shall be graded and compacted to the 
required profile and cross section. 
 
When specified, prior to placement of asphalt concrete, longitudinal and transverse joints and 
cracks shall be sealed by the application of an approved joint sealing compound. 
 
Contact surfaces of curbing, gutters, manholes, and other structures projecting into or 
abutting the pavement and cold joints of asphalt shall be painted with a thick, uniform coating 
of asphalt prior to placement of asphalt mixture. 
 
A tack or prime coat of asphalt will be required as specified below and shall conform to the 
applicable requirements of Section 310 and Section 311 of the Specifications.  Asphalt classed 
as cutbacks or emulsions shall be applied ahead of the paving operations, and the time interval 
between applying and placing the paving mixture shall be sufficient to ensure a tacky residue 
providing maximum adhesion of the paving mixture to the base.  The mixture shall not be placed 
on tack or prime coats that have been damaged by traffic or contaminated by foreign material.  
Traffic shall be excluded from such sections. 
 
1. Priming and Tacking: 

 
a. Priming aggregate base or subbase: Unless otherwise specified in the contract 

documents, priming with asphalt material will not be required on aggregate subbase 
or base material prior to the placement of asphalt base, intermediate or surface 
layers. 

 
b. Tacking: Application of tack at joints, adjacent to curbs, gutters, or other 

appurtenances, shall be applied with a hand wand or with spray bar at the rate of 0.2 
gallon per square yard. At joints, the tack applied by the hand wand or a spray bar 
shall be 2 feet in width with 4 to 6 inches protruding beyond the joint for the first pass.  
Tack for the adjacent pass shall completely cover the vertical face of the mat edge, 



so that slight puddling of asphalt occurs at the joint, and extend a minimum of 1 foot 
into the lane to be paved.  
 
Milled faces that are to remain in place shall be tacked in the same way for the 
adjacent pass.  Use of tack at the vertical faces of longitudinal joints will not be 
required when paving in echelon. 
 
On rich sections or those that have been repaired by the extensive use of asphalt 
patching mixtures, the tack coat shall be eliminated when directed by VDOT. 
 
Tack shall not be required atop asphalt stabilized open-graded material drainage layers. 
 
Tack shall be applied between the existing asphalt surface and each asphalt course 
placed thereafter. 

 
2. Removing depressions and elevating curves: Where irregularities in the existing 

surface will result in a course more than 3 inches in thickness after compaction, the 
surface shall be brought to a uniform profile by patching with asphalt concrete and 
thoroughly tamping or rolling until it conforms with the surrounding surface.  The mixture 
used shall be the same as that specified for the course to be placed. 
 
When the Design-Builder elects to conduct operations to eliminate depressions, elevate 
curves, and place the surface course simultaneously, he shall furnish such additional 
spreading and compacting equipment as required to maintain the proper interval between 
the operations. 
 

Section 315.05(c) Placing and Finishing is amended to replace the second paragraph with the 
following: 
 
A continuous line to mark the edge of pavement and provide proper control of pavement width 
and horizontal alignment will not be required for this contract. 
 

And to add the following paragraphs: 
 
Prior to application of tack coat and commencement of paving operations the Design-Builder 
shall clean the existing pavement surface of all accumulated dust, mud, or other debris that may 
affect the bond of the new overlay, as determined by VDOT.  The Design-Builder shall ensure the 
surface remains clean until commencement and during paving operations.  The cost for cleaning 
and surface preparation shall be included in the bid price for hot mix asphalt concrete. 
 
When required in the Contract, a MTV shall be used during the placement of designated asphalt 
mixes on full lane width applications. 
 

Section 315.05(d) Compacting is amended by replacing the fifth paragraph with the following: 
 
Rolling shall begin at the sides and proceed longitudinally parallel with the center of the 
pavement, each trip overlapping at least 6 inches, gradually progressing to the crown of the 
pavement.  When abutting a previously placed lane, rolling shall begin at the outside unconfined 
side and proceed toward the previously placed lane.  On superelevated curves, rolling shall begin 
at the low side and proceed to the high side by overlapping of longitudinal trips parallel with the 
centerline. 
 

Section 315.05(e) Density — Table III-3 Density Requirements and its footnote are replaced with 
the following: 



 
TABLE III-3 

Density Requirements 
 
Mixture Type Min. Control 

Strip Density (%) 
SM-9.5A, 12.5A  92.5 
SM-9.5D, 12.5D  92.2 
SM-9.5E, 12.5E  92.2 
IM-19.0A, IM-19.0D  92.2 
BM-25.0A, BM-25.0D  92.2 
 
Note: The control strip density requirement is the percentage of theoretical 

maximum density of the job-mix formula by Superpave Mix Design or as 
established by VDOT based on two or more production maximum 
theoretical density tests. 

 
Section 315.05(e)2 Surface, Intermediate and Base Courses is replaced with the following: 
 

2. Surface, intermediate, and base courses not having a sufficient quantity of material to run 
a nuclear density roller pattern and control strip shall be compacted to a minimum density of 
91.5 percent of the theoretical maximum density as determined in accordance with the 
requirements of VTM-22.  The Design-Builder shall be responsible for cutting cores or sawing 
plugs for testing by the Department.  If the density is less than 91.5 percent, payment will be 
made in accordance with the requirements of Table III-5. 
 
For asphalt patching, the minimum density of 91.5 percent of the maximum theoretical 
density will be determined in accordance with the requirements of VTM-22.  The Design-
Builder shall be responsible for cutting cores or sawing plugs.  One set of plugs/cores shall 
be obtained within the first 20 tons of patching material and every 500 tons thereafter for 
testing by the Design-Builder or the Department.  Core/plug locations shall be randomly 
selected.  If the density is less than the 91.5 percent, payment will be made on the tonnage 
within the 20 or 500 ton lot in accordance with the requirements of Table III-5. 
 

TABLE III-5 

Contract Price Adjustment or Corrective Action Required for Surface, Intermediate and 
Base Courses (Not sufficient quantity to perform nuclear density roller pattern and 
control ) 

% Theoretical 
Maximum Density 

Contract Adjustment or Corrective Action  

Greater than or equal 
to 91.5 

No Contract Price Adjustment or Corrective Action Required 

88.3-91.4 Contract Price Adjustment or Corrective Action Is Required 
Less than 88.2 Remove and Replace 

 
Any section in which a mixture (e.g., SM-9.0) is being placed at an application rate of less 
than 125 pounds per square yard, based on 110 pounds per square yard per inch, that does 
not have a sufficient quantity of material for a nuclear density roller pattern and control strip 
shall be compacted by rolling a minimum of three passes with a minimum 8-ton roller.  No 
density testing will be required. 

 



VIRGINIA DEPARTMENT OF TRANSPORTATION 
SPECIAL PROVISION FOR 

SECTION 315 RIDEABILITY FOR ASPHALT CONCRETE PAVEMENT  
DESIGN-BUILD PROJECT 

 
November 23, 2009 

 
SECTION 315—ASPHALT CONCRETE PAVEMENT of the Specifications is amended as follows: 
 

For pavements designated for rideability testing Section 315.07(a) Surface Tolerances is 
replaced by the following: 

 
Pavement smoothness will be determined by a profiler on designated lanes having a design 
speed of 45 miles per hour or higher as specified herein.  A straightedge will be used to test 
intersections, urban areas, transition lanes, and pavement within 52 feet of bridge approach 
slabs. 

 
For designated pavements, the surface course ride quality acceptance will be based on the 
lowest average International Roughness Index (IRI) for each 0.01-mile section produced by a 
minimum of two test runs, using a South Dakota style road profiling device and reported for each 
travel lane.  The device shall measure both wheel paths with laser height sensing instruments.  
The Department will perform and complete Roughness testing within 30 calendar days of 
completion of the final surface course and pavement striping over the designated section, 
providing the Design-Builder can allow unimpeded access to the paved surface for constant 
highway speed test runs.  Testing shall be conducted in accordance with the requirements of 
VTM–106. 

 
Acceptance 

 
An IRI number in inches per mile will be established for each 0.01-mile section for each travel 
lane of the surface course designated by the contract. The 0.01-mile section before and after a 
bridge, and the beginning and end 0.01-mile sections of the surface course will not be subject to 
a pay adjustment. 
 
Areas excluded from testing by the profiler will be tested using a 10-foot straightedge.  The 
variation of the surface from the testing edge of the straightedge between any two contacts with 
the surface shall not be more than 1/4 inch.  Humps and depressions exceeding the specified 
tolerance shall be subject to correction as directed by the Engineer, at no additional cost to the 
Department. 
 
The following table provides the acceptance quality rating scale of pavement based on the final 
rideability determination. 

 
IRI After Completion  

[Inches Per Mile] 
Contract Price Adjustment or  
Corrective Action Required 

70.0 and Under No Contract Price Adjustment or Corrective Action 
70.1-100.0 Contract Price Adjustment or Corrective Action Required 
Over 100.0 Corrective Action Required 

 
If a contract price adjustment is required, VDOT and the Design-Builder will negotiate an 
appropriate adjustment in the Contract Lump Sum price or other specific requirements or 
adjustments that are appropriate.  Any contract price adjustment will apply to the price for the 
total theoretical tonnage representing the total thickness of the asphalt pavement structure of the 
0.01-mi section for the lane width. 
 



When corrections to the pavement surface are required, VDOT shall approve the Design-
Builder’s method of correction.  In order to produce a uniform cross section, VDOT may require 
correction to the adjoining traffic lanes or shoulders.  Corrections to the pavement surface and/or 
the adjoining traffic lanes and shoulders will be at no cost to the Department.  Methods of 
correction shall be limited to diamond grinding, remove and replace, and AC overlay. 
 
 
Rideability will not be waived as a result of AC layer thickness and the thin hot mix asphalt 
concrete overlay will not be considered a “scratch course.”  
 
 



 

 

VIRGINIA DEPARTMENT OF TRANSPORTATION 
SPECIAL PROVISION FOR 

LOW PERMEABILITY CONCRETES 
FOR DESIGN-BUILD PROJECTS 

September 6, 2009 
 
SECTION 217 of the Specifications is amended as follows: 
 

Section 217.02(h) is replaced with the following: 
 

(h) Fly ash shall conform to the requirements of Section 241 of the Specifications.  Class F fly 
ash shall be between 20 percent and 25 percent by weight of the cementitious material.  
However, no more than 15 percent of the Portland cement of a standard mixture shall be 
replaced. 

 
Section 217.02(k) is amended to add the following: 
 

(k) Silica fume shall conform to the requirements of AASHTO M307 or ASTM C1240.  Silica 
fume shall replace between 7 percent and 10 percent by weight of the cementitious material.  
Only silica fume at the rate of 3 percent to 7 percent may be added to all combinations to 
reduce the early permeability after the approval of the Engineer. 

 
Section 217.08 is amended to add the following: 
 

(c) Quality Assurance for Low Permeability Concrete (for Concrete in Bridges Only): 
 
General: 
 
At least two trial batches, using job materials, with permissible combination of cementitious 
materials shall be prepared, and test specimens shall be cast by the Design-Builder and 
tested for permeability and strength at least a month before the field application.  The 
permeability samples shall be cylindrical specimens with a 4-inch diameter and at least 4-
inches in length.  They shall be moist-cured as the strength cylinders for acceptance except 
that the last 3 weeks of cure shall be at 100 degrees F  10 degrees F.  Cylinders shall be 
tested at 28 days in accordance with AASHTO T 277.  The test value shall be the result of 
the average values of tests on two specimens from each batch.  Permeability values obtained 
from trial batches shall be 500 coulombs below the maximum values specified in Table II-17 
of the Specifications. 
 
Acceptance Tests: 
 
A quality assurance and acceptance procedure that provides for periodic tests of the field 
concrete for permeability using AASHTO T 277 shall be established.  This should include 
provisions for testing frequency; the range of coulomb values for which full or partial 
payments would be made; and the values that would require corrective measures to be 
taken, or rejection of the concrete, should be stated.  The following are quality assurance 
procedures for field evaluations: 
 
A lot shall be a day's production of concrete for the job and shall be used for statistical 
acceptance procedure for bridge concrete.  For each set of cylinders made for compressive 
strength tests, two additional cylinders shall be made for the permeability test.  The Design-
Builder shall be responsible for making all test cylinders and testing of the specimens. 
 
For all classes of concrete, initially one set of permeability cylinders shall be tested for each 
lot in accordance with AASHTO T 277.  If the average coulomb value for this test is less than 



 

 

the coulomb value shown in Table II-17 of the Specifications, the lot will be accepted at the 
full bid price. 
 
If the average test result exceeds the coulomb value in Table II-17 of the Specifications, 
payment for the concrete in that element shall be reduced 0.005 percent for each coulomb 
above the coulomb value in Table II-17 of the Specifications, however, the reduction in price 
will not exceed 5 percent of the bid price of the concrete.  Concrete with a coulomb value that 
exceeds the maximum required in Table II-17 of the Specifications by 1000 coulomb will be 
rejected.  However, bridge deck with the coulomb value exceeding the maximum required by 
over 1000 coulomb may be accepted by the Engineer at 95 percent of the bid price if it has 
the required strength and meets other specification requirements, and the Design-Builder 
applies, at his own expense, an approved epoxy concrete overlay to the top of the deck.  In 
such case deck grooving will not be required.  The adjustment to the roadway grade shall be 
made as required by the Engineer at the Design-Builder's expense. 
 
Similarly, concrete in abutments and pier caps with coulomb value exceeding the maximum 
required in Table II-17 of the Specifications, by more than 1000 coulomb may be accepted at 
95 percent of the bid price if it has the required strength and meets other specification 
requirements, and the Design-Builder applies at his own expense, an approved epoxy, Type 
EP-3B and EP-3T in conformance with the requirements of Section 243.02 of the 
Specifications, on top of the pier cap or abutment seat. 
 
The reduction in the bid prices mentioned above shall be applied to the total volume of 
concrete in bridge members, eg. deck slab of a single span, deck slab of a group of 
continuous spans, pier or abutment, for which any portion of the concrete in the member did 
not meet the permeability test requirements. 

 
SECTION 404 of the Specifications is amended as follows: 
 

Section 404.03(k) 1. Bridge Deck Curing is replaced with the following:  
 

1.  Curing Bridge Deck and Overlay Concrete: Bridge deck and overlay concrete, including 
latex modified concrete, shall be moist cured for a minimum of 7 days and until 70 percent of 
fc is reached.  Moist curing shall be maintained by wet burlap (keep wet) for the duration of 
the curing and covered with plastic sheeting.  Immediately after screeding and until the 
application of wet burlap and white plastic sheeting (opaque and transparent sheeting may be 
used when the air temperature falls below 50 degrees F), no surface of the freshly placed 
concrete shall be allowed to dry.  During moist curing, the concrete temperature shall be 
maintained above 50 degrees F at the outer most surfaces of the concrete mass.  
Immediately after removing the burlap and plastic sheeting (except for latex-modified 
concrete), white pigmented curing compound shall be applied while the surface is damp but 
has no free water standing on it.  The application rate shall be 100 to 150 square feet per 
gallon. 

 
Section 404.03(l) 1. Weather is amended to replace the 4th paragraph with the following: 

 
Protection shall be provided to prevent rapid drying of concrete as a result of low humidity, high 
wind, higher concrete temperatures than atmospheric temperatures, or combinations thereof.  
The Design-Builder shall perform evaporation rate testing for bridge deck placements and 
concrete overlays.  Immediately after screeding and until the application of wet burlap and white 
polyethylene sheeting, no surface of the freshly mixed concrete shall be allowed to dry.  Fogging, 
with pressure sprayers acceptable to the Engineer and sufficient to maintain a moist surface, 
shall be required.  The protective measures taken shall be sufficient to maintain an evaporation 
rate at or below 0.10 pound per square-foot per hour for normal concrete bridge deck placements 
or 0.05 pound per square-foot per hour for concrete overlays over the exposed surface of the 
concrete.  Other preventative measures described in ACI 308 can also be used in addition to 



 

 

fogging.  Evaporation retardant films may be applied in a fine mist immediately after screeding to 
ensure that the surface remains wet until covered.  If such materials are used, there shall be no 
disturbance of the concrete surface after placement of the retardant film and such film shall not 
be intermixed with the surface mortar.  Placement of concrete shall be regulated at a rate such 
that the finishing operations can be completed and the wet burlap and polyethylene sheeting are 
placed prior to any drying of the concrete.  If plastic shrinkage cracking occurs due to the Design-
Builder’s negligence or failure to follow specification requirements, the Engineer may direct the 
Design-Builder to make repairs by epoxy injections, concrete removal and replacement or other 
methods approved by the Engineer at no additional cost to the Department. 

 
Section 404.04 is amended to add after the fifth paragraph the following: 

 
Consolidation:  In deck placements, internal vibrators and screeds with vibrating element shall 
be used.  The minimum frequency of the vibrating element shall be 3,000 vibrations per minute.  
Internal vibration shall be required along transverse and longitudinal edges and joints and areas 
where the thickness of concrete exceeds 3 inches. 

 
SECTION 405 of the Specifications is amended as follows: 
 

Section 405.05(c) is amended to replace the third paragraph with the following: 
 

Both internal vibrators and external form vibrators shall be used for concrete with strength equal or 
exceeding 8000 pounds per square inch.  The use of external vibration for other concrete will be at 
the option of the Design-Builder with approval of the Engineer.  Improper placing and vibrating 
may be cause for rejection. 

 
Section 405.05(f)4. is replaced by the following: 

 
The temperature rise in the curing enclosure shall be uniform, with a rate rise of not more than 80 
degrees F per hour.  Concrete shall be cured at a steam temperature of not more than 180 

degrees F, with the steam temperature uniform throughout the curing enclosure, and with a 
variation of not more than 20 degrees F.  Maximum concrete temperature during the curing cycle 
shall be 190 degrees F.  Approved recording thermometers shall be placed so that temperatures 
can be recorded at a minimum of two locations spaced at or near the third of the length in each 
curing enclosure and at least one sensor shall measure the temperature in the concrete. 
 

TABLE II-17 Requirements for Hydraulic Cement Concrete of the Specifications is replaced by the 
following: 



 

 

 
TABLE II-17 

Requirements for Hydraulic Cement Concrete 

Class of Concrete 
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A5 Prestressed and other 
special designs2 

5,000 or as specified 
on the plans 1,500 1 635 0.40 0-4 4½ ±1½

A4.5 General  4,500 2,500 1 635 0.45 2-4 6½ ±1½

A4 General 4,000 2,500 1 635 0.45 2-4 6½ ±1½
A4 Posts & rails3 4,000 2,500 0.5 635 0.45 2-5 7 ±2 

A3.5 General 3,500 2,500 1 588 0.49 1-5 6 ±2 
A3 General 3,000 3,500 1 588 0.49 1-5 6 ±2 
A3 Paving 3,000 3,500 1 564 0.49 0-3 6 ±2 
B2 Massive or lightly reinforced 2,200 N.A. 1 494 0.58 0-4 4 ±2 
C1 Massive unreinforced 1,500 N.A. 1 423 0.71 0-3 4 ±2 
T3 Tremie seal 3,000 1,500 1 635 0.49 3-6 4 ±2 

Latex hydraulic cement concrete overlay4 3,500 2,500 0.5 658 0.40 4-6 5 ±2 
Silica fume concrete overlay 5,000 2,500 0.5 6585 0.40 4-7 6 ±2 

 

1   When a high-range water reducer is used, the target air content shall be increased 1 percent and the slump shall not 
exceed 7 inches. 

2   When Class A5 concrete is used as the finishing bridge deck riding surface, or when it is to be covered with asphalt 
concrete with or without waterproofing, the air content shall be 5½ ±1½ percent. 

3    When necessary for ease in placement, aggregate No. 7 shall be used in concrete posts, rails, and other thin 
sections above the top of bridge deck slabs. 

4   The latex modifier content shall be 3.5 gallons per bag of cement.  Slump shall be measured approximately 4½ minutes 
after discharge from the mixer. 

5    Minimum 7 percent silica fume replacement by weight of the total cementitious material. 
 
Note:  The Design-Builder may substitute a higher class of concrete for that specified at his expense. 

 



 
 
(c211hg0-1209) POLISHING AGGREGATE IN ASPHALT CONCRETE - Section 211—Asphalt 

Concrete of the Specifications is amended as follows: 
 
Section 211.02—Materials is amended by replacing (e) with the following: 
 

Fine or coarse aggregate that tend to polish under traffic will not be 
permitted in any final surface exposed to traffic except as permitted 
within the limits of Section 211.04(a) and (b) of the Specifications and as 
designated by the Engineer or as permitted elsewhere in these 
Specifications. 

 
Section 211.04—Asphalt Concrete Mixtures is amended by replacing (a) 
and (b) with the following: 
 

Asphalt concrete mixtures shall conform to the requirements of Table II-
14 and the following: 
 

(a) Types SM-9.0A, SM-9.0D, SM-9.0E, SM-9.5A, SM-9.5D and 
SM-9.5E asphalt concrete shall consist of crushed stone, 
crushed slag, or crushed gravel and fine aggregate, slag or 
stone screenings or a combination thereof combined with asphalt 
cement.   
 
NOTE:  For all surface mixes, except where otherwise noted, no 
more than 5 percent of all aggregate retained on the No. 4 sieve 
and no more than 20 percent of the total aggregate may be 
polish susceptible.  At the discretion of the Engineer, a SM-9.5AL 
may be specified and polish susceptible aggregates may be 
used (without percentage limits). 

 
(b) Types SM-12.5A, SM-12.5D, SM-12.5E, IM-19.0A, IM-19.0D, 

and IM-19.0E asphalt concrete shall consist of crushed stone, 
crushed slag, or crushed gravel and fine aggregate, slag or 
stone screenings or a combination thereof combined with asphalt 
cement. 
 
NOTE:  At the discretion of the Engineer, an intermediate mix 
may be designated as either a SM-19.0A or SM-19.0D.  For SM-
12.5 and SM-19.0 surface mixes, no more than 5 percent of the 
aggregate retained on the No. 4 sieve may be polish susceptible.  
All material passing the No. 4 sieve may be polish susceptible.  
No more than 35 percent of the total aggregate composition 
(polish and non-polish susceptible) shall be passing the No. 8 
sieve.  At the discretion of the Engineer, a SM-12.5AL may be 
specified and polish susceptible aggregates may be used 
(without percentage limits). 
 

10-7-09 (SPCN) 
 
 



SS20001-1212                                                                                                          September 28, 2012 
 

VIRGINIA DEPARTMENT OF TRANSPORTATION 
2007 ROAD AND BRIDGE SUPPLEMENTAL SPECIFICATIONS 

 
SUPPLEMENTAL SECTION 200—GENERAL  

 
SECTION 200—GENERAL of the Specifications is amended as follows: 

 
200.06-Technician and Batcher Certification is replaced with the following: 

 
Certification for technicians and batchers will be awarded by the Department upon a candidate’s 
satisfactory completion of an examination. 

 
(a) Central Mix Aggregate Technician:  A Central Mix Aggregate Technician designs and 

makes necessary adjustments in job mixtures at the plant based on an analysis of the 
specified material.  The technician also samples materials and conducts any tests 
necessary to put the plant into operation and produce a mixture in accordance with the 
applicable Specifications. 

 
(b) Asphalt Plant Level I Technician:  An Asphalt Plant Level I Technician samples 

materials. 
 
(c) Asphalt Plant Level II Technician:  An Asphalt Plant Level II Technician samples 

material and is capable of conducting any tests necessary to put the plant into operation. 
 
(d) Concrete Plant Technician: A Concrete Plant Technician performs necessary 

adjustments in the proportioning of material used to produce the specified concrete 
mixtures 

 
(e) Concrete Batcher: A Concrete Batcher performs the batching operation. The batcher 

implements adjustments only at the direction of a certified Concrete Plant Technician 
unless the batcher’s certification authorizes otherwise. 

 
(f) Asphalt Field Level I Technician:  An Asphalt Field Level I Technician provides quality 

control of the placement operations of Asphalt Concrete. 
   
(g) Asphalt Field Level II Technician: An Asphalt Field Level II Technician inspects asphalt 

concrete placement in accordance with applicable requirements. 
 
(h) Concrete Field Technician: A Concrete Field Technician provides quality control of 

placement operations for hydraulic cement concrete in accordance with applicable 
requirements. 

 
(i) Asphalt Mix Design Technician: An Asphalt Mix Design Technician is responsible for 

designing and adjusting mixes as needed, reviewing and approving all test results, 
having direct communication with the plant for making recommended adjustments and is 
capable of conducting any tests necessary to put the plant into operation. 

 
(j) Aggregate Properties Technician: An Aggregate Properties Technician conducts all 

aggregate tests on aggregate used in asphalt concrete in accordance with applicable 
requirements 

 
(k) Slurry Surfacing Technician: A Slurry Surfacing Technician inspects the placement of 

emulsified asphalt slurry seal and latex modified emulsion treatment (Micro-surfacing) in 
accordance with applicable requirements. 



 
(l) Surface Treatment Technician: A Surface Treatment Technician inspects the 

placement of single seal and modified (blotted) seal coats in accordance with applicable 
requirements. 

 



SS20802-0714                                                                                                        February 19, 2014 
 

VIRGINIA DEPARTMENT OF TRANSPORTATION 
2007 ROAD AND BRIDGE SUPPLEMENTAL SPECIFICATIONS 

 
SUPPLEMENTAL SECTION 208—SUBBASE AND AGGREGATE BASE MATERIAL 

 
SECTION 208—SUBBASE AND AGGREGATE BASE MATERIAL of the Specifications is amended as 
follows: 

 
 

Section 208.04—Job Mix Formula is amended to replace the first paragraph with the following: 
 
The Contractor shall submit, or shall have the source of supply submit a job-mix formula for each 
mixture for the Engineer’s approval through the “Producer Lab Analysis and Information Detail” 
(PLAID) website https://plaid.vdot.virginia.gov prior to starting work. The formula shall be within 
the design range specified in Table II-9. If unsatisfactory results or other conditions make it 
necessary, the Contractor shall prepare and submit a new job-mix formula for approval. 
 

 
Section 208.06—Acceptance is amended to replace the second and third paragraphs with the 

following: 
 
Sampling and testing for determination of grading, moisture, and Atterberg limits shall be 
performed by the Contractor. The Contractor shall provide such test results within 48 hours of 
sampling to the Department through “the Producer Lab Analysis and Information Details” (PLAID) 
website https://plaid.vdot.virginia.gov. The Contractor shall maintain appropriate current quality 
control charts. The Department will perform independent monitor tests at a laboratory of its 
choice. If there is a statistically significant difference between the two sets of results, an 
investigation will be made to determine the reason for the difference. If it is determined that the 
material does not conform to the requirements of the Contract, the material will be rejected or a 
payment adjustment will be made in accordance with the requirements of Section 208.08. 
 
Determination of gradation and Atterberg limits will be based on a mean of the results of tests 
performed on four samples taken in a stratified random manner from each lot.  Lots of 2000 tons or 
4000 tons may be used at the discretion of the Engineer when warranted by annual plant shipping 
quantity and past performance.  Samples shall be obtained by methods approved by the Engineer.   
Any statistically acceptable method of randomization may be used to determine the time and location 
of the stratified random sample to be taken.  The Department shall be advised of the method to be 
used prior to the beginning of production. 
 

https://plaid.vdot.virginia.gov/
https://plaid.vdot.virginia.gov/


SS30306-0914                                                                                                          September 3, 2014 
 

VIRGINIA DEPARTMENT OF TRANSPORTATION 
2007 ROAD AND BRIDGE SUPPLEMENTAL SPECIFICATIONS 

 
SUPPLEMENTAL SECTION 303—EARTHWORK 

 
 
SECTION 303—EARTHWORK of the Specifications is amended as follows: 

 
Section 303.02—Materials is amended to add the following: 

 
(e) Seed shall conform to Section 244.02(c) of the Specifications. 

 
Section 303.03—Erosion and Siltation Control is amended to replace the title with Erosion and 
Siltation Control and Stormwater Pollution Prevention. 
 
Section 303.03—Erosion and Siltation Control is amended to replace the first three paragraphs 
with the following: 

 
Erosion, siltation and stormwater pollution shall be controlled through the use of the devices and 
methods specified herein, identified in other contract documents or as is otherwise necessary.  
The Engineer reserves the right to require other temporary measures not specifically described 
herein or in other contract documents to correct an erosion, siltation or pollution condition. 
 
Erosion and sediment control and pollution prevention devices and measures shall be maintained 
in a functional condition at all times.  Temporary and permanent erosion and sediment control 
and pollution prevention measures shall be inspected and deficiencies corrected in accordance 
with the requirements of Section 107.16(e) of the Specifications.  In addition, the Contractor shall 
make a daily review of the location of silt fences, filter barriers and other perimeter controls to 
ensure that they are properly located for maximum effectiveness.  Where deficiencies are found, 
corrections shall be made in accordance with the requirements of Section 107.16(e) of the 
Specifications or as directed by the Engineer. 
 
When erosion and sediment control devices function by using wet storage, sediments shall be 
removed when the wet storage volume has been reduced by 50 percent.  Sediments shall be 
removed from dewatering basins when the excavated volume has been reduced by 50 percent.  
Sediments shall be removed from all other erosion and sediment control devices when capacity, 
height, or depth has been reduced by 50 percent.  Removed sediment shall be disposed of in 
accordance with the requirements of Section 106.04 of the Specifications.  Sediment deposits 
remaining in place after the device is no longer required shall be removed or dressed to conform 
to the existing grade.  The site shall be prepared and seeded in accordance with the 
requirements of Section 603 of the Specifications. 
 

Section 303.03(b) Soil Stabilization is amended to replace the last paragraph with the following: 
 

(b) Soil Stabilization: Soil stabilization shall be initiated on any portion of the project where 
clearing, grading, excavation or other land disturbing activities have permanently ceased or 
where land disturbing activities have been temporarily suspended for an anticipated duration 
of greater than 14 days, or upon completion of grading operation for a specific area.  Soil 
stabilization shall begin as soon as practicable but no later than the next business day 
(Monday through Friday excluding State holidays) following the day when land disturbing 
activities temporarily or permanently cease.  Initiation of stabilization activities includes, but is 
not limited to 1) prepping the soil for vegetative or non-vegetative stabilization, 2) applying 
mulch or other non-vegetative product to exposed soil, 3) seeding or planting the exposed 
area 4) starting any of the above activities on a portion of the area to be stabilized but not on 



the entire area or 5) finalizing arrangements to have the stabilization product fully installed 
within the time frame for completing stabilization.  Temporary or permanent soil stabilization 
shall be completed within 7 days after initiation.  Areas excluded from this requirement 
include areas within 100 feet of the limits of ordinary high water or a delineated wetland which 
shall be continuously prosecuted until completed and stabilized immediately upon completion 
of the work in each impacted area.  Soil stabilization includes: temporary and permanent 
seeding, riprap, aggregate, sod, mulching, and soil stabilization blankets and matting in 
conjunction with seeding.  The applicable type of soil stabilization shall depend upon the 
location of areas requiring stabilization, time of year (season), weather conditions and stage 
of construction operations. 
 
Cut and fill slopes shall be shaped and topsoiled where specified.  Seed and mulch shall be 
applied in accordance with the requirements of Section 603 of the Specifications as the work 
progresses in the following sequence: 
 
1. Slopes whose vertical height is 20 feet or greater shall be seeded in three equal 

increments of height.  Slopes whose vertical height is more than 75 feet shall be seeded 
in 25-foot increments. 

 
2. Slopes whose vertical height is less than 20 but more than 5 feet shall be seeded in two 

equal increments. 
 
3. Slopes whose vertical height is 5 feet or less may be seeded in one operation. 
 
Areas that cannot be seeded because of seasonal or adverse weather conditions shall be 
mulched to provide some protection against erosion to the soil surface.  Mulch shall be 
applied in accordance with the requirements of Section 603.03(e) of the Specifications and 
paid for in accordance with the requirements of Section 603.04 of the Specifications.  Organic 
mulch shall be used, and the area then seeded as soon as weather or seasonal conditions 
permit in accordance with the requirements of Section 603.03 of the Specifications.  Organic 
mulch includes: straw or hay, fiber mulch, wood cellulose, or wood chips conforming to the 
requirements of Section 244.02(g) of the Specifications. 
 

Section 303.03(f) Sediment Traps and Sediment Basins is replaced with the following: 
 
(f) Sediment Traps and Sediment Basins: Once a sediment trap or basin is constructed, the 

earthen embankment and all outfall areas shall be stabilized immediately. 
 

Section 303.03—Erosion and Siltation Control is amended to add the following: 
 

(h) Temporary Diversion Dike: This work shall consist of constructing temporary diversion 
dikes at the locations designated on the plans and in accordance with the plan details and the 
Specifications, stabilizing with seed and mulch, maintaining, removing when no longer 
required, and restoration of the area. 
 
Temporary diversion dikes shall be installed as a first step in land-disturbing activities and 
shall be functional prior to downslope land disturbance.  The dike shall be constructed to 
prevent failure in accordance with Section 303.04 of the Specifications.  Seeding and mulch 
shall be applied to the dike in accordance with Section 603 of the Specifications immediately 
following its construction.  The dikes should be located to minimize damages by construction 
operations and traffic. 
 
The Contractor shall inspect the temporary diversion dikes after every storm and repairs 
made to the dike, flow channel, outlet, or sediment trapping facility, as necessary.  Once 
every two weeks, whether a storm event has occurred or not, the measure shall be inspected 



and repairs made if needed.  Damages to the dikes caused by construction traffic or other 
activity must be repaired before the end of the working day. 
 
 

Section 303.04(a)—Regular Excavation is amended to replace the last paragraph with the 
following: 

 
Stripping topsoil shall be confined to the area over which grading is to be actively prosecuted 
within 14 calendar days following the stripping operation.  Grading operations shall be 
confined to the minimum area necessary to accommodate the Contractor’s equipment and 
work force engaged in the earth moving work. 
 

Section 303.06(e)—Erosion Control Items is amended to replace “4. Check dams” with the 
following: 

 
4. Check dams will be paid for at the contract unit price per each.  This price shall include 

furnishing, excavating, constructing, maintaining, repositioning as may be required during 
construction and removing the check dams if, or when, no longer required. 

 
Synthetic check dams may be substituted for Type II Rock Check dams (Standard EC-4) 
at no additional cost to the Department. 

 
Section 303.06(e)—Erosion Control Items is amended to replace “6. Geotextile fabric” with the 
following: 

 
6.  Geotextile fabric attached to brush barriers or existing fence or used for another function 

specified on the plans will be measured in square yards, complete-in-place, excluding laps, 
and will be paid for at the contract unit price per square yard.  This price shall include 
trimming the brush barrier; furnishing, installing, maintaining, and removing the fabric; and 
dressing and stabilizing the area. 

 
The brush barrier will not be measured for separate payment.  The cost thereof shall be 
included in the price for clearing and grubbing. 
 

Section 303.06(e)—Erosion Control Items is amended to replace “15. Drop Inlet Silt Trap” and its 
corresponding Pay Item and Pay Unit with the following: 

 
15. Inlet protection: 

 
a. Inlet Protection Type A will be measured in units of each and will be paid for at the 

contract unit price per each location shown or specified.  The price shall include 
furnishing and installing temporary filter barrier including posts and top rails, coarse 
aggregate and, if required, sediment forebay.  This price shall also include maintenance 
and removal until no longer required.  Inlet Protection Type A will be paid for only one 
time during the duration of the project. 

 
b. Inlet Protection Type B will be measured in units of each and will be paid for at the 

contract unit price per each location shown or specified.  The price shall include 
furnishing and installing hardware mesh cloth, concrete blocks, wooden studs, coarse 
aggregate, and maintenance and removal until no longer required.  Inlet Protection Type 
B will be paid for only one time during the duration of the project. 

 
c. Inlet Protection Type C will be measured and paid for in accordance with the individual 

pay items and pay units shown in the Standard Drawing for EC-6, Type C.  The individual 
pay items for Inlet Protection Type C will be paid for only one time during the duration of 
the project for each location shown or specified 



 
Payment will be made under: 

 
Pay Item 
 

Pay Unit 
 

Inlet protection Type A Each 
Inlet protection Type B Each 

 
Section 303.06(e)—Erosion Control Items is amended to add the following: 

 
18. Temporary diversion dike will be measured in linear feet, complete-in-place, and will be 

paid for at the contract unit price per linear foot.  This price shall be full compensation for 
installing the diversion dike, stabilizing with seed and mulch, maintaining, removing when no 
longer required, and restoration of the area. 
 
Payment will be made under: 
 
Pay Item 
 

Pay Unit 
 

Temporary diversion dike Linear foot 
 



Special Provision for 
LOW PERMEABILITY LINERS FOR STORMWATER MANAGEMENT FACILITIES 

DESIGN-BUILD PROJECTS 
 

November 24, 2009 
 

This work shall consist of placing a low permeability liner for Stormwater Management (SWM) 
Facilities at the locations designated on the plans and details.  This Special Provision does not 
address placement of dam embankment material or clay core cut-off trenches. 

 
SWM liner soil shall be classified as CL, CH or MH in accordance with ASTM D 2487 and shall have 
a maximum coefficient of permeability of 1 x 10-5 cm/sec in accordance with ASTM D 5084, after 
compaction.  The maximum particle size shall be three inches in its largest dimension. Natural soils, 
which do not meet these specifications, may be blended with bentonite to provide the specified 
permeability characteristics. 
 
Geosynthetic Clay Liner shall have a maximum coefficient of permeability of 1 x 10-8 cm/sec in 
accordance with ASTM D 5887. 
 
The Design-Builder shall submit the following to VDOT for each type of liner material for review and 
approval prior to use: 
 

(a) Soil classification tests and permeability test (ASTM D 5084) results of unmodified soils 
proposed for use as SWM liners 

 
(b) A mix design supported by laboratory testing for soils modified with bentonite. 
 
(c) A Source of Material and Manufacturer’s Certification for geosynthetic liners.  
 

It shall be the Design-Builder’s option as to the type of impervious liner to be used, i.e. natural clay, 
blended soil or geosynthetic material, unless otherwise noted on the plans.  All areas to receive the 
impervious liner shall be free of organic, frozen, wet, soft or loose soils, fractured rock, or other 
deleterious materials.  These areas shall be evaluated by the Design-Builder’s Geotechnical Engineer 
prior to placement of the liner material. 
 
Natural clay liners shall have a final compacted thickness of no less than 12 inches.  All lining 
material shall be placed in loose lifts with a maximum depth of 8 inches prior to compaction and shall 
be compacted to a minimum 90 percent of the maximum dry density (VTM-1) at, or up to 30 percent 
above, the optimum moisture content.  Remove all stone larger than 7 inches in its maximum 
dimension from the liner subgrade or low permeability soil liner material. 
 
Ensure adequate moisture is present when using blended materials for a liner.  Any material that 
does not meet the above moisture or compaction requirements shall be reworked, recompacted and 
retested until the required moisture content and density are achieved.  The Design-Builder shall 
perform field density and moisture tests at the rate of one test for every 500 square yards of material 
placed for low permeability liner construction.  Complete a minimum of one compaction test for every 
lift of fill placed per day. 
 
During construction, the Design-Builder shall protect the liner material from excessive drying.  Place a 
minimum 12 inches layer of topsoil or other approved material over the liner. 
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VIRGINIA DEPARTMENT OF TRANSPORTATION 
SPECIAL PROVISION FOR STONE FOR RIPRAP 

 
  
204.01 Description 
 
Furnishing riprap following SECTION 204  
  
 
204.02 Materials  
 
Material requirements for riprap shall follow SECTION 204, ITEM 204.02(b) except the second 
sentence shall be changed to: “Riprap stone and bedding exposed to streamflow shall consist of 
durable sandstone, except for locations requiring neutralization of acid water, where limestone shall 
be provided.”  
  



SS24503-0513                                                                                                        April 30, 2013 
 

VIRGINIA DEPARTMENT OF TRANSPORTATION 
2007 ROAD AND BRIDGE SUPPLEMENTAL SPECIFICATIONS 

 
SUPPLEMENTAL SECTION 245—GEOSYNTHETICS 

 
 
SECTION 245—GEOSYNTHETICS of the Specifications is amended as follows: 
 

Section 245.03—Testing and Documentation is amended by replacing the first four paragraphs 
and subparagraph (a) with the following: 

 
Each geosynthetic material provided to the project shall be tested to determine conformance with 
the material properties specified herein within 24 months of submission. Test results reported 
from AASHTO’s National Transportation Product Evaluation Program—Laboratory Results of 
Evaluations on Geotextile and Geosynthetics may be used. The Contractor shall provide 
certification of the material in accordance with the requirements of AASHTO M288, Section 5, 
Certification, and copies of the test results.  This testing, however, will not be the sole basis for 
acceptance. 
 
The Contractor shall be responsible for ensuring that each roll of geosynthetic delivered to the 
project includes a certificate from the manufacturer showing manufacturer name, product name, 
style number or identifier, roll number, chemical composition of the filaments or yarns, any other 
pertinent information to fully describe the product, and a signature or attest of a person having 
legal authority to bind the manufacturer. 
 
VDOT will sample and test the geosynthetics for acceptance to verify conformance with this 
specification.  Sampling shall be performed in accordance with the requirements of ASTM D4354, 
Procedure C.  For tests not conducted by VDOT, acceptance may be based on the 
manufacturer’s certifications as a result of testing by the manufacturer of quality assurance 
samples obtained using the procedure for ASTM D4354 Procedure B Sampling for 
Manufacturer’s Quality Assurance (MQA) Testing. A lot size shall be considered to be the 
shipment quantity of the given product or a truckload of the given product, whichever is smaller, 
but in no case shall lot size exceed 250,000 square feet. 
 
Property values, with the exception of apparent opening size (AOS) and panel vertical strain, in 
these specifications represent minimum average roll values (MARV) in the weakest principal 
direction (i.e., average test results of any roll in a lot sampled for conformance or quality 
assurance testing shall meet or exceed the minimum values provided herein). Values for AOS 
and panel vertical strain represent maximum average roll values. 
 
Tests shall be performed in accordance with the methods referenced in this specification for the 
indicated application. The number of specimens to test per sample is specified by each test 
method. Geotextile product acceptance shall be based on conformance to the requirements of 
ASTM D4759. Product acceptance is determined by comparing the average test results of 
specimens in a given sample to the specification MARV. 

 
 (a) Geotextile Fabric for Use in Silt Fences, Silt Barriers, or Filter Barriers: Geotextile 

shall function as a vertical, permeable interceptor designed to remove suspended soil 
from overland water flow. Fabric shall filter and retain soil particles from sediment-laden 
water to prevent eroding soil from being transported off the construction site by water 
runoff. Fabric shall contain ultraviolet inhibitors and stabilizers to provide at least 6 
months of expected, usable construction life at a temperature of 0 degrees F to 125 
degrees F. The tensile strength of the material after 6 months of installation shall be at 
least 50 percent of the initial strength. 



 
Physical Property Test Method Requirements 

Filtering efficiency VTM-51 or ASTM D5141-11 Min. 75% 
Flow rate VTM-51 or ASTM D5141-11 Min. 0.2 gal/ft2/min 

 
In addition to these requirements, the geotextile shall comply with the requirements of 
AASHTO M288 for temporary silt fence property requirements, Table 7, Temporary Silt 
Fence Property Requirements, for grab strength and ultraviolet stability. 
 
The Contractor shall be responsible for supplying test results on each lot of silt fence 
geotextile for filtering efficiency, flow rate, and grab strength.  These results shall be 
from a GAI-accredited laboratory, which also is specifically accredited by GAI in tests 
ASTM D5141 and ASTM D4632.  Passing test results submitted by the Contractor are 
not sufficient for acceptance, as VDOT shall also conduct verification testing. 

 
 

Section 245.03(f) Geocomposite Wall Drain is amended to delete the first paragraph. 
 



SS21202-0911                                                                                                          June 28, 2011 
 

VIRGINIA DEPARTMENT OF TRANSPORTATION 
2007 ROAD AND BRIDGE SUPPLEMENTAL SPECIFICATIONS 

 
SUPPLEMENTAL SECTION 212—JOINT MATERIALS  

 
SECTION 212—JOINT MATERIALS of the Specifications is amended as follows: 

 
Section 212.02(h)—Gaskets for pipe is replaced with the following: 

 
(h) Gaskets for pipe shall conform to the following: Rubber gaskets for ductile iron pipe and 

fittings shall conform to the requirements of AWWA C111; rubber gaskets for all other 
pipe shall conform to the requirements of ASTM C443 and the ozone cracking resistance 
described in Section 237.02. 
 
Preformed plastic gaskets shall conform to the requirements of ASTM C990. 
 



S223AG2-0313 
 

VIRGINIA DEPARTMENT OF TRANSPORTATION 
SPECIAL PROVISION FOR 

CORROSION RESISTANT REINFORCING STEEL  
 

January 24, 2012 
 
SECTION 223—STEEL REINFORCEMENT of the Specifications is revised as follows: 

 
223.02—Detail Requirements is amended to add the following 

 
(e) Corrosion Resistant Reinforcing Steel, Class I:  Steel shall conform to the 

requirements of ASTM A1035/A1035M – Standard Specification for Deformed and Plain, 
Low-carbon, Chromium, Steel Bars for Concrete Reinforcement; or shall conform to the 
requirements of ASTM A955/A955M – Standard Specification for Deformed and Plain, 
Solid Stainless Steel Bars for Concrete Reinforcement, UNS* Designation(s): S32101. 

 
(f) Corrosion Resistant Reinforcing Steel, Class II:  Steel shall conform to the 

requirements of AASHTO Designation: MP 13M/MP 13-04, Standard Specification for 
Stainless Steel Clad Deformed and Plain Round Steel Bars for Concrete Reinforcement; 
or shall conform to the requirements of ASTM A955/A955M - Standard and Specification 
for Deformed and Plain Solid Stainless Steel Bars for Concrete Reinforcement.  UNS* 
Designations:  S24100.  Stainless steel clad bars may only be provided if they are 
domestically produced except for projects designated as experimental in the plans. 
 

(g) Corrosion Resistant Reinforcing Steel, Class III:  Steel shall conform to the 
requirements of ASTM A955/A955M - Standard Specification for Deformed and Plain 
Solid Stainless Steel Bars for Concrete Reinforcement.  UNS* Designations: S24000, 
S30400, S31603, S31653, S31803, S32304. 

 
* Unified Numbering System for Metals and Alloys 
 



SS31510-1214                                                                                                     December 2, 2014 
 

VIRGINIA DEPARTMENT OF TRANSPORTATION 
2007 ROAD AND BRIDGE SUPPLEMENTAL SPECIFICATIONS 

 
SUPPLEMENTAL SECTION 315—ASPHALT CONCRETE PLACEMENT 

 
 
SECTION 315—ASPHALT CONCRETE PAVEMENT of the Specifications is replaced with the following: 
 
 

315.01—Description 
 
This work shall consist of constructing one or more courses of asphalt concrete on a prepared foundation 
in accordance with the requirements of these specifications and within the specified tolerances for the 
lines, grades, thicknesses, and cross sections shown on the plans or established by the Engineer.  At the 
Contractor’s option, the asphalt concrete mix may be produced using a warm-mix additive or warm-mix 
process approved by the Department.  When used, the temperature placement limitations for Warm Mix 
Asphalt (WMA) shall apply. 
 
This work shall also consist of constructing asphalt concrete curb and rumble strips in accordance with 
the requirements of these specifications, plan details, and the Standard Drawings. 
 
 
315.02—Materials 

 
(a) Asphalt concrete shall conform to the requirements of Section 211.  The Contractor shall 

alter the design if SUPERPAVE design densities begin to exceed 98 percent of the 
theoretical maximum density during construction. 

 
(b) Asphalt for Tack Coat Nontracking Tack will be required only between May 1 and 

October 1. Tack coat, in accordance with Section 310 of the Specifications, may be used 
at other times.  Asphalt for prime coat shall conform to the requirements in Section 311.  
Asphalt for Prime Coat may be changed one viscosity grade by the Engineer at no 
change in the contract unit price. 

 
(c) Curb backup material shall be asphalt concrete conforming to any surface or 

intermediate mixture listed in Table II-13 and Table II-14 of Section 211. 
 
(d) Liquid asphalt coating (emulsion) for rumble strips shall conform to the requirements 

of Section 210.  The Contractor shall use CSS-1h or CQS-1h asphalt emulsions 
conforming to Section 210 for centerline rumble strips.  The CSS-1h or CQS-1h liquid 
asphalt may be diluted by up to 30 percent at the emulsion manufacturer’s facility. 

 
 
315.03—Equipment 

 
(a) Hauling Equipment:  Trucks used for hauling asphalt mixtures shall have tight, clean, 

smooth metal or other non-absorptive, inert material bodies equipped with a positive 
locking metal tailgate.  Surfaces in contact with asphalt mixtures shall be given a thin coat 
of aliphatic hydrocarbon invert emulsion release agent (nonpuddling), a lime solution, or 
other release agent materials on the VDOT Materials Division Approved Products Listing 
(List No. 8).  The beds of dump trucks shall be raised to remove excess release agent prior 
to loading except when a nonpuddling release agent is used.  Only a nonpuddling agent 
shall be used in truck beds that do not dump.  Each Contractor truck used for hauling 
asphalt shall be equipped with a tarpaulin or other cover acceptable to the Engineer that 



shall protect the mixture from moisture and foreign matter and prevent the rapid loss of heat 
during transportation. 

 
(b) Asphalt Pavers:  The asphalt paver shall be designed and recommended by the 

manufacturer for the type of asphalt to be placed and shall be operated in accordance 
with the manufacturer’s recommendations.  The Contractor shall readily have and 
maintain on the project site any written recommendations from the manufacturer of the 
mix relative to handling and placing of the mixture.  In the absence of the manufacturer’s 
recommendations, the recommendations of the National Asphalt Pavement Association 
shall be followed.  The paver shall be capable of producing a smooth uniform texture, 
dense joints, and a smooth riding surface even when screed extensions are used. 

 
(c) Rollers:  Rollers shall be steel wheel, static or vibratory, or pneumatic tire rollers and shall 

be capable of reversing without backlash.  The Contractor shall operate rollers at speeds 
slow enough to avoid displacement of the mixture.  The number and weight of rollers shall 
be sufficient to compact the mixture to the required density while it is still in a workable 
condition.  The Engineer will not allow the use of equipment that results in excessive 
crushing of aggregate or marring of the pavement surface.  If during construction the 
Contractor’s equipment mars the surface of the pavement to the extent that imperfections 
cannot satisfactorily be corrected or produces permanent blemishes, the Engineer will 
require the Contractor to discontinue the use of that particular equipment and replace that 
equipment with satisfactory units. 

 
(d) Rotary Saw:  The Contractor shall supply a gasoline-powered rotary saw with a carbide 

blade for cutting test samples from the pavement.  The Contractor shall provide gasoline, oil, 
additional carbide blades, and maintenance for the rotary saw.  The Contractor shall cool the 
pavement prior to sawing the sample.  As an alternative, the Contractor may furnish the 
necessary equipment for coring and testing 4-inch core samples in accordance with the 
requirements of VTM-22. 

 
(e) Material Transfer Vehicle (MTV):  When required in the Contract, the Contractor shall 

furnish a self-propelled MTV storage unit capable of receiving material from trucks, 
storing the material and transferring the material from the unit to the paver hopper or 
hopper insert via a conveyor system.  The paver hopper insert and unit shall have a 
combined minimum storage capacity of 15 tons.  The storage unit or paver hopper insert 
must be able to remix the material in order to produce a uniform, non-segregated mix 
having a uniform temperature prior to placing the asphalt material on the roadway 
surface. 

 
 
315.04—Placement Limitations 
 
The Contractor shall not place asphalt concrete mixtures when weather or surface conditions are such 
that the material cannot be properly handled, finished, or compacted.  The surface upon which asphalt 
mixtures is to be placed shall be free of standing water, dirt, and mud and the base temperature shall 
conform to the following: 
 

(a) Asphalt Concrete Produced with Warm Mix Asphalt Additives or Processes: 
 
1. When the base temperature is 40 degrees F and above:  The Engineer will 

permit laydown at any temperature below the maximum limits given in Section 
211.08 of the Specifications. The minimum base temperature for laydown shall be 
40 degrees F, unless approved by the Engineer.   
 

2. When the mixture temperature is below 200 degrees F, material shall not be 
permitted to be placed. 



 
(b) Asphalt Concrete Produced without Warm Mix Asphalt Additives or Processes: 

 
1. When the base temperature is above 80 degrees F:  The Engineer will allow 

laydown of the mixture at any temperature conforming to the limits specified in 
Section 211 of the Specifications. 
 

2. When the base temperature is between 40 degrees F and 80 degrees F:  The 
Contractor shall use the Nomograph, Table III-2, to determine the minimum 
laydown temperature of the asphalt concrete mixes.  At no time shall the 
minimum base temperature for base (BM) and intermediate (IM) mixes be less 
than 40 degrees F.  At no time shall the minimum laydown temperature for base 
(BM) and intermediate (IM) mixes be less than 250 degrees F. 
 
The minimum base and laydown temperatures for surface mixes (SM) shall 
never be less than the following: 
 

PG Binder/Mix 
Designation 

Percentage of 
Reclaimed Asphalt 

Pavement (RAP) 
Added to Mix 

Minimum Base 
Temperature 

Minimum 
Placement 

Temperature 

PG 64S-22 (A) <=25% 40 oF 250 oF 

PG 64S-22 (A) >25% 50 oF 270 oF 

PG 64H-22 (D) <=30% 50 oF 270 oF 

PG 64E-22 (E) <=15% 50 oF 290 oF 

PG 64S-22 (S) <=30% 50 oF 290 oF 
 
Intermediate and base courses that are placed at rates of application that exceed 
the application rates shown in Table III-2 shall conform to the requirements for the 
maximum application rate shown for 8-minute and 15-minute compaction rolling as 
per number of rollers used. 
 
If the Contractor is unable to complete the compaction rolling within the applicable 
8-minute or 15-minute period, the Engineer will either require the placing of the 
asphalt mixture to cease until sufficient rollers are used or other corrective action be 
taken to complete the compaction rolling within the specified time period. 
 
The Contractor shall complete compaction rolling prior to the mat cooling down to 
175 degrees F.  Finish rolling may be performed at a lower mat temperature. 
 
The Contractor shall not place the final asphalt pavement finish course until 
construction (temporary) pavement markings will no longer be required. 
 

 
315.05—Procedures 

 
(a) Base Course:  The Contractor shall prepare the subgrade or subbase as specified in 

Section 305.  The Contractor shall grade and compact the course to the required profile 
upon which the pavement is to be placed, including the area that will support the paving 
equipment. 

 
(b) Conditioning Existing Surface:  The Engineer will direct the Contractor to bring the 

surface of the existing pavement or base to a uniform grade and cross section if they are 



irregular.  Unless approved by the engineer, the uniform grade and cross section 
achieved shall be consistent with VDOT design standards for the roadway being paved.  
The surface on which the asphalt concrete is to be placed shall be prepared in 
accordance with the requirements of the applicable specifications and shall be graded 
and compacted to the required profile and cross section as established by VDOT design 
standards for the roadway being paved. 
 
When specified in the Contract, prior to placement of asphalt concrete the Contractor shall 
seal longitudinal and transverse joints and cracks by the application of an approved crack 
sealing material. 
 
Crack sealant for asphalt concrete pavement shall meet all the requirements of ASTM D-
3405 and exceed all requirements of ASTM D-1190, AASHTO M-173 and Federal 
Specification SS-S-164: 
 
A hot-poured modified asphalt rubber with granulated crumb rubber and latex 
plasticizers.  The proportions of the materials, by weight, shall be up to 80 percent 
maximum asphalt and up to 25 percent maximum crumb rubber. 
 
The crumb rubber shall be 100 percent vulcanized rubber and meet the following 
gradation requirement: 
 

Sieve 
 

Percent Passing 
 

No. 10 100% 

No. 40 0-40% 
 
The Contractor shall paint contact surfaces of curbing, gutters, manholes, and other 
structures projecting into or abutting the pavement and cold joints of asphalt with a thick, 
uniform coating of asphalt prior to the placement of the asphalt mixture. 
 
The Engineer will require the Contractor to place a tack or prime coat of asphalt conforming 
to the applicable requirements of Section 310, Special Provision for Nontracking Tack Coat, 
or Section 311 as specified below.  Liquid asphalt classified as cutbacks or emulsions shall 
be applied ahead of the paving operations, and the time interval between applying and 
placing the paving mixture shall be sufficient to ensure a tacky residue has formed to provide 
maximum adhesion of the paving mixture to the base.  The Contractor shall not place the 
mixture on tack or prime coats that have been damaged by traffic or contaminated by foreign 
material.  Traffic shall be excluded from such sections. 
 

1. Priming and Tacking: 
 

a. Priming aggregate base or subbase:  The Engineer will not require 
priming with asphalt material on aggregate subbase or base material 
prior to the placement of asphalt base, intermediate or surface layers 
unless otherwise specified in the contract documents. 
 

b. Tacking:  Application of tack at joints, adjacent to curbs, gutters, or other 
appurtenances shall be applied with a hand wand or with spray bar at the 
rate of 0.2 gallon per square yard.  At joints, the tack applied by the hand 
wand or a spray bar shall be 2 feet in width with 4 to 6 inches protruding 
beyond the joint for the first pass.  Tack for the adjacent pass shall 
completely cover the vertical face of the pavement mat edge so that 



slight puddling of asphalt occurs at the joint, and extend a minimum of 1 
foot into the lane to be paved. 
 
Milled faces that are to remain in place shall be tacked in the same way 
for the adjacent pass.  Use of tack at the vertical faces of longitudinal 
joints will not be required when paving is performed in echelon. 
 
On rich sections or those that have been repaired by the extensive use of 
asphalt patching mixtures, the tack coat shall be eliminated when directed 
by the Engineer. 
 
Tack shall not be required atop asphalt stabilized open-graded material 
drainage layers. 
 
Tack shall be applied between the existing asphalt surface and each 
asphalt course placed thereafter. 
 

2. Removing depressions and elevating curves:  Where irregularities in the 
existing surface will result in a course more than 3 inches in thickness after 
compaction, the Contractor shall bring the surface to a uniform profile by 
patching with asphalt concrete and thoroughly tamping or rolling the patched 
area until it conforms with the surrounding surface.  The mixture used shall be 
the same as that specified for the course to be placed. 
 
When the Contractor elects to conduct operations to eliminate depressions, elevate 
curves, and place the surface course simultaneously, he shall furnish such 
additional spreading and compacting equipment as required to maintain the proper 
interval between the operations. 



 
TABLE III-2 

 
Cold Weather Paving Limitations 

 
 
 

 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
(c) Placing and Finishing:  The Contractor shall not place asphalt concrete until the Engineer 

approves the surface upon which it is to be placed. 
 
The Contractor’s equipment and placement operations shall properly control the pavement 
width and horizontal alignment.  The Contractor shall use an asphalt paver to distribute 
asphalt concrete over the widest pavement width practicable.  Wherever practicable and 
when the capacity of sustained production and delivery is such that more than one paver 
can be successfully and continuously operated, pavers shall be used in echelon to place the 
wearing course in adjacent lanes.  Crossovers, as well as areas containing manholes or 
other obstacles that prohibit the practical use of mechanical spreading and finishing 
equipment may be constructed using hand tools.  However, the Contractor shall exercise 



care to obtain the required thickness, jointing, compaction, and surface smoothness in such 
areas. 
 
The longitudinal joint in one layer shall offset that in the layer immediately below by 
approximately 6 inches or more.  The joint in the wearing surface shall be offset 6 inches to 
12 inches from the centerline of the pavement if the roadway comprises two traffic lanes.  
The joint should be offset approximately 6 inches from the lane lines if the roadway is more 
than two lanes in width.  The Engineer will not require offsetting layers when adjoining lanes 
are paved in echelon and the rolling of both lanes occurs within 15 minutes after laydown. 
 
The Contractor shall have a certified Asphalt Field Level II Technician present during all 
paving operations.  Immediately after placement and screeding, the surface and edges of 
each layer shall be inspected by the Asphalt Field Level II Technician to ensure 
compliance with the asphalt placement requirements and be straightedge to verify 
uniformity and smoothness.  The Asphalt Field Level II Technician shall make any 
corrections to the placement operations, if necessary, prior to compaction.  The finished 
pavement shall be uniform and smooth. 
 
The Contractor’s Asphalt Field Level II Technician shall be present during all density 
testing. 
 
The placement of asphalt concrete shall be as continuous as possible and shall be 
scheduled such that the interruption occurring at the completion of each day’s work will not 
detrimentally affect the partially completed work.  Material that cannot be spread and 
finished in daylight shall not be dispatched from the plant unless the Engineer approves the 
use of artificial lighting.  When paving is performed at night, the Contractor shall provide 
sufficient light to properly perform and thoroughly inspect every phase of the operation.  
Such phases include cleaning planed surfaces, applying tack, paving, compacting, and 
testing.  Lighting shall be provided and positioned so as to not create a blinding hazard to 
the traveling public. 
 
During compaction of asphalt concrete, the Contractor shall ensure the roller shall not pass 
over the end of freshly placed material except when a transverse construction joint is to be 
formed.  Edges of pavement shall be finished true and uniform. 
 
Asphalt concrete SUPERPAVE pavement courses shall be placed in layers not 
exceeding four times the nominal maximum size aggregate in the asphalt mixture.  The 
maximum thickness may be reduced if the mixture cannot be adequately placed in a 
single lift and compacted to the required uniform density and smoothness.  The minimum 
thickness for a pavement course shall be no less than 2.5 times the nominal maximum 
size aggregate in the asphalt mixture.  Nominal maximum size aggregate for each mix 
shall be defined as one sieve size larger than the first sieve to retain more than 10 
percent aggregate as shown in the design range specified in Section 211.03, Table II-13.  
The Contractor may place base courses in irregularly shaped areas of pavement such as 
transitions, turn lanes, crossovers, and entrances in a single lift. 
 
The Contractor shall square up overlays in excess of 220 pounds per square yard or 
lanes with a milled depth greater than 2 inches prior to opening to traffic. 
 
The Contractor shall cut drainage outlets through the shoulder at locations the Engineer 
designates, excluding curb and gutter sections, on the milled roadway areas that are to 
be opened to traffic.  Plan and prosecute the milling operation to avoid the trapping of 
water on the roadway and restore drainage outlets to original grade once paving 
operations are completed, unless otherwise directed by the Engineer.  The cost for 
cutting and restoring the drainage slots in the roadway shoulder shall be included in the 
price bid for other items of work. 



 
The Contractor shall plan and prosecute a schedule of operations so that milled 
roadways shall be overlaid with asphalt concrete as soon as possible.  In no instance, 
shall the time lapse exceed 14 days after the milling operations, unless otherwise 
specified in Section 515 or other provisions in the contract.  The Contractor shall keep 
milled areas of the roadway free of irregularities and obstructions that may create a 
hazard or annoyance to traffic in accordance with the requirements of Section 104. 
 
The Contractor shall use a short ski or shoe to match the grade of the newly overlaid 
adjacent travel lane on primary, interstate, and designated secondary routes.  Unless 
otherwise directed by the Engineer, a 24-foot minimum automatic grade control ski shall 
be used on asphalt mixtures on divided highways, with the exception of overlays that are 
less than full width and the first course of asphalt base mixtures over aggregate 
subbases.  Care shall be exercised when working along curb and gutter sections to 
provide a uniform grade and joint. 
 
The Contractor shall construct the final riding surface to tie into the existing surface by an 
approved method, which shall include the cutting of a notch into the pavement.  In 
addition to notching, the Contractor may use an asphalt mix design containing a fine-
graded mix to achieve a smooth transition from the new asphalt concrete overlay to the 
existing pavement, with the approval of the Engineer.  The material shall be of a type to 
ensure that raveling will not occur.  The cost for constructing tie-ins in the asphalt 
concrete overlay shall be included in the price bid for asphalt concrete. 
 
The Contractor shall clean the existing pavement surface of all accumulated dust, mud, 
or other debris that may in the opinion of the Engineer detrimentally affect or prevent the 
bond of the new overlay prior to application of tack coat and commencement of paving 
operations.  The Contractor shall ensure the surface remains clean until commencement 
of and during paving operations.  The cost for cleaning and surface preparation shall be 
included in the bid price for asphalt concrete. 
 
The Contractor shall employ a Material Transfer Vehicle (MTV) during the placement of 
surface mixes (SM) on all Interstate routes.  The Contractor’s paving operation shall have 
remixing capability in either the MTV or a paver-mounted hopper to produce a uniform, 
nonsegregated mix with uniform temperature.  The MTV and paver combination shall 
have a minimum storage capacity of 15 tons.  In the event of an equipment break down 
of the paving train, paving shall be discontinued once the material on-site has been 
placed and no more material shall be shipped from the asphalt plant. 
 
When required in the Contract, a MTV shall be used during the placement of designated 
asphalt mixes on full lane width applications. 
 

(d) Compacting:  Immediately after the asphalt mixture is placed and struck off and surface 
irregularities are corrected, the mixture shall be thoroughly and uniformly compacted by 
rolling.  Rolling shall be a continuous process, insofar as practicable, and all parts of the 
pavement shall receive uniform compaction. 
 
The asphalt surface shall be rolled when the mixture is in the proper condition.  Rolling shall 
not cause undue displacement, cracking, or shoving of the placed mixture. 
 
The Contractor shall use the number, weight, and type of rollers sufficient to obtain the 
required compaction while the mixture is in a workable condition.  The sequence of rolling 
operations and the selection of roller types shall provide the specified pavement density. 
 
Rolling shall begin at the sides and proceed longitudinally parallel with the center of the 
pavement, each trip overlapping at least 6 inches, gradually progressing to the crown of 



the pavement.  When abutting a previously placed lane, rolling shall begin at the outside 
unconfined side and proceed toward the previously placed lane.  On superelevated 
curves, rolling shall begin at the low side and proceed to the high side by overlapping of 
longitudinal trips parallel with the centerline. 
 
The Contractor shall correct displacements occurring as a result of reversing the direction of 
a roller or other causes at once by the use of rakes or lutes and the addition of fresh mixture 
when required.  Care shall be taken in rolling not to displace or distort the line and grade of 
the edges of the asphalt mixture. 
 
The Contractor shall keep the wheels/drums of the rollers properly moistened with water, 
water mixed with a very small quantity of detergent or other Engineer approved material to 
prevent adhesion of the mixture to the rollers.  The Engineer will not allow the use or 
presence of excess liquid on the rollers. 
 
The Contractor shall thoroughly compact the mixture by the use of hot hand tampers, 
smoothing irons, or mechanical tampers along forms, curbs, headers, walls, and other 
places not accessible to rollers.  On depressed areas, a trench roller or cleated compression 
strips may be used under the roller to ensure proper compression. 
 
Edges of finished asphalt pavement surfaces shall be true curves or tangents.  The 
Contractor shall correct irregularities. 
 
The Contractor shall protect the surface of the compacted course until the material has 
cooled sufficiently to support normal traffic without marring. 
 

(e) Density:  Density shall be determined in accordance with the following: 
 

1. The Contractor shall perform roller pattern and control strip density testing on 
surface, intermediate, and base courses in accordance with the requirements of 
VTM-76.  The Contractor shall have a certified Asphalt Field Technician II 
perform all density testing. 
 
Density shall be determined with a thin-lift nuclear gauge conforming to the 
requirements of VTM-81 or from the testing of plugs/cores taken from the 
roadway where the mixture was placed.  Density test locations shall be marked 
and labeled in accordance with the requirements of VTM-76.  When acceptance 
testing is performed with a nuclear gauge, the Contractor shall have had the 
gauge calibrated within the previous 12 months by an approved calibration 
service.  In addition, the Contractor shall maintain documentation of such 
calibration service for the 12-month period from the date of the calibration 
service.  The required density of the compacted course shall not be less than 
98.0 percent and not more than 102.0 percent of the target control strip density. 
 
Nuclear density roller pattern and control strip density testing shall be performed 
on asphalt concrete overlays placed directly on surface treatment roadways and 
when overlays are placed at an application rate less than 125 pounds per square 
yard, based on 110 pounds per square yard per inch, on any surface.  In these 
situations, the Engineer will not require sawed plugs or core samples and the 
minimum control strip densities as specified in Table III-3 will not be required.  
The required density of the compacted course shall not be less than 98.0 percent 
and more than 102.0 percent of the target control strip. 



 

TABLE III-3 

Density Requirements 

 
Mixture Type 

Min. Control Strip Density (%)1 

SM-9.5A, 12.5A 92.5 

SM-9.5D, 12.5D 92.2 

SM-9.5E, 12.5E 92.2 

IM-19.0A, IM-19.0D, IM-19.0E 92.2 

BM-25.0A, BM-25.0D 92.2 
1The control strip density requirement is the percentage of theoretical maximum density 
of the job-mix formula by SUPERPAVE mix design or as established by the Engineer 
based on two or more production maximum theoretical density tests. 

 
 
The Engineer will divide the project into "control strips" and "test sections" for the 
purpose of defining areas represented by each series of tests. 
 

a. Control Strip:  Control strips shall be constructed in accordance with 
these specifications and VTM-76. 
 
The term control strip density is defined as the average of 10 
determinations selected at stratified random locations within the control 
strip. 
 
The Contractor shall construct one control strip at the beginning of work 
on each roadway and shoulder course and on each lift of each course.  
The Engineer will require the Contractor to construct an additional control 
strip when a change is made in the type or source of materials; 
whenever a significant change occurs in the composition of the material 
being placed from the same source; or when there is a failing test strip.  
During the evaluation of the initial control strip, the Contractor may 
continue paving operations, however, paving and production shall be 
discontinued during construction and evaluation of any additional control 
strips.  In the event two consecutive control strips fail, subsequent paving 
operations shall cease until the Contractor recommends correctives 
actions to the Engineer and the Engineer has approved the Contractor to 
proceed with the corrective action(s).  If the Contractor and the Engineer 
mutually agree that the required density cannot be obtained because of 
the condition of the existing pavement structure, the target control strip 
density shall be determined from the roller pattern that achieves the 
optimum density and this target control strip density shall be used on the 
remainder of the roadway that exhibits similar pavement conditions. 
 
Either the Engineer or the Contractor may initiate the construction of an 
additional control strip at any time. 
 
The length of the control strip shall be approximately 300 feet and the 
width shall not be less than 6 feet.  On the first day of construction or 
beginning of a new course, the control strip shall be started between 500 
and 1,000 feet from the beginning of the paving operation.  The 



Contractor shall construct the control strip using the same paving, rolling 
equipment, procedures, and thickness as shall be used on the remainder 
of the course being placed. 
 
The Contractor’s Asphalt Field Level II Technician shall take one reading 
at each of 10 stratified random locations.  No determination shall be 
made within 12 inches of the edge of any application width for surface 
and intermediate mixes or within 18 inches of the edge of any application 
width for base mixes.  The average of these 10 determinations shall be 
the control strip density recorded to the nearest 0.1 pound per cubic foot.  
The minimum control strip density shall be determined in accordance 
with the requirements of VTM-76.  
 
The control strip shall be considered a lot.  If the control strip density 
conforms to the requirements specified in Table III-3, the Engineer will 
consider the control strip to be acceptable and the control strip density 
shall become the target control strip density.  If the density does not 
conform to the requirements specified in Table III-3, the tonnage placed 
in the control strip and any subsequent paving prior to construction of 
another control strip will be paid for in accordance with Table III-4 on the 
basis of the percentage of the Table III-3 value achieved.  The 
Contractor shall take corrective action(s) to comply with the density 
requirement specified in Table III-3. 
 

TABLE III-4 
Payment Schedule for Lot Densities 

% of Target Control Strip Density % of Payment 

Greater than 102.0 95 

98.0 to 102.0 100 

97.0 to less than 98.0 95 

96.0 to less than 97.0 90 

Less than 96.0 75 
 

b. Test section (lot):  For the purposes of determining acceptance, the 
Engineer will consider each day’s production as a lot unless the paving 
length is less than 3,000 linear feet or greater than 7,500 linear feet.  
When paving is less than 3,000 feet, that day’s production will be 
combined with the previous day’s production or added to the next day’s 
production to create a lot as described below. 
 
The standard size of a lot will be 5,000 linear feet (five 1,000 foot 
sublots) of any pass 6 feet or greater made by the paving train for the 
thickness of the course.  If the Engineer approves, the lot size may be 
increased to 7,500 linear foot lots with five 1,500 foot sublots when the 
Contractor’s normal daily production exceeds 7,000 feet.  Pavers 
traveling in echelon will be considered as two passes.  When a partial lot 
occurs at the end of a day’s production or upon completion of the project, 
the lot size will be redefined as follows: 
 

● If the partial lot contains one or two sublots, the sublots will be 
added to the previous lot. 
 



● If the partial lot contains three or four sublots, the partial lot will 
be redefined to be an entire lot. 

 
The Contractor shall test each lot for density by taking a nuclear density 
gauge reading from two random test sites selected by the Engineer 
within each sublot.  When saw cores are used to determine acceptance, 
a single test site will be selected by the Engineer.  Test sites will not be 
located within 12 inches of the edge of any application width for surface 
and intermediate mixes or within 18 inches of the edge of any application 
width for base mixes. 
 
The Engineer will compare the average of the sublot density 
measurements to the target nuclear density, or for cores, to the target 
percent of theoretical maximum density achieved on the control strip to 
determine the acceptability of the lot.  Once the average density of the lot 
has been determined, the Engineer will not allow the Contractor to 
provide additional compaction to raise the average.  The Contractor shall 
immediately institute corrective action if two consecutive sublots produce 
density results less than 98 percent or more than 102 percent of the 
target control strip density. 
 
Longitudinal joints shall also be tested for density using a nuclear density 
gauge at each test site in the sublot.  For surface and intermediate 
mixes, the edge of the gauge shall be placed within 4 inches of the joint.  
For base mixes, the edge of the gauge shall be placed within 6 inches of 
the joint.  The Contractor shall not place the gauge over top of the joint.  
The joint density value shall be recorded.  The Contractor shall report to 
the Engineer and institute corrective action if a single longitudinal joint 
density reading is less than 95 percent of the target control strip density.  
The Engineer will not use the values obtained from the joint readings in 
payment calculation.  The Contractor shall furnish the test data 
developed during the day’s paving to the Engineer by the end of the 
day’s operations. 
 
When sawn cores are used for density acceptance, the Contractor shall 
perform acceptance testing for density for each sublot by obtaining one 
sawed 4 inch by 4 inch specimen, or one 4-inch-diameter cores, at a 
single random test site selected by the Engineer. 
 

● The sub-lot site shall be marked as described in VTM-76. 
 

● The bulk specific gravity of the cores shall be determined in 
accordance with VTM-6. 
 

● The density of the cores shall be determined in accordance with 
the requirements of VTM-22. 

 
Cores or plugs shall be bulked in the presence of the Engineer.  The 
Department reserves the right to have the cores or plugs bulked on the 
project site.  The Contractor shall number sublot test sites sequentially 
per lot, mark these on the pavement, fill them with the paving mixture, 
and compact them prior to the completion of each day of production. 
 
The tonnage of each lot will be based on the lot’s width and length and the 
mixture application rate as designated in the Contract or as revised by the 



Engineer.  Payment will be made in accordance with the requirements of 
Table III-4. 
 
The Engineer at any time on any project may perform lot density 
verification testing.  Lot density verification is performed by testing plugs.  
The Contractor shall be responsible for taking plugs for testing.  The 
Engineer will perform verification testing of the plugs. 
 
Surface, Intermediate, and Base mixes: 
 
The Contractor shall take two plugs per Verification, Sampling and 
Testing (VST) lot at locations selected by the Engineer.  If the Engineer 
determines the density of the plugs does not conform to the 
requirements for the lot in question or the same payment percentage 
determined by the Contractor’s testing for that lot, then the Contractor 
may request the referee procedure to be invoked.  The Contractor shall 
take one additional plug from the remaining sublots.  Payment for that 
lot, based on the results of the initial two plugs/cores or referee 
procedure, will be in accordance with the specifications in Table III-4 on 
the basis of the percentage of the control strip bulk density achieved. 
 

2. Surface, intermediate, and base courses not having a sufficient quantity of 
material to run a roller pattern and control strip shall be compacted to a minimum 
density of 91.5 percent of the theoretical maximum density as determined in 
accordance with the requirements of VTM-22.  The Contractor shall be 
responsible for cutting cores or sawing plugs for testing by the Department.  One 
set of plugs/cores shall be obtained within the first 20 tons of small quantity 
paving and every 100 tons thereafter for testing by the Department.  Core/plug 
locations shall be randomly selected.  If the density is determined to be less than 
91.5 percent, the Engineer will make payment in accordance with the 
requirements of Table III-5. 
 

TABLE III-5 
Payment Schedule for Surface, Intermediate and Base Courses 

(Not sufficient quantity to perform density roller pattern and control strip) 

% TMD % of Payment 

Greater than 91.5 100 

90.2-91.4 95 

88.3-90.1 90 

Less than 88.2 75 
 
 
Any section in which a mixture (e.g., SM-9.0) is being placed at an application 
rate of less than 125 pounds per square yard (based on 110 pounds per square 
yard per inch) that does not have a sufficient quantity of material for a roller 
pattern and control strip shall be compacted by rolling a minimum of three passes 
with a minimum 8-ton roller.  The Engineer will not require density testing. 
 
For asphalt patching, the minimum density of 91.5 percent of the maximum 
theoretical density will be determined in accordance with the requirements of 
VTM-22.  The Contractor is responsible for cutting cores or sawing plugs.  One 
set of plugs/cores shall be obtained within the first 20 tons of patching material 



and every 100 tons thereafter for testing by the Contractor or the Department.  
The Engineer will randomly select core/plug locations.  If the density is less than 
the 91.5 percent, payment will be made on the tonnage within the 20 or 500 ton 
lot in accordance with the requirements of Table III-5. 
 

(f) Joints:  Transverse joints shall be formed by cutting back on the previous run to expose the 
full depth of the course.  A coat of asphalt shall be applied to contact surfaces of 
transverse joints just before additional mixture is placed against the previously rolled 
material. 
 
Joints adjacent to curbs, gutters, or adjoining pavement shall be formed by hand placing 
sufficient mixture to fill any space left uncovered by the paver.  The joint shall then be set up 
with rakes or lutes to a height sufficient to receive full compression under the rollers. 
 

(g) Rumble Strips:  This work shall consist of constructing rumble strips on mainline 
shoulders of highways by cutting 1/2-inch-deep concave depressions into existing asphalt 
concrete surfaces as shown on the VDOT Standards Drawings and as directed by the 
Engineer. 
 
Rumble strips shall be installed in accordance with the details of the RS-1 (shoulders) or 
RS-3 (centerline) Standard Drawings.  The Contractor shall demonstrate to the Engineer 
the ability to achieve the desired surface regarding alignment, consistency, and 
conformity with these specifications and the Standards Drawings prior to beginning 
production work on mainline shoulders.  The test site shall be approximately 25 feet 
longitudinally at a location mutually agreed upon by the Contractor and Engineer. 
 
The Contractor shall coat the entire rumble strip area with liquid asphalt coating 
(emulsion) using a pressure distributor following the cutting and cleaning of the 
depressions of waste material.  For rumble strips installed on the shoulder, the 
approximate application rate shall be 0.1 gallons per square yard.  For rumble strips 
installed in a new asphalt concrete surface (new construction or overlay) along the 
centerline, no sealing of the rumble strip area shall be performed.  When the rumble strip 
is installed along the centerline in an existing asphalt concrete surface (i.e. more than 
one year since placement), the approximate application rate shall be 0.05 gallons per 
square yard.  The application temperature shall be between 160 degrees F and 180 
degrees F.  For shoulder rumble strips only, overspray shall not extend more than 2 
inches beyond the width of the cut depressions and shall not come in contact with 
pavement markings. 
 
Rumble strips shall not be installed on shoulders of bridge decks, in 
acceleration/deceleration lanes, on surface drainage structures, or in other areas 
identified by the Engineer. 
 
Waste material resulting from the operation shall be removed from the paved surface and 
shall not be disposed of where waterways may be at risk of contamination. 
 

(h) Saw-Cut Asphalt Pavement:  This work shall consist of saw-cutting the existing asphalt 
pavement to a depth shown on the plans or as directed by the Engineer. 

 
 
315.06—Pavement Samples 
 
The Contractor shall cut samples from the compacted pavement for testing of depth and density.  
Samples shall be taken for the full depth of the course at the locations selected by the Engineer.  The 
removed pavement shall be replaced with new mixture and refinished.  No additional compensation will 
be allowed for furnishing test samples and reconstructing areas from which they were taken. 



 
 
315.07—Pavement Tolerances 

 
(a) Surface Tolerance:  The Engineer will test the pavement surface by using a 10-foot 

straightedge.  The variation of the surface from the testing edge of the straightedge between 
any two contacts with the surface shall not be more than 1/4 inch.  The Contractor shall 
correct humps and depressions exceeding the specified tolerance or the defective work shall 
be removed and replaced with new material. 

 
(b)  Finished Grade Tolerance:  After placement of the final pavement layer, finished grade 

elevations shall be within +/–0.04 foot of the elevations indicated in the plans unless 
otherwise specified, provided that the actual cross slope does not vary more than 0.20 
percent from the design cross slope indicated in the plans and the pavement thickness 
conforms to the thickness tolerances specified herein.  

 
If the Engineer determines either the finished grade elevations or cross slope exceed the 
tolerances specified, the Contractor shall submit a plan of corrective action to the 
Engineer for approval. 

 
(c) Thickness Tolerance:  The thickness of the base course will be determined by the 

measurement of cores as described in VTM-32. 
 

Acceptance of asphalt concrete base course for depth will be based on the mean result 
of measurements of samples taken from each lot of material placed.  A lot of material is 
defined as the quantity being tested for acceptance except that the maximum lot size will 
be 1 mile of 24-foot-width base course. 
 
A lot will be considered acceptable for depth if the mean result of the tests is within the 
following tolerance of the plan depth for the number of tests taken: 
 

Plan Depth 1 test 2 tests 3 tests 4 tests 

≤ 4" 0.6" 0.5" 0.4" 0.3" 

>4." ≤8" 0.9" 0.7" 0.5" 0.4" 

>8"≤12" 1" 0.9" 0.7" 0.5" 

>12" 1.2" 1" 0.8" 0.6" 
 
 
If an individual depth test exceeds the one test tolerance for the specified plan depth, the 
Engineer will exclude that portion of the lot represented by the test from the lot.  If an 
individual test result indicates that the depth of material represented by the test is more 
than the tolerance for one test, the Contractor will not be paid for that material in excess 
of the tolerance throughout the length and width represented by the test.  If an individual 
test result indicates that the depth of the material represented by the test is deficient by 
more than the one test tolerance for the plan depth, the Contractor shall correct the base 
course represented by the test as specified hereinafter. 
 
If the mean depth, based on two or more tests, of a lot of material is excessive (more 
than the plan depth specified in the contract), the Engineer will not pay the Contractor for 
any material in excess of the tolerance throughout the length and width of the lots 
represented by the tests. 
 



If the mean depth, based on two or more tests, of a lot of material is deficient (less than 
the plan depth specified in the contract) by more than the allowable tolerance, the 
Contractor will be paid for the quantity of material that has been placed in the lot.  Any 
required corrective action will be determined by the Engineer. 
 
For excessive depth base courses, the rate of deduction from the tonnage allowed for 
payment as base course will be calculated at a weight of 115 pounds per square yard per 
inch of depth in excess of the tolerance.  For sections of base course that are deficient in 
depth by more than the one test tolerance and less than two and half times the one test 
tolerance, the Contractor shall furnish and place material specified for the subsequent 
course to bring the base course depth within the tolerance.  This material will be 
measured on the basis of tonnage actually placed, determined from weigh tickets, and 
will be paid for at the contract unit price for the base course material.  Such material shall 
be placed in a separate course.  If the deficiency is more than two and half times the one 
test tolerance, the Contractor shall furnish and place base course material to bring the 
base course thickness within the tolerance.  Corrections for deficient base course depth 
shall be made in a manner to provide a finished pavement that is smooth and uniform.  
Sections requiring significant grade adjustments which have been previously identified 
and documented by the Engineer as being outside of the control of the Contractor will be 
exempt from deduction or corrective action. 
 
When the Contract provides for the construction or reconstruction of the entire pavement 
structure, the surface and intermediate courses shall be placed at the rate of application 
shown on the plans within an allowable tolerance of ±5 percent of the specified 
application rate for application rates of 100 pounds per square yard or greater and within 
5 pounds per square yard for application rates of less than 100 pounds per square yard.  
The Engineer will deduct the amount of material exceeding the allowable tolerance from 
the quantities eligible for payment. 
 
When the Contract provides for the placement of surface or intermediate courses over 
existing pavement, over pavements constructed between combination curb and gutter, or 
in the construction or reconstruction of shoulders, such courses shall be placed at the 
approximate rate of application shown on the plans.  However, the specified rate of 
application shall be altered where necessary to produce the required riding quality. 

  
 
315.08—Measurement and Payment 
 
Asphalt concrete base will be measured in tons and will be paid for at the contract unit price per ton.  
This price shall include preparing and shaping the subgrade or subbase, constructing and finishing 
shoulders and ditches, and removing and replacing unstable subgrade or subbase. 
 
Asphalt concrete will be measured in tons and will be paid for at the contract unit price per ton.  Net 
weight information shall be furnished with each load of material delivered in accordance with the 
requirements of Section 211.  Batch weights will not be permitted as a method of measurement 
unless the Contractor’s plant is equipped in accordance with the requirements of Section 211, in 
which case the cumulative weight of the batches will be used for payment. 
 
Asphalt used in the mixtures, when a pay item, will be measured in tons in accordance with the 
requirements of Section 109.01 except that transporting vehicles shall be tare weighed prior to each 
load.  The weight will be adjusted in accordance with the percentage of asphalt indicated by 
laboratory extractions. 
 
Tack coat shall be included in the price for other appropriate pay items. 
 



Asphalt curb backup material will be measured in tons and will be paid for at the contract unit price 
per ton.  This price shall include placing, tamping, and compacting. 
 
Liquid asphalt cement, when a pay item, will be measured in tons and will be paid for at the contract 
unit price per ton. 
 
Material Transfer Vehicle (MTV), when required in the Contract, will not be measured for separate 
payment.  The cost for furnishing and operating the MTV shall be included in the price bid for other 
appropriate items. 
 
Warm Mix Asphalt (WMA) additive or process will not be measured for separate payment, the cost 
of which, shall be included in the price bid for other appropriate items. 
 
Rumble strips will be measured in linear feet and will be paid for at the contract unit price per linear 
foot of shoulder where the rumble strips are actually placed and accepted, excluding the test site.  
This distance will be measured longitudinally along the edge of pavement with deductions for bridge 
decks, acceleration/deceleration lanes, surface drainage structures, and other sections where the 
rumble strips were not installed.  This price shall be full compensation for installation, cleaning up 
debris and disposal of waste material.  The test site will not be measured for payment but shall be 
included in the unit price for rumble strip. 
 
Liquid asphalt coating (rumble strips) will be measured in square yards and will be paid for at the 
contract unit price per square yard as described herein.  This price shall include cleaning rumble 
strips prior to application of the coating and furnishing and applying coating as specified herein. 
 
Saw-cut asphalt concrete pavement will be measured in linear feet for the depth specified and will 
be paid for at the contract unit price per foot, which price shall be full compensation for saw-cutting 
the asphalt pavement to the depth specified. 
 
These prices shall also include heat stabilization additive, furnishing samples, and maintaining traffic. 
 
Payment will be made under: 
 

Pay Item 
 Pay Unit 

Asphalt concrete base course (Type) Ton 

Asphalt concrete (Type) (Class) Ton 

Asphalt concrete curb backup material Ton 

Liquid asphalt cement Ton 

Rumble strip (Asphalt) Linear foot 

Liquid asphalt coating (Rumble strips)  Square yard 

Saw-cut asphalt concrete (depth) Linear foot 
 



S310AM3-0211 
 

VIRGINIA DEPARTMENT OF TRANSPORTATION 
SPECIAL PROVISION FOR 

NONTRACKING TACK COAT 
 

October 5, 2010c 
 
I. DESCRIPTION 

 
This work shall consist of preparing and treating an existing asphalt or concrete surface with asphalt 
in accordance with the requirements of these specifications and in conformity with the lines shown on 
the plans or as established by the Engineer. 
 

II. MATERIALS 
 
Liquefied asphalt materials for non-tracking tack coat must be on the Department’s list of approved 
non-tracking tack coat materials.  Non-tracking tack coat materials shall not be diluted with water. 
 

III. PROCEDURES 
 
Nontracking Tack will be required only between May 1 and October 1.  Tack coat, in accordance 
with Section 310 of the Specifications, may be used at other times. 
 
Equipment for heating and applying asphalt shall conform to the requirements of Section 314.04(b) 
of the Specifications or the non-tracking tack coat material’s manufacturer’s recommendations.  The 
maximum application temperature of liquefied asphalt shall conform to the manufacturer’s 
requirements. 
 
The existing surface shall be patched when necessary, cleaned, and rendered free from irregularities 
to the extent necessary to provide a reasonably smooth and uniform surface.  Unstable corrugated 
or deteriorated areas of existing pavement shall be removed and replaced with suitable patching 
materials.  The edges of existing pavements that will be adjacent to new pavement shall be 
thoroughly cleaned to permit adhesion of asphalt. 
 
Tack material shall be uniformly applied with a pressure distributor conforming to the requirements of 
Section 314.04(b) of the Specifications.  Hand spray equipment shall not be used except in areas 
inaccessible by a pressure distributor.  The tack material shall be applied at a rate recommended by 
the manufacturer.  This rate is typically between 0.05 to 0.10 gallons per square yard.  The asphalt 
tack shall be applied to the pavement surface in such a manner that it will bond the overlay and 
the underlying surfaces together. 
  
Application of tack at joints, adjacent to curbs, gutters, or other appurtenances shall be uniformly 
applied with a hand wand or with a spray bar at the rate of 0.2 gallon per square yard.  
 
The tack coat shall be applied in a manner to offer the least inconvenience.  All traffic, including 
construction traffic, shall be excluded from sections treated with non-tracking tack until the tack 
has cured and will no longer track onto adjacent non-treated areas. 
 
The tack coat shall be applied in accordance with the same weather limitations that apply to the 
course being placed as well as the manufacturer’s recommendations.  The quantity, rate of 
application, temperature, and areas to be treated shall be approved by the Engineer prior to 
application of the tack coat. 
 
Adjacent concrete or asphalt concrete surfaces shall show minimal visible evidence and white or 
yellow pavement markings shall show no visible evidence of tracking of the asphalt tack material 



at the end of the production shift.  Tracking of the tack material on pavement markings will require 
the Contractor to immediately restore the marking to their original pre-tack condition.  Build-up of 
the tacking material on existing pavement surfaces shall be removed by the Contractor. 
 
During the application of non-tracking asphalt tack coat, care shall be taken to prevent spattering 
adjacent items or vehicular traffic.  The distributor shall not be cleaned or discharged into ditches or 
borrow pits, onto shoulders, or along the right of way.  When not in use, application equipment shall 
be parked so that the spray bar or mechanism will not drip asphalt on the surface of the traveled 
way. 

 
IV. REFEREE SYSTEM 

 
When the new asphalt course is placed on a milled or non-milled surface, the Contractor shall 
take steps to ensure an adequate bond between the new material and existing surface.  If the 
Engineer suspects the Contractor is failing to apply good bond promoting procedures or 
adequately tacking the existing surface per the manufacturer’s recommendations, the Department 
may core a minimum of 6 locations to determine the shear and tensile strength at the interface.  
These locations will be determined through a stratified random selection process.  Cores will be 
tested in the Department’s laboratory in accordance with the procedures described in report 
VTRC 09-R21.  For the surface to be acceptable, the average results for shear and tensile 
strength must be met.  A minimum of 3 cores will be tested for shear and 3 cores for tensile 
strength.  The average shear strength must meet or exceed 100 psi with no single core having a 
shear strength less than 50 psi on a milled surface.  The average shear strength must meet or 
exceed 50 psi with no single core having a shear strength less than 30 psi on a non-milled 
surface.  The average tensile strength of the remaining cores must meet or exceed 40 psi with no 
single core having a tensile strength less than 20 psi on a milled surface.  The average tensile 
strength of the remaining cores must meet or exceed 30 psi with no single core having a tensile 
strength less than 20 psi on a non-milled surface.  In the event the minimum shear or tensile 
strength requirements are not met, then payment for the asphalt concrete tonnage placed in the 
area in dispute shall be reduced by 10 percent. 
 

V. MEASUREMENT AND PAYMENT 
 
Nontracking tack coat, the cost thereof, shall be included in the price for other appropriate pay 
items. 
 
Patching will be paid for at the contract unit price for the various items used unless a 
reconditioning item is included in the Contract. 
 

VI. REFERENCES 
 
McGhee, K.K , and Clark, T.M.  Bond Expectations for Milled Surfaces and Typical Tack Coat 
Materials Used in Virginia. VTRC 09-R21.  Virginia Transportation Research Council, 
Charlottesville, 2009. 
 



SS22101-0412                                                                                                        January 6, 2012 
 

VIRGINIA DEPARTMENT OF TRANSPORTATION 
2007 ROAD AND BRIDGE SUPPLEMENTAL SPECIFICATIONS 

 
SUPPLEMENTAL SECTION 221—GUARDRAIL 

 
 
SECTION 221—GUARDRAIL of the Specifications is amended as follows: 
 

Section 221.02(e)2 is replaced with the following: 
 

2. Sheet steel for fabricated shapes shall conform to the requirements of ASTM A1011, Grade 
36. 

 



SS22301-1214                                                                                                           November 4, 2014 
 

VIRGINIA DEPARTMENT OF TRANSPORTATION 
2007 ROAD AND BRIDGE SUPPLEMENTAL SPECIFICATIONS 

 
SUPPLEMENTAL SECTION 223—STEEL REINFORCEMENT 

 
 
SECTION 223—STEEL REINFORCEMENT of the Specifications is completely replaced with the 
following: 

 
 
223.01—Description  
 
These specifications cover steel items designed to give added flexural strength to hydraulic cement concrete 
or to control and reduce cracking. 
 
 
223.02—Detail Requirements  
 

(a) Reinforcement: 
 

1. Deformed bars shall conform to the requirements of ASTM A615, Grade 40 or 60. 
 
2. Plain bars shall conform to the requirements of ASTM A615, Grade 40 or 60, deformation 

waived. When used as a dowel, material may be a plain bar conforming to the requirements of 
ASTM A615, Grade 40 or 60, or a plain dowel conforming to the requirements of ASTM A709, 
Grade 36. 

 
3. Welded wire fabric shall conform to the requirements of ASTM A185. When used in 

continuously reinforced pavement, wire fabric shall be deformed and furnished in flat sheets and 
shall conform to the requirements of ASTM A497, high yield of 70,000 pounds per square inch. 

 
4. Longitudinal bars for continuous reinforced concrete pavement shall conform to the 

requirements of ASTM A615, Grade 60. 
 
5. Structural steel shall conform to the requirements of Section 226. 
 
6. Bar mats shall conform to the requirements of ASTM A184. 
 
7. Spiral wire shall conform to the requirements of AASHTO M32 or ASTM A82. 
 
8. Wire mesh for use in gabions shall be made of galvanized steel wire at least 0.105 inch, 12 

gage, in diameter. The tensile strength of the wire shall be at least 60,000 pounds per square 
inch. Wire mesh shall be galvanized in accordance with the requirements of ASTM A641, Class 
3. When PVC coating is specified, it shall be at least 0.015 inch in thickness and shall be black. 

 
Wire shall be welded to form rectangular openings or twisted to form hexagonal openings of 
uniform size. The linear dimension of the openings shall be not more than 4 1/2 inches. The area 
of the opening shall be not more than 9 square inches. The unit shall be nonraveling. 
Nonraveling is defined as the ability to resist pulling apart at any of the twists or connections 
forming the mesh when a single wire strand in a section is cut. 

 
(b) Prestressing Tendons: Seven-wire stress-relieved strands, stress-relieved wire, and low-relaxation 

strands shall conform to the requirements of ASTM A416, Grade 270; ASTM A421; and ASTM A416, 
Supplement I, respectively, with the following modifications: 



1. Strands or wires used in units of any one-bed layout shall be manufactured by the same plant.

2. A manufacturer’s certification and load-elongation curve in accordance with the requirements of
ASTM A416 or ASTM A421 shall be obtained by the prestressed concrete fabricator for each lot
of strand. The data shall be submitted to the Engineer for approval in permanent record form.

(c) Reinforcing Steel to Be Epoxy Coated: Steel shall conform to the requirements herein and shall
be coated in accordance with the requirements of ASTM A775.
1. Plants that epoxy coat reinforcing steel shall be CRSI certified for epoxy coating. CRSI

inspection reports shall be on file at the plant and shall be available to the Engineer.

2. Handling and storage of the coated bars shall conform to the requirements of ASTM A775.

3. Visible damage to the epoxy coating shall be patched or repaired with materials compatible
with the existing coating in accordance with ASTM A775.

(d) Reinforcing Steel to Be Galvanized: Steel shall conform to the requirements herein and shall be
galvanized in accordance with the requirements of ASTM A767.



     5th Amendment          
Poplar Creek 

Part 2 

Special Provisions, Special Provisions Copied Notes 

and Supplemental Specifications 

Roadway/Drainage 



 
 
(c302h00-0708) SECTION 302.03(b) PRECAST DRAINAGE STRUCTURES of the Specifications is 

amended to include the following: 
 
Precast units, excluding concrete pipe, prestressed concrete items and soundwalls, 
conforming to the requirements herein will only be accepted under a Quality 
Control/Quality Acceptance Program (QC/QA).  The Contractor shall have the 
producer perform quality control functions in accordance with a Department approved 
QC/QA plan.  Each piece, manufactured under the QC/QA program, in addition to the 
date and other required markings, shall be stamped with the letters (QC), as evidence 
that the required QC/QA procedures have been performed.  Each shipping document 
shall be affixed with the following: 
 
We certify that these materials have been tested and conform to VDOT Precast 
Concrete Products Quality Assurance Program 
 

 
 

Signature and Title 
 
1-14-08 (SPCN) 
 
 



S302G02-0610 
VIRGINIA DEPARTMENT OF TRANSPORTATION 

SPECIAL PROVISION FOR 
FLOWABLE BACKFILL 

 
March 11, 2010 

 
I. DESCRIPTION 

 
This work shall consist of furnishing and placing flowable backfill for use as backfill material in 
pipe installations or in other uses at locations as designated on the plans, and as backfill material 
for plugging designated abandoned pipes and culverts. 

 
II. MATERIALS 

 
Hydraulic Cement shall conform to the requirements of Section 214 of the Specifications. 
 
Fly Ash shall conform to the requirements of Section 241.02(a) of the Specifications. 
 
Water shall conform to the requirements of Section 216 of the Specifications with the exception 
that wash water as described in Section 216.02 may comprise the total mix water. 
 
Aggregates shall conform to the requirements of Sections 202 and 203 of the Specifications with 
a combined gradation as determined by the Contractor. 
 
Admixtures shall conform to the requirements of Section 215 of the Specifications. 
 
Granulated Iron Blast Furnace Slag shall conform to the requirements of Section 215 of the 
Specifications. 

 
III. MIX DESIGN 
 

Mix design for flowable backfill shall be provided by the Contractor.  When used as backfill 
material in pipe installations or in other uses at locations as designated on the plans flowable 
backfill shall have a design compressive strength of 30 to 200 pounds per square inch.  When 
used as backfill material for plugging designated abandoned pipes and culverts flowable backfill 
shall have a design compressive strength of 30 to 1200 pounds per square inch.  The design 
compressive strength requirement shall be at 28 days when tested in accordance with ASTM D 
4832.  Mix design shall result in a fluid product having no less than an 8-inch slump at time of 
placement.  The Contractor shall submit a mix design for approval supported by laboratory test 
data verifying compliance with 28 day compressive strength requirements.  Mix design shall be 
approved by the Engineer prior to placement. 

 
IV. PROCEDURES 
 

Mixing and transporting shall be in accordance with Section 217 of the Specifications or by other 
methods approved by the Engineer. 
 
Temperature of flowable backfill shall be at least 50 degrees F at time of placement.  Material 
shall be protected from freezing for 24 hours after placement. 
 
When used as backfill for pipe installation and floatation or misalignment occurs, correct 
alignment of the pipe shall be assured by means of straps, soil anchors or other approved means 
of restraint. 
 



When used to fill the voids in abandoned pipes and culverts, they shall be plugged and backfilled 
in accordance with the plan details or as directed by the Engineer.  The plugs shall be in 
accordance with the plan details.  The backfill material shall be flowable backfill placed into the 
abandoned pipe or culvert without voids.  When deemed necessary by the Engineer, the 
Contractor shall submit a plan of operations for acceptance showing how the flowable backfill will 
be placed without voids.  The opening for culvert backfill installation shall be sealed with masonry 
or Class A-3 concrete at completion of backfilling. 

 
V. MEASUREMENT AND PAYMENT 
 

Flowable Backfill will be measured and paid for in cubic yards complete-in-place.  When used 
as backfill material in pipe installations or in other uses at locations as designated on the plans 
this price shall be full compensation for furnishing and placing flowable backfill, securing the pipe 
alignment, and for all materials, labor, tools, equipment and incidentals necessary to complete the 
work.  When used as backfill material for plugging designated abandoned pipes and culverts the 
price bid shall include furnishing and placing of backfill material and furnishing and installing 
plugs. 
 
Payment will be made under: 
 

Pay Item 
 

Pay Unit 
 

Flowable Backfill Cubic yard 
 



VIRGINIA DEPARTMENT OF TRANSPORTATION 
SPECIAL PROVISION FOR 

RIGHT-OF-WAY MONUMENTATION AND FINAL BOUNDARY STAKEOUT 
 

December 2, 2009a 
 
 

The number of right-of-way monuments to be set for this contract are to be shown on the plans by the 
Design-Builder and approved by the Department. 

 
The Contractor shall furnish right-of-way monuments and ensure the setting of such monuments and final 
boundary stakeout is performed by or under the direct responsibility, control and personal supervision of a 
Land Surveyor currently licensed and able to practice in the Commonwealth of Virginia. 

 
 

SECTION 503 is added to the Specifications as a complete section as follows: 
 
 

SECTION 503—RIGHT-OF-WAY MONUMENTS 
 
 

503.01—Description 
 

This work shall consist of furnishing and setting right-of-way monuments at locations shown on the 
plans or as designated by the Engineer in accordance with the requirements of the Standard 
Drawings and the Department’s Survey Manual. 

 
 

503.02—Materials 
 

Right-of-way monuments shall conform to the requirements of Section 219 of the Specifications. 
 
 

503.03—Procedures 
 

Monuments shall be placed at locations designated on the plans, by the Engineer or as required by 
the Department’s Survey Manual 

 
Excavation shall be kept to the minimal for installation so as minimize the disturbance of in-situ 
material and compaction and backfill efforts. Backfill shall be thoroughly compacted in a manner that 
will not displace the monument. 

 
 

503.4 —Measurement and Payment 
 

Right-of-way monuments will be measured in units of each, complete-in-place, and will be paid for 
at the contract unit price per each. This price shall include furnishing, installing, excavating, backfilling 
and compaction. 

 
Payment will be made under: 

 
Pay Item Pay Unit 

Right-of-way monument (Standard) Each 



SECTION 517—CONTRACTOR CONSTRUCTION SURVEYING of the Specifications is amended as 
follows: 

 
Section 517.02—General Requirements is amended to add the following: 
 

(e) location, final boundary stakeout, and final right of way monumentation  
 
Section 517.04(i) Right of way and boundary stakeout affecting property ownership is amended 
to replace the last sentence with the following: 

 
Final boundary stakeout shall be performed in accordance with the Department’s Survey 
Manual by or under the direct responsibility, control and personal supervision of a Land 
Surveyor currently licensed and able to practice in the Commonwealth of Virginia. 

 
Section 517.04(j) Locating and setting right-of-way monuments is replaced with the following: 

 
(j) Locating and setting right-of-way monuments:  Final right of way monumentation 

shall be performed in accordance with the Department’s Survey Manual and Section 503 
herein by or under the direct responsibility, control and personal supervision of a Land 
Surveyor currently licensed and able to practice in the Commonwealth of Virginia. 
 
Hub and tack points for RM-1 right-of-way monuments shall be set in accordance with the 
Road and Bridge Standards.  The Contractor shall furnish RM-2 right-of-way monuments 
and locator posts.  The Department will furnish the required caps for installation by the 
Contractor.  Surveying work and drawings shall be in accordance with the requirements 
of Sample Figure 4 in Chapter 8—Construction Surveys of the Survey Manual.  Where 
required by the Department’s Survey Manual all drawings, layouts, field notes, 
documentation, etc shall be signed and sealed by the licensed Land Surveyor.  The 
Certified record drawings, field notes, and computations shall be submitted to the 
Engineer. 
 
Upon completion of the project, the Contractor shall provide the Engineer with all original 
surveying drawings, field notes, layouts, computations, sketches and drawings in the 
format approved by the Engineer.  All electronic copies submitted shall be in a format 
fully compatible with the Department’s existing computer hardware and software. 

 
Section 517.05(h) Right of way and boundary stakeout affecting property ownership is 
amended to replace the last sentence with the following: 

 
Final boundary stakeout shall be performed in accordance with the Department’s Survey 
Manual by or under the direct responsibility, control and personal supervision of a Land 
Surveyor currently licensed and able to practice in the Commonwealth of Virginia. 

 
Section 517.05(i) Setting right-of-way monuments is replaced with the following: 

 
(i) Setting right-of-way monuments:  Final right of way monumentation shall be performed 

in accordance with the Department’s Survey Manual and Section 503 herein by or under 
the direct responsibility, control and personal supervision of a Land Surveyor currently 
licensed and able to practice in the Commonwealth of Virginia. 
 
Hub and tack points for RM-1 right-of-way monuments shall be set in accordance with the 
Road and Bridge Standards.  The Contractor shall furnish RM-2 right-of-way monuments 
and locator posts.  The Department will furnish the required caps for installation by the 
Contractor.  Surveying work and drawings shall be in accordance with the requirements 
of Sample Figure 4 in Chapter 8—Construction Surveys of the Survey Manual.  Where 
required by the Department’s Survey Manual all drawings, layouts, field notes, 



documentation, etc shall be signed and sealed by the licensed Land Surveyor.  Certified 
record drawings, field notes, and computations shall be submitted to the Engineer. 
 
Upon completion of the project, the Contractor shall provide the Engineer with all original 
surveying drawings, field notes, layouts, computations, sketches and drawings in the 
format approved by the Engineer.  All electronic copies submitted shall be in a format 
fully compatible with the Department’s existing computer hardware and software. 
 



VIRGINIA DEPARTMENT OF TRANSPORTATION 
SPECIAL PROVISION FOR 

SECTION 244 ROADSIDE DEVELOPMENT MATERIALS 
 

August 29, 2008 
 

SECTION 244— ROADSIDE DEVELOPMENT MATERIALS of the Specifications is amended as follows: 
 
 

Section 244.02(g) 4. is replaced with the following: 
 

4. Mulch used in planting plants shall be pine bark, wood chips, shredded hardwood bark, or other 
material specified on the plans or approved by the Engineer. Mulch shall not be used until it has been 
inspected and approved by the Engineer. 

 
Shredded Hardwood Bark. Shredded hardwood bark shall consist of the bark from hardwood 
trees which has been milled and screened to a maximum 4 inch particle size and provide uniform 
texture free from sawdust, toxic substances, and foreign materials. 

 
Wood Chips used in planting plants. Wood chips shall be produced by a wood chipping 
machine and be composted. Wood chips shall be a maximum six of 2 x2x0.5 inches. 
Composted wood chips shall be free of toxic substances and any foreign materials. 

 
 

Section 244.02(j) is amended to add the following: 
 

9. Organic Material 
 

The material requirements for organic material used in conjunction with amending or manufacturing 
topsoil. Organic materials regulated by the Virginia Department of Environmental Quality shall meet all 
applicable regulatory requirements. 

 
(a) Humus or peat. The material shall be commercially produced natural humus or peat from 
freshwater sources and may contain sedge peat, sphagnum peat or reed peat. The material shall 
be free from hard lumps, roots stones and other objectionable material. There shall be no 
admixture of refuse or material toxic to plant growth.  It shall be in a shredded or granular form 
able to pass through a 12 mm sieve. The acidity shall be not less than 3.5 PH and the organic 
matter shall not be less than 85%. The minimum water holding capacity shall be 200% by weight 
on an oven-dry basis. 

 
(b) Peat moss shall be commercially produced and be composed of the partly decomposed 
stems and leaves of any or several species of sphagnum moss. It shall be free from wood, 
decomposed colloidal residue and other foreign matter. It shall have an acidity range of 3.5 pH to 
5.5 pH. Its water absorbing ability shall be a minimum of 110% by weight on an oven-dry basis. 

 
(c) Source-Separated Compost: Source separated compost shall be commercially or municipally 
produced and shall be an organic substance produced by the biological and biochemical 
decomposition of source-separated compostable material that is separated at the point of waste 
generation. Source-separated compostable materials may include, but are not limited to, manure 
and/or other agricultural residuals, forest residues and bark, and soiled and/or unrecyclable  
paper. 

 
Source separated compost shall be reasonable free of sticks a, stones, refuse, materials, 
deleterious to soil structure, or any material toxic or detrimental to plant germination and growth. 
Source separated compost shall also meet the following additional specifications: 



1. Minimum organic matter shall be 30% (dry weight basis)  

2. Products shall be loose and friable, not dusty, and have a moisture content of 35% - 

60% 

3. Particle size shall be < 12.5 mm;  

4. Soluble salts content shall be < 4.0 mmhos/cm (ds/m); 

5. Compost shall be stable to very stable according to the current test methods 

6. pH shall be 6.0-8.0. 

 

 

 
 



SS23203-0912                                                                                                         May 17, 2012 
 

VIRGINIA DEPARTMENT OF TRANSPORTATION 
2007 ROAD AND BRIDGE SUPPLEMENTAL SPECIFICATIONS 

 
SUPPLEMENTAL SECTION 232—PIPE AND PIPE ARCHES 

 
SECTION 232—PIPE AND PIPE ARCHES of the Specifications is amended as follows: 

 
Section 232.02 Detail Requirements of the specifications is amended to replace the first paragraph 
with the following: 

 
Concrete, corrugated steel and polyethylene pipe shall only be supplied from manufacturers 
currently having an approved Quality Control Plan on file with the Department. 
 

Section 232.02(a)1.b.(6) is replaced with the following: 
 

(6) Strength tests shall be performed by the three-edge bearing method in accordance with 
the requirements of AASHTO T280 or by control cylinders tested in accordance with 
ASTM C31 and C39 or by the testing of cores in accordance with ASTM C42.  Control 
cylinders for acceptance testing shall be cured under the same conditions as the 
concrete the cylinders represent.  Hand cast pipe and end sections may be tested in 
accordance with the requirements of ASTM C31 and C39.  Concrete pipe may be 
shipped after reaching 85 percent of design strength as determined by control cylinders 
or cores. 

 
Section 232.02(a)1.b.(7) is replaced with the following: 
 

(7) Absorption tests shall be performed in accordance with the requirements of AASHTO 
T280 on specimens of broken pipe or cores. 
 

Section 232.02(c)2. Asphalt-coated corrugated steel culvert pipe and pipe arches is deleted 
entirely. 
 
Section 232.02-Detail Requirements is amended to add the following: 

 
(m) Polypropylene (PP) Pipe: 
 

1. PP corrugated culvert and storm drain pipe shall conform to the requirements 
of AASHTO MP 21-11, and shall be double wall pipe (Type S) for nominal 
diameters of 12 inches through 30 inches, inclusive, and shall be triple wall pipe 
(Type D) for nominal diameters of 36 inches through 48 inches, inclusive.  
Polypropylene Pipe less than 12 inches and greater than 48 inches in diameter 
will not be allowed. Fittings and joining systems shall also meet the requirements 
of the AASHTO MP 21-11. 
 



S302H01-0909 
VIRGINIA DEPARTMENT OF TRANSPORTATION 

SPECIAL PROVISION FOR 
TEMPORARY VEHICULAR WATERCOURSE CROSSING 

 
March 25, 2009 

 
I. GENERAL 

 
This work shall consist of constructing a temporary vehicular watercourse crossing in accordance with 
these specifications and in conformity with the plans, Standard Drawings, permits and Contract 
documents. 
 

II. MATERIALS 
 
Pipe shall conform to the requirements of Section 232 of the Specifications. 
 
Class I Dry Riprap shall conform to the requirements of Section 204.02 (b) of the Specifications. 
 
Number 1 coarse aggregate shall conform to the requirements of Section 203 of the Specifications. 
 
Geotextile Bedding Material shall conform to the requirements of Section 245 of the Specifications. 
 
Timber shall be structural grade material conforming to the requirements of Section 236 of the 
Specifications. 
 

III. CONSTRUCTION 
 
The Contractor shall construct the temporary vehicular watercourse crossing at right angle to the 
stream.  Where approach conditions dictate, the crossing may vary 15 degrees from a line drawn 
perpendicular to the approximate centerline of the stream. 
 
The finished grade elevation of the crossing shall be 3 feet above the ordinary high water elevation.  
When not specified in the plans, or elsewhere in the Contract Documents, the Contractor shall 
determine the ordinary high water elevation using appropriate methods, and submit this information to 
the Engineer for approval prior to commencement of construction of the crossing. 
 
Clearing and excavation of the stream bed and banks shall be kept to a minimum. The installation 
and removal of the crossing shall be accomplished in the dry utilizing a dry pump around or a stream 
diversion. 
 
The Engineer may make minor adjustments in the location of any temporary vehicular watercourse 
crossing identified in the construction plans provided that the adjustment does not change the design 
for the temporary vehicular watercourse crossing or impact the environmental permits.  In the event 
that the modifications are not covered by the permit, the Contractor shall be responsible for providing 
the information necessary for VDOT to secure the required permit modification.  All temporary 
vehicular watercourse crossings will require a water quality permit. 
 
Inlet and outlet ends of culverts greater than 24 inches in diameter shall be countersunk a minimum 
of 6 inches below the natural stream bed. Inlet and outlet ends of culverts 24 inches or less in 
diameter shall be countersunk a minimum of 3 inches below the natural stream bed. If bedrock is 
encountered during installation or if steep slopes prohibit countersinking to the prescribed depth, then 
the work shall cease and the Contractor shall notify the Engineer.   
 



Geotextile bedding material shall be placed on the stream bed and stream banks prior to installation 
of the culverts and aggregate. The geotextile bedding material shall cover the stream bed and extend 
a minimum of one foot beyond the end of the culverts and rip rap material. 
 
The culverts shall extend a minimum of one foot beyond the upstream and downstream toe of the 
aggregate placed around the culvert. 
 
Timbers used for temporary vehicular watercourse crossing shall be 12-inch x 12-inch timbers and 
shall be anchored sufficiently to prevent displacement during use or storm events.  
 
The Contractor shall maintain the temporary vehicular watercourse crossing until no longer needed.   
 
When no longer needed, all material associated with the temporary vehicular watercourse crossing 
shall be removed in their entirety and the stream bed and stream banks restored to their previous 
elevations.  Stream banks shall be reseeded and seed bed protected by the use of geotextile 
embankment stabilization fabric conforming to the requirements of Section 245.03(d) of the 
Specifications. 

 
IV. MEASUREMENT AND PAYMENT 

 
Temporary Vehicular Watercourse Crossing will be measured and paid for on an each basis per 
location.  This price shall include full compensation for furnishing and installing all materials including 
pipe, aggregate riprap, geotextile bedding material, timbers, providing pump around or stream 
diversion during construction and removal, and all labor, equipment, materials, and incidentals 
needed for construction, maintenance, and removal and disposal of the crossing when no longer 
required. 
 
Payment will be made under: 
 
Pay Item Pay Unit 

 
Temporary Watercourse Crossing Each 

 



SS30204-0613                                                                                                         March 14, 2013 
 

VIRGINIA DEPARTMENT OF TRANSPORTATION 
2007 ROAD AND BRIDGE SUPPLEMENTAL SPECIFICATIONS 

 
SUPPLEMENTAL SECTION 302—DRAINAGE STRUCTURES 

 
 
SECTION 302—DRAINAGE STRUCTURES of the Specifications is amended as follows: 

 
Section 302.03(b) Precast Drainage Structures is amended to replace the second paragraph with 
the following: 
 

Requests for approval of a precast design shall include detailed plans and supporting 
computations that have been reviewed by a registered Professional Engineer having at least 5 
years experience in structural design of precast structures or components proposed and licensed 
in the Commonwealth.  Unless otherwise specified, concrete exposed to freeze/thaw 
environments shall conform to Section 217.02 of the Specifications and shall have a design 
strength at 28 days of at least 4,000 pounds per square inch and an air content of 6 ± 2 percent.  
Concrete not exposed to freeze/thaw environments shall be exempt from the requirements of 
Section 217.02(a) of the Specifications.  The design of the concrete mixture and the method of 
casting, curing handling and erecting of precast units shall be subject to review by the Engineer. 
Precast units may be shipped after reaching 85 percent of the design strength as determined by 
control cylinders.  Sampling and testing concrete strength shall be performed using control 
cylinders in accordance with ASTM C31 and C39 at a rate of one set of cylinders per lot.  A lot is 
defined as a maximum 250 cubic yards or a single weeks production (whichever quantity is less) 
of precast concrete from each batching operation, being of like material, strength and 
manufactured by the same process.  Variations of lot definition will be governed by applicable 
specifications and approved by the Engineer.  Control cylinders used for acceptance testing shall 
be cured under the same conditions as the concrete the cylinders represent.  Units shall retain 
their structural integrity during shipment and shall be subject to inspection at the job site.  
Approval to use precast units shall not be construed as waiving the size and weight limitations 
specified in Section 107.21 of the Specifications. 

 
Section 302.03(b)2. Precast arches is replaced with the following: 

 
2. Precast arches shall conform to the applicable requirements of the current AASHTO’s LRFD 

Bridge Design Specifications and VDOT modifications (current VDOT I&IM-S&B-80) and the 
following modifications: 
 
a. Protection against corrosion: The concrete cover of reinforcement shall be at least 1 1/2 

inches. 
 

Reinforcing steel for arches in 0 to 2 foot fills, in corrosive or marine environments, or in 
other severe exposure conditions shall be corrosion resistant reinforcing steel, Class I. 
When corrosion resistant reinforcing steel is required, the minimum cover specified shall not 
be reduced. 

 
Exposed reinforcing bars, inserts, and plates intended for bonding with future extensions 
shall be protected from corrosion as directed by the Engineer. 
 
Reinforcement shall be designed and detailed in consideration of fabrication and 
construction tolerances so that the minimum required cover and proper positioning of 
reinforcement shall be maintained. 

 



b. Anchorage: Sufficient anchorage shall be provided at the terminus of lines of precast units. 
Anchorage may consist of a cast-in-place end section at least 3 feet in length with a 
headwall or collar around the precast unit(s) provided adequate connection can be made 
between the collar and units. 

 
c. Joints: Joints between units shall be sealed by preformed plastic or mastic gaskets or grout. 

When preformed gaskets are used, they shall be of a type listed on the Department’s 
approved products list. 

 
d. Pipe openings: Pipe openings will not be allowed in the precast arch but may be provided 

through the wingwalls. When required, openings shall conform to the requirements of (b)1.b. 
herein. 

 
Section 302.03(b)3. Precast box culverts is replaced with the following: 

 
3. Precast box culverts shall conform to the applicable requirements of the current AASHTO’s 

LRFD Bridge Design Specifications and VDOT modifications (current VDOT I&IM-S&B-80) and 
the following modifications: 

 
a. Precast Box Culverts shall conform to the applicable material requirements of ASTM C1577.  

The design shall be a Special Design which need not conform to the reinforcing steel and 
geometry shown in the design tables and the appendix in ASTM C1577. 

 
b. For protection against corrosion, the following minimum concrete cover shall be provided for 

reinforcement: For boxes with more than 2 feet of fill over the top slab: 1 1/2 inches. For 
boxes with less than 2 feet of fill over the top slab: top reinforcement of top slab: 2 1/2 
inches; bottom reinforcement of top slab: 2 inches; all other reinforcement: 1 1/2 inches. 

 
Reinforcing steel for arches in 0 to 2 foot fills, in corrosive or marine environments, or in 
other severe exposure conditions shall be corrosion resistant reinforcing steel, Class I. 
When corrosion resistant reinforcing steel is required, the minimum cover specified shall not 
be reduced. 

 
c. The type of sealant used in joints between units shall be from the Department’s Approved 

List of Preformed Plastic or Mastic Gaskets. 
 

Where double or greater lines of precast units are used, a buffer zone of 3 to 6 inches 
between lines shall be provided. This buffer zone shall be backfilled with porous backfill 
conforming to the requirements of Section 204. The porous backfill shall be drained by a 3-
inch-diameter weep hole, formed by non-rigid tubing, located at the top of the bottom 
haunch, centered in the outlet end section and at approximately 50-foot intervals along the 
length of the box. Weep holes shall be covered with a 3-foot-square section of filter barrier 
cloth firmly attached to the outside of the box. A 3-foot width of filter barrier cloth shall also 
be centered over the buffer zone for the entire length of the structure after placement of the 
porous backfill material. Filter barrier cloth shall conform to the requirements of Section 245. 

 
Forming weep holes and furnishing and placing of the filter barrier cloth shall be included in 
the price bid per linear foot for the precast box culvert. 

 
d. At the terminus of precast units, sufficient anchorage shall be provided. This anchorage may 

consist of a cast-in-place end section at least 3 feet in length with a headwall and curtain 
wall or a collar cast-in-place around the units provided adequate connection can be made 
between the collar and units. 

 
When the ends of precast units are skewed, the end section shall be cast monolithically. The 
skew may be provided by forming, saw cutting, or other methods approved by the Engineer. 



Regardless of the method used, the variation in the precast unit from the exact skew shall be 
not greater than 1 1/2 inches at any point. 

 
e. Pipe openings shall conform to the requirements of 1.b. herein. 
 
f. Bedding and backfill shall be in accordance with Standard PB-1 for box culverts. 
 

Section 302.03 Procedures is amended to add the following  
 

(d) Post Installation Inspection 
 
In addition to the visual inspection performed by the Department during the initial 
installation of storm sewer pipes and pipe culverts, a post installation visual/video camera 
inspection shall be conducted by the Contractor in accordance with the requirements of 
this specification and VTM 123 on all storm sewer pipe and a selected number of pipe 
culverts. For the purposes of this Section, a storm sewer pipe is defined as either a 
component of a storm sewer system as defined in Section 101.02 of the Specifications or 
any pipe identified on the plans as storm sewer pipe. All other pipe shall be considered 
pipe culverts. Post installation Inspections shall be performed on straight line and radial 
installations. 
 
For pipe culverts, a minimum of one pipe installation for each size of each material type 
utilized on the project will be randomly selected by the Engineer for inspection, however, 
in no case will the amount of pipe subject to inspection be less than ten percent of the 
total contract amount for the size and material type indicated. Where possible, for all 
installations in which the pipe or culvert’s size, orientation, or location permit deflection to 
be easily visually identified, (as verified with the Engineer) the Contractor may perform 
visual inspections in lieu of video inspections.  If defects as described herein are noted 
during the inspection, the Engineer may require additional pipe installations of that size 
and/or material be inspected. The Contractor shall coordinate and schedule all post 
installation inspections so that these are made in the presence of the Engineer.  The post 
installation inspection shall be performed no sooner than 30 days after completion of the 
pipe installation and placement of final cover (except for pavement structure).  The 
Contractor shall issue a report detailing all issues or deficiencies noted during the 
inspection (including a remediation plan for each deficiency noted where applicable) no 
later than 5 days after completion of the inspection.  
 
While the intent of this requirement is to perform the post installation inspection prior to 
paving, project scheduling may dictate that a particular site be paved before the end of 
the 30 day period.  In such cases, a preliminary inspection of the pipe shall be made, 
prior to paving over it, to insure that the pipe has been properly installed and is 
performing well. Performing such a preliminary inspection prior to paving will not relieve 
the Contractor from the requirement to perform the post installation inspection after the 
30 day period.  
 
The Contractor’s inspection report shall identify and address any of the following items 
observed during the post installation inspection including identifying any proposed 
remediation measures the Contractor plans to perform where applicable.  Remediation 
measures may consist of repairing or replacing the defective pipe section(s) or a 
combination of the two where differing conditions exist within the same run of pipe.  
Where permitted as an option, remediation methods for the various installation defects 
shall be proposed by the Contractor, reviewed with the Engineer and must have the 
Engineer’s approval prior to implementation of the corrective action.  Remediation shall 
be the sole responsibility of the Contractor.  Further, if remediation measures are shown 
to be necessary, any time associated with such measures shall be reflected in the impact 
to the Contractor’s progress schedule (may take the form of a time impact analysis, 



where required by the scheduling requirements) and will not relieve the Contractor of his 
responsibilities to finish the work required by the contract within the contract time limits or 
form the basis for any claim of delay where such remediation measures are determined 
to be a result of the Contractor’s fault, omission or negligence. 
 
Upon completion of any corrective remedial measures, the corrected installations are to 
be re-inspected prior to final acceptance of the project utilizing the test methods identified 
in VTM 123.  
 
The following criteria shall form the basis for inspections for the respective pipe or culvert 
types listed: 
 

1. Concrete Pipe\Culverts: 
 

a. Misalignment: Vertical and horizontal alignment of the pipe culvert or 
storm drain pipe barrel shall be checked by sighting along the crown, 
invert and sides of the pipe, and by checking for sagging, faulting and 
invert heaving. For the purposes of this provision faulting is defined as 
differential settlement between joints of the pipe, creating a non-uniform 
profile of the pipe. The person assigned by the Contractor to perform the 
inspection should take into account pipe or culvert laid with a designed 
camber or grade change in accordance with project or site requirements.  
Horizontal alignment shall be checked for straightness or smooth 
curvature.  Any issues involving incorrect horizontal and/or vertical 
alignment shall be noted in the inspection report.  If any vertical and/or 
horizontal misalignment problems are visually noted by the Engineer or 
in the inspection report, a further evaluation shall be conducted by the 
Engineer to determine the impact of the misalignment on the joints and 
wall of the pipe to ascertain what corrective actions are needed.  All 
corrective actions determined necessary by the Engineer that are a 
result of the Contractor’s negligence, omission or fault shall be the sole 
responsibility of the Contractor to remedy. 
 

b. Joints: Leaking joints may be detected during low flows by visual 
observation of the joints or checking around the ends of pipes or culverts 
for evidence of piping or seepage. 
 
Differential movement, cracks, spalling, improper gasket placement, 
movement or settlement of pipe\culvert sections, and leakage shall be 
noted by the Contractor in the report.  Joint separation greater than one 
inch shall be remediated by the Contractor at his expense to the 
satisfaction of the Engineer. . Evidence of soil migration through the joint 
will be further evaluated by the Engineer to determine the level of 
corrective action necessary.  All corrective actions determined necessary 
by the Engineer that are a result of the Contractor’s negligence, omission 
or fault shall be the sole responsibility of the Contractor to remedy. 
 

c. Cracks: Longitudinal cracks with a width less than one hundredth of an 
inch (0.01) are considered hairline and minor.  They shall be noted in the 
inspection report; however, no remedial action is necessary. 
 
Longitudinal cracks having a width equal to or greater than one 
hundredth of an inch (0.01 but equal to or less than one tenth of an inch 
(0.1) and determined by the Engineer to be detrimental to the structure 
shall be sealed by a method proposed by the pipe\culvert manufacturer 
and approved by the Engineer.  Pipes or culverts having longitudinal 



cracks with widths greater than one tenth of an inch (0.1) and determined 
to be beyond the limits of a satisfactory structural repair shall be replaced 
by the Contractor at his expense to the satisfaction of the Engineer.  
 
Pipes or culverts having displacement across the crack greater than 0.1 
inch but less than 0.3 inch shall be remediated.   Remediation methods 
shall be in accordance with recommendations of the pipe or culvert 
manufacturer, be acceptable to and authorized by the Engineer before 
implementation and shall be the sole responsibility of the Contractor.  
Pipes\culverts having displacement across the crack greater than 0.3 
inch shall be replaced by the Contractor at his expense to the 
satisfaction of the Engineer. 
 
Transverse cracks will be evaluated using the same criteria as indicated 
above for longitudinal cracks. 
 

d. Spalls: Spalling is defined as a localized pop-out of concrete along the 
wall of the pipe\culvert generally caused by corrosion of the steel 
reinforcement or at the edges of longitudinal or circumferential cracks. 
Spalling may be detected by visual examination of the concrete along the 
edges of the crack.  The person conducting the inspection shall check for 
possible delamination.  If delamination is noted or if a hollow sound is 
produced when the area is tapped with a device such as a hammer, the 
pipe\culvert shall be remediated.  Remediation methods shall be in 
accordance with recommendations of the pipe\culvert manufacturer, be 
acceptable to and authorized by the Engineer before proceeding, and 
shall be the sole responsibility of the Contractor.   
 

e. Slabbing: Any pipe\culvert experiencing slabbing shall be remediated. 
Slabbing is a structural failure of the pipe\culvert that results from radial 
or diagonal tension forces in the pipe\culvert. These failures appear as a 
separation of the concrete from the reinforcing steel near the crown or 
invert of the pipe\culvert and may span the entire length of a pipe or 
culvert section (joint to joint).  Remediation methods shall be in 
accordance with recommendations of the pipe or culvert manufacturer, 
be acceptable to and authorized by the Engineer before proceeding, and 
shall be the sole responsibility of the Contractor.  Where slabbing is of 
such magnitude that, in the opinion of the Engineer the integrity or 
service life of the pipe or culvert is severely compromised, the section(s) 
of pipe or culvert exhibiting such deficiency shall be replaced at the 
Contractor’s expense to the satisfaction of the Engineer. 
 

2. Thermoplastic Pipe\Culvert: 
 
a. Misalignment: Vertical and horizontal alignment of the pipe culvert or 

storm drain pipe barrel(s) shall be checked by sighting along the crown, 
invert and sides of the pipe, and by checking for sagging, faulting and 
invert heaving. The person assigned by the Contractor to perform the 
inspection should take into account pipes\culverts laid with a designed 
camber or grade change. Horizontal alignment shall be checked for 
straightness or smooth curvature.  Any issues with horizontal and/or 
vertical alignment shall be noted in the inspection report.  If any vertical 
and/or horizontal misalignment problems are noted in the inspection, a 
further evaluation will be performed by the Engineer to determine the 
impact of the misalignment on the joints and wall of the pipe\culvert to 
ascertain what corrective actions are needed.  All corrective actions 



determined necessary by the Engineer that are a result of the 
Contractor’s negligence, omission or fault shall be the sole responsibility 
of the Contractor to remedy. 

 
b. Cracks: Cracks or splits in the interior wall of the pipe shall be 

remediated.  Remediation methods shall be in accordance with 
recommendations of the pipe manufacturer, be acceptable to and 
authorized by the Engineer before proceeding, and shall be the sole 
responsibility of the Contractor 
 

c. Joints: Pipes\culverts showing evidence of crushing at the joints shall be 
remediated.  Differential movement, improper joint sealing, movement or 
settlement of pipe\culvert sections, and leakage shall be noted in the 
inspection report.  Joint separation of greater than 1 inch shall be 
remediated.  Evidence of soil migration through the joint will be further 
investigated by the Engineer to determine the level of remedial action 
required by the Contractor.  Remediation methods shall be in 
accordance with recommendations of the pipe manufacturer, be 
acceptable to and authorized by the Engineer before proceeding.  All 
corrective actions determined necessary by the Engineer that are a 
result of the Contractor’s negligence, omission or fault shall be the sole 
responsibility of the Contractor to remedy. 

 
d. Buckling, bulging, and racking: Flat spots or dents at the crown, sides 

or flow line of the pipe due to racking shall be noted in the inspection 
report and will be evaluated by the Engineer.  Areas of wall buckling and 
bulging shall also be noted in the inspection report and evaluated by the 
Engineer for corrective action if deemed necessary by the Engineer.  All 
corrective actions determined necessary by the Engineer shall be the 
sole responsibility of the Contractor.  

 
e. Deflection: Any one of several methods may be used to measure 

deflection of thermoplastic pipe\culvert (laser profiler, mandrel, direct 
manual measure, etc.)  If the initial inspection indicates the pipe\culvert 
has deflected 7.5 percent or more of its original diameter, and if the 
original inspection was performed using a video camera, then a mandrel 
test shall also be performed in accordance with VTM 123.  All deflections 
shall be noted in the inspection report.  Deflections of less than 5 percent 
of the original pipe\culvert’s diameter shall not require remediation.  
Deflection of 5 percent up to 7.4 percent will be evaluated by the 
Engineer.  If the pipe\culvert experiences additional defects along with 
deflection of 5 percent up to 7.4 percent of the original pipe\culvert’s 
diameter, the pipe\culvert shall be remediated.  Remediation methods 
shall be in accordance with recommendations of the pipe\culvert 
manufacturer, be acceptable to and authorized by the Engineer before 
proceeding, and shall be the sole responsibility of the Contractor. 
 
If the pipe\culvert is deflected 7.5 percent or greater of the original 
diameter, the pipe\culvert shall be replaced by the Contractor at his 
expense to the satisfaction of the Engineer 
 
In lieu of the options noted above for remediation of deflection in 
thermoplastic pipe\culvert installations, the Contractor may elect to follow 
the payment schedule below: 
 



Amount of Deflection Percent of Payment 

0.0 % TO 5.0% 100% of Unit Bid Price 
5.1% to 7.5% 75% of Unit Bid Price 
Greater than 7.5% Remove and Replace at Contractor’s Expense 
 
Remediation efforts and payment shall apply to the entire section(s) of 
the deflected pipe or culvert, joint to joint. 
 

3. Metal Pipe\Culvert: 
 

a. Misalignment: Vertical and horizontal alignment of the pipe culvert or 
storm drain pipe barrel shall be checked by sighting along the crown, 
invert and sides of the pipe\culvert, and by checking for sagging, faulting 
and invert heaving.  The person assigned by the Contractor to perform 
the inspection should take into account pipe laid with a designed camber 
or grade change.  Horizontal alignment shall be checked for straightness 
or smooth curvature.  Any issues with horizontal and/or vertical 
alignment shall be noted in the inspection report for evaluation by the 
Engineer.  If any vertical and/or horizontal misalignment problems are 
noted in the inspection, further evaluation will be conducted by the 
Engineer to determine the impact of the misalignment on the joints and 
wall of the pipe\culvert to ascertain what corrective actions by the 
Contractor are needed.  All corrective actions determined necessary by 
the Engineer that are a result of the Contractor’s negligence, omission or 
fault shall be the sole responsibility of the Contractor to remedy. 
 

b. Buckling, bulging, and racking: Flat spots or dents at the crown, sides 
or flow line of the pipe due to racking shall be noted by the Contractor’s 
inspector in the inspection report and will be evaluated by the Engineer 
for possible remediation by the Contractor. Areas of wall buckling and 
bulging shall also be noted in the inspection report and evaluated by the 
Engineer for possible remediation by the Contractor.  If the Engineer 
determines corrective actions are necessary they shall be in accordance 
with the pipe\culvert manufacturer’s recommendations, be acceptable to 
and authorized by the Engineer prior to implementation and be the sole 
responsibility of the Contractor. 
 

c. Joints: Pipes showing evidence of crushing at the joints shall be 
remediated.  Differential movement, improper joint sealing, movement or 
settlement of pipe sections, and leakage shall be noted in the report.  
Joint separation of greater than 1.0 inch shall be remediated.  Evidence 
of soil migration through the joint will be further investigated by the 
Engineer to determine the level of remedial action required by the 
Contractor.  All corrective actions determined necessary by the Engineer 
that are a result of the Contractor’s negligence, omission or fault shall be 
the sole responsibility of the Contractor to remedy. 
 

d. Coating: Areas of the pipe where the original coating has been 
scratched, scoured or peeled shall be noted in the inspection report and 
evaluated by the Engineer to determine the need for immediate repair.  If 
repairs are required they shall be performed by and at the expense of the 
Contractor in accordance with the recommendations of the pipe\culvert 
coating manufacturer. 
 



e. Deflection: Any one of several methods may be used to measure 
deflection of metal pipe\culvert (laser profiler, mandrel, direct manual 
measure, etc.) If the initial inspection indicates the pipe\culvert has 
deflected 7.5 percent or more of its original diameter, and if the original 
inspection was performed using a video camera, then a mandrel test 
shall also be performed in accordance with VTM 123.  All deflections 
shall be noted in the inspection report. Deflections of less than 5 percent 
of the original pipe\culvert’s diameter shall not require remediation. 
Deflection of 5 percent up to 7.4 percent will be evaluated by the 
Engineer. If the pipe\culvert experiences additional defects along with 
deflection of 5 percent up to 7.4 percent of the original pipe\culvert’s 
diameter, the pipe\culvert shall be remediated. Remediation methods 
shall be in accordance with recommendations of the pipe\culvert 
manufacturer, be acceptable to and authorized by the Engineer before 
proceeding, and shall be the sole responsibility of the Contractor.   
 
If the pipe\culvert is deflected 7.5 percent or greater of the original 
diameter, the pipe shall be replaced by the Contractor at his expense to 
the satisfaction of the Engineer 
 
In lieu of the options noted above for remediation of metal 
pipe\CULVERT, the Contractor may elect to follow the payment schedule 
below: 
 
Amount of Deflection Percent of Payment 

0.0 % TO 5.0% 100% of Unit Bid Price 
5.1% to 7.5% 75% of Unit Bid Price 
Greater than 7.5% Remove and Replace at Contractors Expense 
 
Remediation efforts and percentage of payment shall apply to the entire 
section(s) of the deflected pipe or culvert, joint to joint. 
 

Section 302.04 Measurement and Payment is amended to add the following: 
 

Post installation inspection shall be measured and paid for at the contract unit price per linear 
foot.  This price shall include performing visual and video camera inspection(s), preparing and 
furnishing documentation to include narratives and video media in accordance with the 
requirements herein and VTM 123. 
 
The cost of the remedial measures (including removal and replacement of the pipe, if necessary) 
and the re-inspection of the remediated pipe necessitated as a result of the Contractor’s 
negligence, omission or fault shall be the contractual and financial responsibility of the Contractor. 
 
Payment will be made under: 
 

Pay Item 
 

Pay Unit 
 

Post installation inspection Linear Foot 
 

Section 302.04 Measurement and Payment is amended to add the following: 
 

Epoxy-coated reinforcing steel, when a pay item, will be measured in pounds of uncoated steel 
and will be paid for at the contract unit price per pound. The weight will be computed from the 
theoretical weights of the nominal sizes of steel specified and placed in the structure. Measurement 
will not be made for epoxy-coating material. This price shall include furnishing steel and epoxy-



coating material; applying coating material; fabricating, shipping, and placing epoxy-coated 
reinforcement in the structure; and necessary repairing of epoxy coatings. 
 
Payment will be made under: 
 

Pay Item 
 

Pay Unit 
 

Epoxy-coated reinforcing steel Pound 
 



S303L00-1014 
VIRGINIA DEPARTMENT OF TRANSPORTATION 

SPECIAL PROVISION FOR 
TEMPORARY SILT FENCE TYPE B 

 
March 10, 2014 

 
I. DESCRIPTION 

 
This work consists of installation, maintenance and removal of a temporary sediment barrier 
consisting of a geotextile with wire-fence reinforcement stretched across and attached to 
supporting posts and entrenched. 
 

II. MATERIALS 
 
The geotextile shall be a pervious sheet of propylene, nylon, polyester or ethylene yarn in 
accordance with Section 245 of the Specifications.  The geotextile shall conform to the physical 
requirements provided below: 
 

Filtering Efficiency – 75% (minimum) 

Flow Rate – 0.2 gallon/square foot/minute (minimum) 

Ultraviolet Radiation – ASTM-G-26     90% (minimum) 
 
Posts must have a minimum weight of 1.33 pounds per linear foot and have a minimum length of 
5 feet. 
 
The wire fence shall be a minimum of 14 gauge and shall have a mesh spacing of 2 inches by 4 
inches.  Alternative mesh spacing may be approved by the Engineer, but shall be no more than 6 
inches by 6 inches. 
 

III. INSTALLATION 
 
The silt fence type B shall be placed at the locations shown on the plans and in accordance with 
the approved working drawings.  The height of the silt fence type B geotextile shall be 24 inches 
above the original ground surface and the wire fence shall be 30 inches above the ground 
surface.  The geotextile shall be purchased in a continuous roll cut to the length of the barrier to 
avoid the use of joints.  When joints are unavoidable, geotextile shall be spliced together only at a 
support post, with a minimum 6-inch overlap, and securely sealed by double folding ends 
together. 
 
The silt fence type B shall be removed when it has served its useful purpose, but not before the 
upslope areas have been permanently stabilized. 
 

IV. MEASUREMENT AND PAYMENT 
 
Silt fence type B will be measured in linear feet from edge of the fence to edge of fence.  Silt 
fence type B will be paid for at the contract unit price per linear foot, which shall be full 
compensation for furnishing, installing, maintaining and removing all materials necessary to 
complete the work. 
 
Payment will be made under: 
 

Pay Item Pay Unit 
 
Temporary Silt Fence Type B 

 
Linear Foot 

 



SS60301-0914                                                                                                              September 3, 2014 
 

VIRGINIA DEPARTMENT OF TRANSPORTATION 
2007 ROAD AND BRIDGE SUPPLEMENTAL SPECIFICATIONS 

 
SUPPLEMENTAL SECTION 603—SEEDING 

 
 
SECTION 603—SEEDING of the Specifications is amended as follows: 
 

Section 603.03(d) Applying Seed is amended to replace the third paragraph with the following: 
 
Where temporary seeding is employed as a means of soil stabilization it shall consist of applying 
seed, fertilizer, and mulch in accordance with the rates specified in the plans or in Section 603.03 
of the Specifications to stabilize areas on which grading operations are anticipated to be 
suspended for durations greater than 14 days.  Where temporary seeding is required or directed 
by the Engineer, the cost for removal of vegetation once grading operations resume shall be 
included in the price of seeding. 
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SS41301-0609                                                                                                              August 5, 2008 

 
VIRGINIA DEPARTMENT OF TRANSPORTATION 

2007 ROAD AND BRIDGE SUPPLEMENTAL SPECIFICATIONS 
 

SUPPLEMENTAL SECTION 413—DISMANTLING AND REMOVING EXISTING STRUCTURES OR 
REMOVING PORTIONS OF EXISTING STRUCTURES 

 
SECTION 413—DISMANTLING AND REMOVING EXISTING STRUCTURES OR REMOVING 
PORTIONS OF EXISTING STRUCTURES of the Specifications is amended as follows: 

 
Section 413.02(b) Removing Portion of Existing Structure is replaced with the following: 
 

(b) Removing Portion of Existing Structure:  The portions to be removed shall be the 
areas designated on the plans.  No portion of the structure shall be removed by blasting 
or other methods that may damage any portion of the structure that will remain in place.  
When pneumatic hammers are used to remove concrete, the weight of the hammer alone 
shall be not more than a nominal 90 pounds for widening work or a nominal 35 pounds 
for deck repair work.  The use of tractor-mounted demolition hammers with a maximum 
manufacturer’s rated striking energy of 1,000 foot-pounds will be permitted for the 
removal of concrete parapets down to the top of deck and for that portion of the deck 
where the reinforcing steel will be removed.  The use of tractor-mounted demolition 
hammers or pneumatic hammers weighing more than a nominal 35 pounds shall not be 
allowed for the removal of that portion of the deck that is within 6 inches of the top flange 
of the beams/girders to remain in the structure.  With the written approval of the 
Engineer, hydraulically actuated, jaw type, concrete crushers may be used for the 
removal of concrete parapets down to the top of the deck.  The approval of hydraulically 
actuated, jaw type, concrete crushers shall be contingent upon continuous satisfactory 
results with no damage to any portion of the structure that is to remain in place.  The 
removal of concrete parapet on prestressed concrete slab spans or prestressed concrete 
box beam spans shall be limited to nominal 35-pound pneumatic hammers within 2 
inches of the deck and not more than nominal 90-pound pneumatic hammers for the 
remainder of the parapet unless otherwise approved by the Engineer. 
 
Disturbed areas shall be uniformly graded to natural ground contours in a manner that will 
facilitate drainage and prevent impoundment of water. 
 
Materials or portions of existing structures removed shall be handled in accordance with 
the requirements of (a)1. herein. 
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VIRGINIA DEPARTMENT OF TRANSPORTATION 
SPECIAL PROVISION FOR 

MECHANICALLY STABILIZED EARTH WALLS
(CONCRETE PANEL FACING) 

1.0 DESCRIPTION 

This work shall consist of furnishing and constructing Mechanically Stabilized Earth (MSE) Walls in 
accordance with these specifications and in reasonably close conformity with the lines, grades, 
dimensions, and design shown on the plans or established by the Engineer. This specification is 
intended to cover MSE walls utilizing discrete concrete panel facing as approved by VDOT Structure 
and Bridge Division. 

2.0 SUBMITTALS 

The Contractor shall submit working drawings, shop plans, and design calculations, signed and 
sealed by a Virginia Registered Professional Engineer, to the Engineer for review by the Department. 
The Contractor shall allow 30 days from the day the submittals are received by the Department for 
review and approval. Fabrication or any wall construction shall not begin prior to the approval of the 
design, working drawings and shop plans. Approval of the Contractor’s working drawings and shop 
plans shall not relieve the Contractor of any of his responsibility under the contract for the successful 
completion of the work. 

2.1 Working Drawings and Shop Plans 

The working drawings and shop plans shall reflect all information needed to fabricate and erect the 
walls including: 

a. Elevations at the top of wall at all the horizontal and vertical break points and at interval not 
exceeding 50 feet along the wall; 

b. Elevations at the top of leveling pad step breaks; 

c. Elevation of the finished grade in front of the wall; 

d. The number, size, type, length, and details of the soil reinforcing elements in each design 
section; 

e. The locations and sizes of all pipes and utilities that will be penetrating the wall face or 
within the soil reinforced mass; 

f. Typical cross-section or cross-sections showing the elevation relationship between 
ground conditions and proposed grades; 

g. Details for construction of wall around obstructions (i.e. drainage facilities, utilities, 
overhead sign footing, piles, drilled shafts) within the reinforced backfill; 

h. Details pertaining to coping, parapets, railing, as required by the contract plans;  
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i. Shape, dimension, and designation of wall panel; 

j. Details of the architectural or finish treatment supplied. 

2.2 Design Calculations  

The proposed design shall satisfy the design parameters and requirements in the plans and in the 
special provisions. Complete design calculations shall include the most critical geometry and loading 
combination for each design section that exist during construction and at the end of construction.  

3.0 MATERIALS 

The Contractor shall make arrangements to purchase or manufacture the facing elements, 
metallic reinforcing mesh or strips, geosynthetic geogrids, connection devices, joint materials, and 
all other necessary components. Material not conforming to this section of the specifications shall 
not be used without the written consent from the Engineer. 

3.1 Reinforced Concrete Face Panels 

Concrete for face panel units shall be Class A4 conforming to the requirements of Section 217 of the 
Specifications except that the maximum water/cement ratio shall be 0.47. Panel steel reinforcement 
shall meet the requirements of Section 223 of the Specifications.  

Panel steel reinforcement, connection devices, and lifting devices shall be set in place to the 
dimensions and tolerances shown on the plans prior to casting. 

 3.1.1. Testing and Inspection 

The Contractor or his supplier shall furnish facilities and shall perform all necessary sampling 
and testing in an expeditious and satisfactory manner.  Panels will be considered acceptable 
for placement in the wall when control cylinder tests exceed 85% of 28 day design strength 
requirements. 

 3.1.2. Casting 

Concrete panels shall be cast on a flat area; the front face of the form at the bottom and the 
back face at the upper part.  Galvanized connection devices shall be set on the rear face.  The 
concrete in each unit shall be placed without interruption and shall be consolidated by the use 
of an approved vibrator, supplemented by such hand-tamping as may be necessary to force 
the concrete into the corners of the forms and prevent the formation of stone pockets or 
cleavage planes.  Clear form oil of the same manufacture shall be used throughout the casting 
operation. 

 3.1.3. Curing 

Panel units shall be cured in accordance with the requirements of Section 404.03 (k) of the 
Specifications.  Any panel concrete placement that does not reach specified design 
strength within 28 days will be rejected as determined by concrete control cylinders. 
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 3.1.4. Removal of Forms 

The forms shall remain in place for a minimum of 20 hours or when control cylinder tests 
indicate that the concrete has attained at least 20% of the 28-day design requirement in 
accordance with the requirements of Section 404.03 (j) of the Specifications.  

 3.1.5. Concrete Finish and Tolerances 

Unless otherwise shown on the plans, concrete surface for the front face shall be a Class 1 
finish conforming to the requirements of Section 404 of the Specifications or as detailed on the 
plans and a uniform surface finish on the rear face.  Rear face of the panel shall be screeded 
to eliminate open pockets of aggregate and surface distortions in excess of 1/4 inch. 

 3.1.6. Tolerances  

All panel units shall be manufactured within the following tolerances: 

 Lateral position of connection devices within 1 inch. 

 All other panel dimensions within 3/16 inch. 

 Squareness, as determined by the difference between the two diagonals, shall not 
exceed ½ inch. 

 Surface irregularities on smooth formed surfaces measured on a length of 5 feet 
shall not exceed 1/8 inch. Surface irregularities on textured-finish surfaces 
measured on a length of 5 feet shall not exceed 5/16 inch.   

 3.1.7. Rejection 

Panel units will be subject to rejection because of failure to meet any of the requirements 
specified above.  In addition, any of the following defects will be sufficient cause for 
rejection: 

 Defects that indicate imperfect molding. 

 Defects such as chipped or broken concrete. 

 Defects indicating honeycombed or open texture concrete. 

 Color variations on the front face of panel due to excess form oil or other reason. 
   
 3.1.8. Marking 

The date of manufacture, production lot number, and piece mark shall be clearly scribed on 
the rear face of each panel unit. 

 3.1.9. Handling, Storage and Shipping 

All panel units shall be handled, stored and shipped in such manner as to eliminate the 
danger of chipping, cracks, fractures and excessive bending stresses.  Panel units shall be 
removed from casting beds by an approved four-point pick up method. Panel units in 
storage shall be supported on firm blocking to protect the panel connection devices and the 
exposed exterior finish. 
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3.2 Steel Soil Reinforcing and Connection Devices 

3.2.1 Metallic Reinforcing Strips 

Reinforcing strips shall be hot rolled or cold formed from bars or coil to the required shape and 
dimensions. Their physical and mechanical properties shall conform to ASTM A-36, ASTM A-
572 Grade 65, or ASTM A-1011 Grade 65. Galvanization for reinforcing strips shall conform to 
the requirements of ASTM A-123 and the minimum coating thickness shall be 2 oz/sf (or 3.4 
mils).   

3.2.2 Metallic Reinforcing Mesh and Bar Mats 

Reinforcing mesh shall be shop fabricated of cold drawn steel wire conforming to the 
requirements of ASTM A-82 and shall be welded into the finished mesh fabric in accordance 
with the requirements of ASTM A-185, except that, the minimum average shear stress of the 
weld shall be at least 35,750 psi.  The reinforcing mesh manufacturer shall provide 
certification that the minimum average weld shear strength is adequate for the proposed 
design and provides a reasonable safety factor.  

Galvanization shall be applied after the mesh is fabricated and conform to the 
requirements of ASTM A-123 and the minimum coating thickness shall be 2 oz/sf (or 3.4 
mils).. Any damage to the galvanizing shall be repaired in accordance with the 
requirements of Section 233 of the Specifications. 

3.2.3 Tie Strips/Lug 

Tie strips/lug shall be shop fabricated of hot rolled or cold formed steel conforming to the 
requirements of ASTM A-570, Grade 50 or ASTM A-1011 Grade 50. Galvanization shall 
conform to ASTM A-123 and the minimum coating thickness shall be 2 oz/sf (or 3.4 mils).  

3.2.4 Fasteners 

Bolts and nuts shall conform to the requirements of ASTM A-325, ASTM A-449, or ASTM A-
563 and shall be galvanized in accordance with ASTM A-153 and minimum coating thickness 
of 2 oz/sf (or 3.4 mils).   

3.2.5 Connection Devices 

Connection loop shall be fabricated of cold drawn steel wire conforming to the requirements of 
ASTM A-82 and welded in accordance with the requirements of ASTM A185. Connector bars 
shall be fabricated of cold drawn steel wire conforming to the requirements of ASTM A-82 and 
galvanized in accordance with ASTM A-123. 

All connection devices shall be galvanized in accordance with the requirements of ASTM A-
123 or approved equal and minimum coating thickness shall be 2 oz/sf (or 3.4 mils).  

3.3 Geosynthetic Soil Reinforcing and Connection Devices 

3.3.1  Geogrids 

Geogrids shall be structural geogrids formed by uniaxially drawing a continuous sheet of high 
density polyethylene material. Geogrids shall be a regular network of integrally connected 
polymer tensile elements with aperture geometry sufficient to permit significant mechanical 
interlock with the surrounding soil or rock. Structure of geogrid reinforcement shall be 



EARTH RETAINING STRUCTURES 
 VDOT SPECIAL PROVISION FOR MECHANICALLY 

STABILIZED EARTH WALLS (CONCRETE PANEL FACING)

 VOL.  V  - PART  11 
 DATE: 17Dec2012 
 SHEET  5 of 8 

 FILE NO.  10.09-5 

dimensionally stable and able to retain its geometry under manufacture, transport and 
installation. 

3.3.2 Delivery, Storage, and Handling 

The Contractor shall check the geogrid reinforcement upon delivery to assure that the proper 
grade and type of material has been received. Rolled geogrid shall be stored in accordance 
with the manufacture’s recommendations. During all period of shipment and storage, geogrid 
reinforcement shall prevent wet cement, epoxy and like materials from coming in contact with 
and affixing to the geogrids. 

 3.3.3  Connection Devices 

Connection devices, such as bars, pins, plates etc, shall consist of non-degrading polymer and 
be made for the express use with the geogrids supplied.

3.4 Joint Materials 

3.4.1. Joint Cover 

 If required, cover all joints between panels on the back side of the wall with a geotextile 
meeting the requirements for drainage fabric as specified in Section 245. Use adhesive  

 approved by the manufacturer to attach the geotextile to the panel. The minimum width 
and lap shall be 12 inches.  

 3.4.2. Bearing Pads 

Provide in horizontal joints between panels preformed EPDM rubber pads conforming to 
ASTM D-2000 for 4AA, 812 rubbers, neoprene elastometric pads having a Durometer 
Hardness of 55 5, or high density polyethylene pads with a minimum density of 59.06 lb/ft3

in accordance with ASTM 1505.  

 3.4.3 Joint Filler 

If required, provide flexible foam strips as recommended by wall manufacturer for filler for 
vertical and inclined joints between panels, and in horizontal joints where pads are used, 
where indicated on the plans. 

3.5 Select Backfill Material 

Select backfill material used in the structure volume shall be reasonably free from organic material, 
shale or other poor durability particles and otherwise deleterious materials.  The backfill shall 
conform to the following grading as determined by AASHTO T-27: 

    Sieve Size Percent Passing 

    4”            100 
    No. 40      0 - 60 
    No. 200         0 - 15 

The Plasticity Index (P.I.) of the backfill material as determined by AASHTO T-90 shall not exceed 6. 

Backfill material shall exhibit an angle of internal friction of not less than 34 degrees, as determined 
by the standard Direct Shear Test, AASHTO T236, on the portion finer than the #10 sieve, using a 
sample of the material compacted to 95 percent of AASHTO T99, Methods C or D, with oversized  
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correction as outlined in Note 7, at optimum moisture content.  No testing is required for material 
where 80 percent of sizes are greater than 3/4 inch. 

Backfill material shall have a magnesium sulfate soundness loss of less than 30 percent after four 
cycles. 

Additionally, the backfill material shall conform to the following electrochemical requirements: 

 For metallic soil reinforcements: 
            AASHTO 

Requirements   Test Methods 
  a)  pH range between 5.0 and 10.0         T289 
  b)  Resistivity greater than 3,000 ohm-cm        T288 
  c)  Chlorides less than 100 ppm         T291 
  d)  Sulfates less than 200 ppm         T290 
  e)  Organic Content less than 1%        T267        

If resistivity is greater or equal to 5000 ohm-cm, the chlorides and sulfates requirements may be 
waived.
    
 For geosynthetic soil reinforcements: 

  Polyolefin Polymer (Polypropylene and High Density Polyethylene):
            AASHTO 

Requirement   Test Methods 
  a)  pH range between 3.0 and 11.0        T289 
   
The Contractor shall perform analysis tests for each source of material and shall perform such 
additional tests to assure conformance whenever the character of the select backfill material 
changes. All tests shall be performed by laboratories that are AASHTO Materials Reference 
Laboratory (AMRL) accredited. 

The Contractor shall furnish the Engineer a Certificate of Compliance certifying the furnished select 
backfill materials comply with the aforementioned requirements.  Test results performed by the 
Contractor necessary to assure contract compliance shall also be furnished the Engineer. 

3.6 Cast-In-Place Concrete 

Concrete for leveling pads and wall top coping shall be Class A3 conforming to the requirements of 
Section 217 of the Specifications. 

3.7  Moment Slab Reinforcing Steel 

Corrosion resistant reinforcing (CRR) steel shall be used in moment slab and shall be the same type of 
CRR steel specified for parapet as shown on plans.  

4.0 CONSTRUCTION REQUIREMENTS 

4.1 Wall Excavation 

Wall excavation shall be unclassified in accordance with the requirements of Sections 506 and 401 
of the Specifications and shall be performed in reasonably close conformity to the limits and 
construction stages shown on the plans. 
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4.2 Foundation Preparation 

The foundation for the structure shall be graded level for a width equal to or exceeding the length of 
reinforcement or as shown on the Plans.  Prior to wall construction, the foundation shall be 
compacted in accordance with the embankment requirements of Section 303.04 (h) of the 
Specifications and graded to a relatively smooth and uniform surface.  Any foundation soils found to 
be unsuitable shall be removed and replaced with select backfill as per Materials of these 
specifications.   
   
At each panel foundation level, an unreinforced concrete leveling pad shall be provided as shown on 
the plans. Leveling pads shall be level within 1/8 inch per pad or per 100 feet, whichever is greater. 
The pad shall be cured a minimum of 12 hours before placement of wall panels.  

4.3 Wall Erection 

Precast concrete panels shall be placed vertically with the aid of a crane or other suitable equipment.  
For erection, panels shall be handled by means of a lifting device set into the upper edge of the 
panels.  Panels shall be placed in successive horizontal lifts in the sequence shown on the plans as 
backfill placement proceeds.  As fill material is placed behind a panel, the panels shall be maintained 
in vertical position by means of temporary wooden wedges placed in the joint at the junction of the 
two adjacent panels on the external side of the wall.  External bracing may also be required for the 
initial lift.  Vertical tolerances (plumbness) and horizontal alignment tolerance shall not exceed 3/4 
inch when measured along a 10-foot straight edge.  The maximum allowable lateral offset at any 
panel joint shall be 3/4 inch.  The overall vertical tolerance of the wall (plumbness from top to bottom) 
shall not exceed ½ inch per 10 feet of wall height.  

4.4 Select Backfill Placement 

The placement of the select backfill material shall closely follow the erection of each lift of panels.  At 
each reinforcing element level, backfill shall be roughly leveled before placing and attaching 
reinforcement to the panel.  Unless otherwise shown on the plans, reinforcement shall be placed 
normal to the face of the wall.  The maximum lift thickness shall not exceed 8 inches loose and shall  
closely follow panel erection. The Contractor shall decrease this lift thickness if necessary to obtain 
the specified density. 

Backfill shall be compacted to 95% of the maximum density as determined by AASHTO T-99, 
Method C or D with oversize correction as outlined in Note 7.  For backfills containing more than 80 
percent material retained on the 3/4 inch sieve, a method of compaction consisting of at least four 
passes with a heavy roller shall be used. For applications where spread footings are used to support 
bridge or other structural loads, the top 5 feet below the footing elevation shall be compacted to 100 
percent AASHTO T-99. The moisture content of the backfill material prior to and during compaction 
shall be uniformly distributed throughout each layer. Backfill material shall have a placement 
moisture content equal to the optimum moisture content. Moisture content may be up to 2 
percentage points less than optimum moisture content. 

Prior to placement of any backfill, geogrid shall be pulled taut to remove slack. The backfill shall be 
placed in a manner that geogrid remains taut. Tracked construction equipment shall not operate 
directly on geogrid. A minimum fill thickness of 6 inches over the geogrid is required prior to 
operation of tracked vehicles. Rubber tired equipment may pass over the geogrid at speeds less 
than 10 mph. Sudden braking and sharp turning shall be avoided.   

At the end of each day's operations, the Contractor shall shape the last level of backfill as to permit 
runoff of rainwater away from the wall face.  Backfill compaction shall be accomplished without 
disturbance or distortion of reinforcing elements and panels.  Compaction adjacent to the backside of  
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the wall in a strip 3 feet wide shall be achieved using mechanical hand tampers. No compaction 
density tests are required within 3 feet from the back face of wall. 

4.5 Cast-In-Place Concrete 

Concrete work for leveling pads and wall top coping shall be performed in accordance with the 
requirements of Section 404 of the Specifications. 

5.0 MEASUREMENT AND PAYMENT 

The quantity of Mechanically Stabilized Earth (MSE) walls to be paid for will be the plan quantity, in 
units of square feet of retaining structure, as shown on the contract drawings. Unless otherwise 
defined on the plans, payment shall be full compensation for all excavation; temporary shoring when 
not specified on the wall plans or in the proposal as a separate pay item; concrete footing; leveling 
pads;  face panels; copings and moment slabs; masonry; reinforcing steel; steel or geosynthetic soil 
reinforcements, select backfill material; backfilling; compaction; joint materials; riprap to fill temporary 
excavation, including all work necessary outside the retainage area shown on the plans; disposal 
offsite or onsite, where permitted by the Engineer, of unsuitable or surplus material; and all materials, 
labor, tools, equipment, and incidentals necessary to complete the work. 

 Payment will be made under: 

Pay Item Pay Unit 
 Retaining Structure    Square foot 
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VIRGINIA DEPARTMENT OF TRANSPORTATION 
SPECIAL PROVISION FOR 

MECHANICALLY STABILIZED EARTH WALLS
(SEGMENTAL BLOCK FACING) 

1.0 DESCRIPTION 

This work shall consist of furnishing and constructing Mechanically Stabilized Earth (MSE) Walls with 
segmental concrete block facing in accordance with these specifications and in reasonably close 
conformity with the lines, grades, dimensions, and design shown on the plans or established by the 
Engineer. This specification is intended to cover MSE wall systems utilizing segmental block facing 
as approved by VDOT Structure and Bridge Division. 

2.0 SUBMITTALS 

The Contractor shall submit working drawings, shop plans, and design calculations, signed and 
sealed by a Virginia Registered Professional Engineer, to the Engineer for review by the Department. 
The Contractor shall allow 30 days from the day the submittals are received by the Department for 
review and approval. Fabrication or any wall construction shall not begin prior to the approval of the 
design, working drawings and shop plans. Approval of the Contractor’s working drawings and shop 
plans shall not relieve the Contractor of any of his responsibility under the contract for the successful 
completion of the work. 

2.1 Working Drawings and Shop Plans 

The working drawings and shop plans shall reflect all information needed to fabricate and erect the 
walls including: 

a. Elevations at the top of wall at all the horizontal and vertical break points and at interval not 
exceeding 50 feet along the wall; 

b. Elevations at the top of leveling pad step breaks; 

c. Elevation of the finished grade in front of the wall; 

d. The number, size, type, length, and details of the soil reinforcing elements in each design 
section; 

e. The locations and sizes of all pipes and utilities that will be penetrating the wall face or 
within the soil reinforced mass; 

f. Typical cross-section or cross-sections showing the elevation relationship between 
ground conditions and proposed grades; 

g. Details for construction of wall around obstructions (i.e. drainage facilities, utilities, 
overhead sign footing, piles, drilled shafts) within the reinforced backfill; 

h. Details pertaining to coping, parapets, railing, fencing as required by the contract plans; 

i. Shape, dimension, color, and designation of segmental blocks and alignment and 
connection devices. 
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2.2 Design Calculations  

The proposed design shall satisfy the design parameters and requirements in the plans and in the 
special provisions. Complete design calculations shall include the most critical geometry and loading 
combination for each design section that exist during construction and at the end of construction.  

2.3 Supporting Documents and Testing Reports 

For segmental block or soil reinforcement systems that are not in VDOT approved list, the following 
design parameters and supporting documents and testing reports shall be submitted to the Engineer 
for review: 

a. Certifications of Ultimate Tensile Strength (TULT). Ultimate tensile strength shall be the 
minimum average roll values (MARV) and determined from wide width tensile test in 
accordance with ASTM D-6637.  

b. The values of Creep Reduction Factor (RFCR). RFCR shall be determined from creep tests 
performed in accordance with ASTM D-5262.  

c. The values of Installation Damage Reduction Factor (RFID).  RFID shall be determined 
from field and laboratory test results and literature review, as described in ASTM D 5818 
for MSE wall select backfill specified or for more severe soils. 

d. The values of Durability Reduction Factor (RFD). RFD shall be defined as the combined 
effects of chemical and biological degradation. Laboratory test results, extrapolation 
techniques, and comprehensive literature review shall document RFD for all material 
components in accordance with Section 3.5 of FHWA NHI-10-024, “Design and 
Construction of Mechanically Stabilized Earth Walls and Reinforced Soil Slopes.  

e. The values of Long-term Connection Strength Reduction Factors (CRcr ). CRcr shall be 
determined in accordance with the long-term connection strength protocol as described 
in Appendix B.3 of FHWA NHI-10-024 “Design and Construction of Mechanically 
Stabilized Earth Walls and Reinforced Soil Slopes”.  

3.0 MATERIALS 

The Contractor shall make arrangements to purchase or manufacture the facing elements, soil 
reinforcement, connection devices, cap block adhesive, and all other necessary components. 
Material not conforming to this section of the specifications shall not be used without the written 
consent from the Engineer. 

3.1 Segmental Concrete Blocks 

Dry-cast segmental concrete blocks shall be made of hydraulic cement concrete with a minimum 28-
day compressive strength of 4000 psi. Maximum water absorption limit shall be 5%. 

When concrete block freeze-thaw test is required on the plans, dry-cast concrete blocks shall be 
tested in accordance with ASTM C1262 to demonstrate durability. The concrete block shall meet the 
requirements of ASTM C1372, except that acceptance regarding durability of dry-cast blocks under 
ASTM C1262 shall be achieved if the weight loss of each of four of the five specimens at the 
conclusion of 150 cycles does not exceed 1% of its initial weight when tested in water. Dry-cast 
blocks shall also meet the additional requirements of ASTM C 140. 
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Wet-cast segmental concrete blocks shall be cast with Class A4 hydraulic cement concrete 
conforming to the requirements of VDOT Road and Bridge Specifications Section 217. 

 3.1.1. Inspection, Sampling and Testing 

 The Contractor or his supplier shall furnish facilities and shall perform all necessary sampling 
and testing in an expeditious and satisfactory manner.  Acceptance of dry-cast concrete 
blocks with respect to compressive strength will be determined on a lot basis. The maximum 
number of dry-cast blocks in each lot shall be 5,000. The lot will be randomly sampled in 
accordance with ASTM C-140. Compressive strength tests shall be preformed by the supplier 
and approved by the Engineer. Dry-cast blocks compressive strength test specimens shall be 
cored or shall conform to the saw-cut coupon provisions of Section 5.2.4 of ASTM C-140. Dry-
cast blocks represented by three test coupons shall have an average compressive strength of 
4000 psi and all individual coupons shall have compressive strength of 3500 psi. 

 Concrete for wet-cast segmental blocks shall be sampled and tested in accordance with 
VDOT Road and Bridge Specifications Section 217.08. 

 3.1.2. Casting 

Segmental concrete blocks shall be cast in steel mold and in a manner that will assure the 
production of uniform segmental concrete blocks. The concrete in each block shall be placed 
without interruption and shall be consolidated by the use of an approved method.  

 3.1.3. Finish and Appearance 

Unless otherwise shown on the plans or directed by the Engineer, concrete surfacing for the 
front face of the block shall be natural gray fractured rock face finish. All units shall be sound 
and free of cracks or other defects that would interfere with the proper placing of the unit or 
significantly impair the strength or permanence of the construction. 

3.1.4. Tolerances   

Notwithstanding any requirement of any reference standard applied within this specification, all 
block units shall be manufactured within the following tolerances: 

 The length and width of each individual block shall be within ±1/8 inch of the 
specified dimension. Hollow units shall have a minimum wall thickness of 1-1/4 
inches. 

 The height of each individual block shall be within ±1/16 inch of the specified 
dimension. 

 When a broken or fractured face finish is required, the dimension of the front 
face shall be within ±1 inch of the theoretical dimension of the unit. 

 3.1.5. Rejection 

Segmental concrete blocks will be subject to rejection because of failure to meet any of the 
requirements specified above.  In addition, any of the following defects will be sufficient 
cause for rejection: 

 Defects that indicate imperfect molding. 
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 Cracked greater than 0.02 inch in width and longer than 25% of the height of 
the block. 

 Severely chipped or broken blocks. 

 Defects indicating honeycombed or open texture concrete. 

 Color variations on front face of block due to excess form oil or other reason. 

 3.1.6. Marking 

The date of manufacture, production lot number, and type of block in accordance with the 
approved design drawings shall be clearly marked on each lot. 

 3.1.7. Handling, Storage and Shipping 

Segmental concrete blocks shall be handled, stored and shipped in such manner as to 
eliminate the dangers of chipping, cracks, fractures and discoloration.  

3.2 Geogrid Reinforcement 

Geogrids shall be a regular network of integrally connected polymer tensile elements with aperture 
geometry sufficient to permit significant mechanical interlock with the surrounding soil or rock. 
Structure of geogrid reinforcement shall be dimensionally stable and able to retain its geometry 
under manufacture, transport and installation.  

3.2.1 Delivery, Storage, and Handling 

The Contractor shall check the geogrid reinforcement upon delivery to assure that the proper 
grade and type of material has been received. Rolled geogrid shall be stored in accordance 
with the manufacture’s recommendations. During all period of shipment and storage, geogrid 
reinforcement shall prevent wet cement, epoxy and like materials which may affix themselves, 
from coming in contact with the geogrids.  

3.3 Steel Mesh Reinforcement 

Inextensible metallic mesh design requirements shall be as shown in the plans and specified in the 
design drawings. Metallic mesh reinforcement shall be shop fabricated of cold drawn steel wire 
conforming to the requirements of ASTM A-82 and shall be welded into the finished mesh fabric in 
accordance with the requirements of ASTM A-185. Mill certification containing the yield strength of 
the mesh reinforcement shall be provided. 

Galvanization shall be applied after the mesh is fabricated and conform to the requirements of 
ASTM A-123.  Any damage to the galvanizing shall be repaired in accordance with the 
requirements of Section 233 of the Specifications. 

3.4 Connection Devices 

Connection devices, such as bars, pins, plates etc, shall consist of non-degrading polymer or 
galvanized steel and be made for the express use with the segmental concrete blocks supplied.

3.5 Select Backfill Material 

Select backfill material used in the reinforced zone shall be reasonably free from organic material,  
shale or other poor durability particles and otherwise deleterious materials. The backfill shall conform  
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to the following grading as determined by AASHTO T-27: 

     Sieve Size Percent Passing 

       4 in.+          100 
     No. 40  0 - 60 
     No. 200         0 - 15 

+ The maximum soil particle size for polymeric geogrid reinforcement shall be 3/4 inch unless full 
scale installation damage tests are conducted in accordance with ASTM D5818, or if epoxy coatings 
are used for steel reinforcements. 

The Plasticity Index (P.I.) of the backfill material as determined by AASHTO T-90 shall not exceed 6. 

Backfill material shall exhibit an angle of internal friction of not less than 34 degrees, as determined 
by the standard Direct Shear Test, AASHTO T236, on the portion finer than the #10 sieve, using a 
sample of the material compacted to 95 percent of AASHTO T99, Methods C or D, with oversized 
correction as outlined in Note 7, at optimum moisture content.  No testing is required for material 
where 80 percent of sizes are greater than 3/4 inch. 

Backfill material shall have a magnesium sulfate soundness loss of less than 30 percent after four 
cycles. 

Additionally, the backfill material shall conform to the following electrochemical requirements: 

 For metallic soil reinforcements: 
            AASHTO 

Requirements   Test Methods 
  a)  pH range between 5.0 and 10.0         T289 
  b)  Resistivity greater than 3,000 ohm-cm        T288 
  c)  Chlorides less than 100 ppm         T291 
  d)  Sulfates less than 200 ppm         T290 
  e)  Organic Content less than 1%        T267        

If resistivity is greater or equal to 5000 ohm-cm, the chlorides and sulfates requirements may be 
waived.
    
 For geosynthetic soil reinforcements: 

  Polyolefin Polymer (Polypropylene and High Density Polyethylene):
            AASHTO 

Requirement   Test Methods 
  a)  pH range between 3.0 and 11.0        T289 

  Polyester polymer:
            AASHTO 

Requirement   Test Methods 
  a)  pH range between 3.0 and 9.0         T289 

The Contractor shall perform analysis tests for each source of material and shall perform such 
additional tests to assure conformance whenever the character of the select backfill material 
changes. All tests shall be performed by laboratories that are AASHTO Materials Reference 
Laboratory (AMRL) accredited. 
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The Contractor shall furnish the Engineer a Certificate of Compliance certifying the furnished select 
backfill materials comply with the aforementioned requirements.  Test results performed by the 
Contractor necessary to assure contract compliance shall also be furnished the Engineer. 

3.6 Block Unit Fill 
   
Well graded crushed stone or crushed gravel placed in the segmental block voids (where required by 
wall manufacturer), between the blocks, and used as drainage aggregates behind the blocks shall 
meet the following gradation: 

    Sieve Size Percent Passing 

     1-1/2 in. 100 
     1 in.         100 -75 
     ¾ in.  50 -75 
     No. 4 0 - 60 
     No. 40 0 - 50 
     No. 200        0 - 5 

3.7 Geotextile Filter Fabric 

If required, separate the select backfill and block unit fill with a geotextile meeting the 
requirements for drainage fabric as specified in Section 245.03(c). The minimum lap shall be 12 
inches.

3.8 Cast-In-Place Concrete 

Concrete for leveling pads shall be Class B2 conforming to the requirements of Section 217 of the 
Specifications. All other cast-in-place concrete shall be Class A3 conforming to the requirements of 
Section 217 of the Specifications. 

3.9 Cap Block Adhesive 

Cap block shall be cast to or attached to the top segmental blocks in strict accordance with the 
manufacturer’s requirements and the adhesive manufacturer’s recommended procedures. 
Contractor shall provide a written 10 year warranty, that the integrity of the materials used to attach 
the cap blocks will preclude separation and displacement of the cap blocks for the warranty period.  

4.0 CONSTRUCTION REQUIREMENTS 

4.1 Wall Excavation 

Wall excavation shall be unclassified in accordance with the requirements of Sections 506 and 401 
of the Specifications and shall be performed in reasonably close conformity to the limits and 
construction stages shown on the plans. 

4.2 Foundation Preparation 

The foundation for the structure shall be graded level for a width equal to or exceeding the length of 
reinforcement or as shown on the Plans.  Prior to wall construction, the foundation shall be 
compacted in accordance with the embankment requirements of Section 303.04 (h) of the 
Specifications and graded to a relatively smooth and uniform surface.  Any foundation soils found to 
be unsuitable shall be removed and replaced with select backfill as per Materials of these 
specifications.   
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At each wall foundation level, an unreinforced concrete leveling pad shall be provided as shown on 
the plans. Leveling pads shall be level within 1/8 inch per pad or per 100 feet, whichever is greater. 
The pad shall be cured a minimum of 24 hours before placement of segmental blocks. 

4.3 Block Installation 

First course of segmental blocks shall be placed on leveling pad and leveled side-by-side and front-
to-rear with adjacent blocks. Prior to placing the next course of blocks, all voids in and around the 
blocks shall be filled with unit fill. Drainage aggregate and select backfill shall be placed and 
compacted as shown on the plans. All excess materials shall be swept from the top of the blocks 
prior to installing the soil reinforcement and/or the next course of blocks. Blocks shall be installed in a  
running bond pattern and the method of aligning blocks shall follow block manufacturer’s 
recommendations. 

Successive courses shall be placed in the sequence and alignment shown on the plans as backfill 
proceeds. Wall facing vertical tolerances and horizontal alignment tolerances shall not exceed 0.75 
inch when measured with a 10 feet straight edge. The overall vertical tolerance of wall (plumbness 
from top to bottom) shall not exceed 1-1/4 inch per 10 feet of wall height.  

4.4 Soil Reinforcement Placement 

Soil reinforcement shall be placed in accordance with the manufacturer’s recommendations and 
these specifications. Soil reinforcement shall be placed within the layers of the compacted backfill 
material at the locations shown on the plans. Soil reinforcement shall be placed with the strongest 
direction of soil reinforcement perpendicular to the wall face, unless shown otherwise in the wall plan. 
Soil reinforcement shall be connected to the segmental block face  in accordance with the block 
supplier’s recommendations. The soil reinforcement shall then be laid flat and uniformly tensioned to 
remove any slack in the connection and soil reinforcement material. 

4.5 Select Backfill Placement 

The placement of the select backfill material shall closely follow the erection of each course of 
blocks.  At each reinforcing element level, backfill shall be roughly leveled to an elevation 
approximately 1 inch above the level blocks before placing and attaching reinforcement to the blocks.  
Unless otherwise shown on the plans, reinforcement shall be placed normal to the face of the wall.  
The maximum lift thickness shall not exceed 8 inches loose and shall closely follow block installation. 
The Contractor shall decrease this lift thickness if necessary to obtain the specified density. 

Backfill shall be compacted to 95% of the maximum density as determined by AASHTO T-99, 
Method C or D with oversize correction as outlined in Note 7.  For backfills containing more than 80 
percent material retained on the 3/4 inch sieve, a method of compaction consisting of at least four 
passes with a heavy roller shall be used. For applications where spread footings are used to support 
bridge or other structural loads, the top 5 feet below the footing elevation shall be compacted to 100 
percent AASHTO T-99. The moisture content of the backfill material prior to and during compaction 
shall be uniformly distributed throughout each layer. Backfill material shall have a placement 
moisture content equal to the optimum moisture content. Moisture content may be up to 2 
percentage points less than optimum moisture content. 

Prior to placement of any backfill, geogrid shall be pulled taut to remove slack. The backfill shall be 
placed in a manner that geogrid remains taut. Tracked construction equipment shall not operate 
directly on geogrid. A minimum fill thickness of 6 inches over the geogrid is required prior to 
operation of tracked vehicles. Rubber tired equipment may pass over the geogrid at speeds less 
than 10 mph. Sudden braking and sharp turning shall be avoided. 
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At the end of each day's operations, the Contractor shall shape the last level of backfill as to permit 
runoff of rainwater away from the wall face.  Backfill compaction shall be accomplished without 
disturbance or distortion of reinforcing elements and blocks.  Compaction adjacent to the backside of 
the wall in a strip 3 feet wide shall be achieved using mechanical hand tampers. 

4.6 Cast-In-Place Concrete 

Concrete work for leveling pads and wall top coping shall be performed in accordance with the 
requirements of Section 404 of the Specifications. 

5.0 MEASUREMENT AND PAYMENT 

The quantity of Mechanically Stabilized Earth Walls (Segmental Block Facing) to be paid for will be 
the plan quantity, in units of square feet of retaining structure, as shown on the contract drawings. 
Unless otherwise defined on the plans, payment shall be full compensation for all excavation; 
temporary shoring when not specified on the wall plans or in the proposal as a separate pay item;  

concrete leveling pads; concrete segmental blocks; soil reinforcement; masonry; reinforcing steel; 
select backfill material; block unit fill, backfilling; compaction; geotextile filter fabric; riprap to fill 
temporary excavation, including all work necessary outside the retainage area shown on the plans; 
disposal offsite or onsite, where permitted by the Engineer, of unsuitable or surplus material; and all 
materials, labor, tools, equipment, and incidentals necessary to complete the work. 

 Payment will be made under: 

Pay Item    Pay Unit 

 Retaining Structure   Square foot



DEPARTMENT OF TRANSPORTATION 

SPECIAL PROVISION FOR 

INSPECTION OF STRUCTURES FOR ASBESTOS CONTAINING MATERIALS (ACM) 
ON DESIGN-BUILD PROJECTS 

 
 

June 22, 2009 

 

PART I – GENERAL 
 
1.   Description of Work: 
 

The Design-Builder is hereby advised that the structure(s) scheduled for demolition, renovation, 

reconstruction or replacement may contain asbestos.  The term structure used herein refers to all 

bridges and buildings owned and/or to be acquired by the Department.  The Design-Builder shall 

assume that the structure(s) may contain asbestos in a quantity sufficient to be a health hazard when 

disturbed or found in a degraded state or friable condition.   

 

The Design-Builder shall employ a licensed asbestos inspection firm to conduct asbestos inspection 

activities on all structures.  The firm shall furnish all labor, materials, supplies, and equipment 

necessary to perform the work. The Design-Builder shall submit the asbestos inspection report(s) to 

the Department upon completion.  

 

The Design-Builder shall comply with the Special Provision for Removal of Asbestos from Structures 
on Design-Build Projects for all structures determined to contain asbestos.  The Design-Builder shall 

comply with the Special Provision Copied Note for Demolition Notification for Structures not Requiring 
Asbestos Removal for all structures where ACM removal is not required. 

 

2.   Contract Limitations 
 

An asbestos inspection firm is not eligible to perform work on projects if the asbestos inspection will 

be performed by individuals or firms with an employer/employee relationship or financially affiliated 

with the asbestos abatement firm performing abatement activities. 

 

3.   Definitions and Abbreviations: 
 

All definitions and abbreviations used in this specification are consistent as defined under OSHA; the 

USEPA Asbestos National Emission Standards for Hazardous Air Pollutants (NESHAP); the Virginia 

Department of Labor and Industry (VDLI); the Virginia Department of Professional and Occupational 

Regulation (VDPOR); and the Virginia Department of Environmental Quality (VDEQ).  

 

 
PART II –WORK PRACTICES 
 

A.   The Design-Builder and inspection firm shall comply with all applicable EPA, OSHA, VDEQ, VDLI and 

DPOR regulations, and shall follow all applicable EPA and VDLI/OSHA workplace guidelines. EPA 

workplace guidelines include, but are not limited to, the NESHAP demolition practices and 

applicability to road construction projects (40 CFR Part 61).  OSHA workplace guidelines include, but 

are not limited to, any currently applicable OSHA compliance directives or instructions. In any 

instance of conflict between the VDLI and OSHA requirements, the VDLI requirements shall take 

precedence. Any “de minimus” quantity exemptions that are provided in the aforementioned 

references shall not apply to VDOT asbestos removal activities. 

 

B.   The Design-Builder shall ensure that: 

 



1.   The asbestos inspection firm maintains at the job site copies of EPA, VOSHA/OSHA and 

applicable state and local government regulations. 

 

2.   The asbestos inspection firm and its employees are licensed to perform asbestos inspection 

activities in accordance with Virginia Department of Professional and Occupational Regulation 

(DPOR) requirements.  

 

3.   The asbestos inspection firm employs sample collection techniques that prevent cross-

contamination from airborne sources of asbestos fibers. 

 

            Representative samples of each homogeneous area of suspect ACM shall be collected to 

determine asbestos content. 

 

C.   Asbestos inspections shall not be performed on any structure until it has been acquired and vacated. 

 

 
PART III – SUBMITTALS 
 

An inspection report must be received by the Department before any asbestos abatement or demolition 

work is started. Copies shall be submitted as requested to the Project Manager.  At a minimum, the 

inspection report shall include: 
 

1.  Name, address, and telephone number of the inspection firm. 

 

2. Copies of licenses for the firm and employees performing work under this specification. 

 

3.  Virginia and Federal identification numbers of each bridge inspected. 

 

4.   Structure number and address of each building inspected. 

 

5.  Summary of results individually listed for each structure.  The results shall include the exact 

location of the ACM along with the sample identification number, description, percent of 

asbestos in each material sampled, type of ACM, condition of ACM, expected condition of 

ACM during demolition, and quantity of ACM. 

       

6.  Site map identifying the location of each sample. 

 

7.  Photo documentation 

 

8.  Copy of the laboratory analyses results, chain of custody forms and laboratory license. 

 

 
PART IV – OTHER REQUIREMENTS 
                                     

1.   Additional Design-Builder Responsibilities 
 

The Design-Builder shall ensure that the inspection firm and its employees performing work under 

this specification have an established medical surveillance program in compliance with OSHA 

regulations 29 CFR 1926.1101 and a written respirator program in compliance with OSHA regulation 

29 CFR 1910.134. 

 
 
2.   Site Inspection 

 

VDOT (or its representative) reserves the right to inspect and review materials associated with all 

asbestos inspection activities at any time. If any aspect of the work is found inconsistent with this 



special provision, a stop work order will be issued and operations will be immediately suspended. 

Until the inconsistency is corrected, any standby time and costs for corrective actions shall be at the 

Design-Builder’s expense. 
 



VIRGINIA DEPARTMENT OF TRANSPORTATION 
SPECIAL PROVISION FOR 
RETAINED EARTH WALLS 

 
April 30, 2002 

 
1.0 DESCRIPTION 
 
  This work shall consist of furnishing and constructing Retained Earth Walls in accordance with these 

specifications and in reasonably close conformity with the lines, grades, dimensions and design 
shown on the plans or established by the Engineer. 

 
2.0 MATERIALS 
 
  2.1 Concrete Face Panels 
 
   Concrete for face panel units shall be Class A4 conforming to the requirements of Section 217 

of the Specifications except that the 28 day compressive strength shall be 4000 psi and the 
maximum water/cement ratio shall be 0.47. 

 
   Coil embeds, reinforcing steel, PVC sleeves and lifting devices shall be set in place to the 

dimensions and tolerances shown on the plans prior to casting. 
 
   2.1.1. Testing and Inspection 
 
    The Contractor or his supplier shall furnish facilities and shall perform all necessary 

sampling and testing in an expeditious and satisfactory manner.  Panels will be 
considered acceptable for placement in the wall when control cylinder tests exceed 
85% of 28 day design strength requirements. 

 
   2.1.2. Casting 
 
    Concrete panels shall be cast on a flat area; the front face of the form at the bottom 

and the back face at the upper part. Coil embeds shall be set on the rear face.  
Provisions shall be made to assure that the interior threads of the coil embeds remain 
free of concrete or other materials which may impede installation of the coil bolts.  
The concrete in each unit shall be placed without interruption and shall be 
consolidated by the use of an approved vibrator, supplemented by such hand-
tamping as may be necessary to force the concrete into the corners of the forms and 
prevent the formation of stone pockets or cleavage planes.  Clear form oil of the same 
manufacture shall be used throughout the casting operation. 

 
   2.1.3. Curing 
 
    Panel units shall be cured in accordance with the requirements of Section 404.03 (k) 

of the Specifications.  Any panel concrete placement which does not reach specified 
design strength within 28 days will be rejected as determined by concrete control 
cylinders. 

 
   2.1.4. Removal of Forms 
 
    The forms shall remain in place for a minimum of 20 hours or when control cylinder 

tests indicate that the concrete has attained at least 20% of the 28 day design 
requirement in accordance with the requirements of Section 404.03 (j) of the 
Specifications. 

  



   2.1.5. Concrete Finish and Tolerances 
 
    Concrete surface for the front face shall be a Class I finish conforming to the 

requirements of Section 404 of the Specifications or as detailed on the plans and a 
uniform surface finish on the rear face.  Rear face of the panel shall be screeded to 
eliminate open pockets of aggregate and surface distortions in excess of 1/4 inch. 

  
   2.1.6. Tolerances 
 
    All panel units shall be manufactured within the following tolerances: 
 

 All dimensions within 3/16 inch. 
 

 Squareness, as determined by the difference between the two diagonals, 
shall not exceed ½ inch. 

 
 Surface irregularities on formed surfaces measured on a length of 10 feet 
shall not exceed ¼ inch. 

 
   2.1.7. Rejection 
 
    Panel units will be subject to rejection because of failure to meet any of the 

requirements specified above.  In addition, any of the following defects will be 
sufficient cause for rejection: 

 
 Defects that indicate imperfect molding. 

 
 Defects such as chipped or broken concrete. 

 
 Defects indicating honeycombed or open texture concrete. 

 
 Coil embeds not properly installed. 

 
   2.1.8. Marking 
 
    The date of manufacture, lot number and type of panel shall be clearly scribed on the 

rear face of each panel unit. 
 
   2.1.9. Handling, Storage and Shipping 
 
    All panel units shall be handled, stored and shipped in such manner as to eliminate 

the danger of chipping, cracks, fractures and excessive bending stresses.  Panel 
units shall be removed from casting beds by an approved four point pick-up method. 
Panel units in storage shall be supported on firm blocking. 

 
  2.2 Reinforcing Mesh 
 
   The reinforcing mesh shall be shop fabricated of cold drawn steel wire conforming to the 

requirements of ASTM A82 and shall be welded into the finished mesh fabric in accordance 
with the requirements of ASTM A185, except that, the minimum average shear stress shall be 
at least 35,750 p.s.i.  The wire mesh manufacturer shall provide certification that the minimum 
average weld shear strength is adequate for the proposed design and provides a reasonable 
safety factor. 

 



   Galvanization shall conform to the requirements of ASTM A123 or ASTM A153.  Any damage 
to the galvanizing shall be repaired in accordance with the requirements of Section 233 of the 
Specifications. 

 
   Mesh buttonheads for attaching the mesh to precast wall panels shall be formed after 

galvanizing.  Buttonheads shall be formed such that the variation between the longest and 
shortest wire in a reinforcing mesh panel is no more than 1/4 inch. 

 
  2.3 Attachment Device 
 
   2.3.1 Mesh Connection 
 
    Coil embeds shall be shop fabricated from cold drawn steel wire conforming to the 

requirements of AISI CI035 and shall be galvanized in accordance with the 
requirements of ASTM A164 or A153. 

 
    Coil bolts shall be cast of 80-55-06 ductile iron conforming to the requirements of 

ASTM A536 and shall be galvanized in accordance with the requirements of ASTM 
A164 or A153. 

 
   2.3.2 Alternate Mesh Connection 
 
    Embed loop shall be fabricated of cold drawn steel wire conforming to the 

requirements of ASTM A82 and welded in accordance with the requirements of 
ASTM A185.  Loops shall be galvanized in accordance with the requirements of 
ASTM A123 or approved equal. 

 
    Connector bar shall be fabricated of cold drawn steel wire conforming to the 

requirements of ASTM A82 and galvanized in accordance with the requirements of 
ASTM A123, or approved equal. 

 
  2.4 Joints 
 
   2.4.1. Vertical and inclined joints between panels shall be caulked with 2" x 2" polyether 

foam strips, Grade UU-34. 
 
   2.4.2. Horizontal Joints 
 
    Filler for horizontal joints between panels shall be resin-bonded cork filler conforming 

to the requirements of ASTM D1752 Type II, high density polyethylene panel pads, 
3/4" x 2 3/4" x 11 ½", 2 per panel or equivalent as approved by the Engineer. 

 
   2.4.3 Joint Cover 
 
    Joints between panels, when required, shall be covered on the back side of the wall 

with filter cloth conforming to the requirements of Section 245 of the Specifications for 
filter cloth drainage fabric.  Installation shall be in accordance with the plan details and 
shall have minimum widths and laps no less than the following: 

 
     Vertical and Inclined Joints - 16" wide 
     Horizontal Joints - 16" wide 
     Vertical Strips -  4" lap 
     Horizontal Strips -  8" lap 
 
 
 



  2.5 Select Backfill Material 
 
   Select backfill material used in the structure volume shall be reasonably free from organic 

material, shale or other poor durability particles and otherwise deleterious materials.  The 
backfill shall conform to the following grading as determined by AASHTO T-27: 

 
    Sieve Size  Percent Passing 
 
     4”              100 
     No. 30                  0 - 60 
     No. 200            0 - 15 
 
   The Plasticity Index (P.1.) of the backfill material as determined by AASHTO T-90 shall not 

exceed 6. 
 
   Backfill material shall exhibit an angle of internal friction of not less than 34 degrees, as 

determined by the Standard Direct Shear Test, AASHTO T236, on the portion finer than the 
#10 sieve, using a sample of the material compacted to 95 percent of AASHTO T99, Methods 
C or D, with oversized correction as outlined in Note 7, at optimum moisture content.  No 
testing is required for material where 80 percent of sizes are greater than 3/4 inch. 

 
   Backfill material shall have a magnesium sulfate soundness loss of less than 30 percent after 

four cycles.  Additionally, the backfill material shall conform to the following electrochemical 
requirements when steel soil reinforcement is used: 

              AASHTO 
     Requirements   Test Methods 
    a)  pH range between 5.0 and 10.0          T289 
    b)  Resistivity greater than 3,000 ohms/cm          T288 
    c)  Chlorides less than 100 ppm          T291 
    d)  Sulfates less than 200 ppm          T290 
    
   The Contractor shall perform analysis tests for each source of material and shall perform such 

additional tests to assure conformance whenever the character of the select backfill material 
changes. 

 
   The Contractor shall furnish the Engineer a Certificate of Compliance certifying the furnished 

select backfill materials comply with the aforementioned requirements.  Test results performed 
by the Contractor necessary to assure contract compliance shall also be furnished the 
Engineer. 

 
  2.6 Cast-In-Place Concrete 
 
   Concrete for leveling pads and wall top coping shall be Class A3 conforming to the 

requirements of Section 217 of the Specifications. 
 
 
3.0 CONSTRUCTION REQUIREMENTS 
 
  3.1 Retained Earth Structure Excavation 
 
   Retained earth structure excavation shall be unclassified in accordance with the requirements 

of Sections 506 and 401 of the Specifications and shall be performed in reasonably close 
conformity to the limits and construction stages shown on the plans. 

  



  3.2 Foundation Preparation 
 
   The foundation for the structure shall be graded level for a width equal to or exceeding the 

length of reinforcing mesh or as shown on the plans.  Prior to wall construction, the foundation 
shall be compacted in accordance with the embankment requirements of Section 303.04 (h) 
of the Specifications and graded to a relatively smooth and uniform surface.  Any foundation 
soils found to be unsuitable shall be removed and replaced. 

 
   At each panel foundation level, an unreinforced concrete leveling pad shall be provided as 

shown on the plans.  Leveling pads shall be level within 1/8 inch per pad or per 100 feet, 
whichever length is greater.  The pad shall be cured a minimum of 24 hours before placement 
of wall panels. 

 
  3.3 Wall Erection 
 
   Precast concrete panels shall be placed vertically with the aid of a crane.  For erection, panels 

shall be handled by means of a lifting device set into the upper edge of the panels.  Panels 
shall be placed in successive horizontal lifts in the sequence shown on the plans as backfill 
placement proceeds.  As fill material is placed behind a panel, the panels shall be maintained 
in vertical position by means of temporary wooden wedges placed in the joint at the junction of 
the two adjacent panels on the external side of the wall.  External bracing may also be 
required for the initial lift.  Vertical tolerances (plumbness) and horizontal alignment tolerance 
shall not exceed 3/4 inch when measured along a 10 foot straight edge.  The maximum 
allowable offset in any panel joint shall be 3/4 inch.  The overall vertical tolerance of the wall 
(plumbness from top to bottom) shall not exceed ½ inch per 10 feet of wall height. 

 
  3.4 Select Backfill Placement 
 
   The placement of the select backfill material shall closely follow the erection of each lift of 

panels.  At each reinforcing mesh level, backfill shall be roughly leveled before placing and 
attaching mesh.  Reinforcing mesh shall be placed normal to the face of the wall.  Prior to 
placing each subsequent lift of backfill, coil embeds shall be filled with a corrosion inhibiting 
material and the coil bolts shall be fully screwed into the embeds.  Corrosion inhibiting material 
shall be a bituminous material conforming to the requirements of AASHTO M243, Trowel 
Grade Asphalt Mastic or Visconorust #3166 by Viscosity Oil Company or an approved 
corrosion inhibiting grease.  The maximum lift thickness shall not exceed 8 inches (loose) and 
shall closely follow panel erection.  The Contractor shall decrease this lift thickness if 
necessary to obtain the specified density. 

 
   At the end of each day's operations, the Contractor shall shape the last level of backfill as to 

permit runoff of rainwater away from the wall face.  Embankment backfill shall be compacted 
in accordance with the project specifications for embankment, except that the moisture 
content shall not exceed plus or minus 2 percentage points of the Optimum Moisture Content 
as determined by AASHTO T-99.  For backfills containing more than 80 percent material 
retained on the 3/4 inch sieve, a method of compaction consisting of at least four passes with 
a heavy roller shall be used.  Backfill compaction shall be accomplished without disturbance 
or distortion of reinforcing mesh and panels.  Compaction adjacent to the backside of the wall 
in a strip 3 foot wide shall be achieved using mechanical hand tampers. 

 
  3.5 Cast-In-Place Concrete 
 
   Concrete work for leveling pads and wall top coping shall be performed in accordance with the 

requirements of Section 404 of the Specifications. 
 
 
4.0 MEASUREMENT AND PAYMENT 



 
Retained Earth Walls will be measured and paid for in units of square feet of retaining structure.  
Payment shall be full compensation for all excavation; temporary shoring when not specified on the 
wall plans or in the proposal as a separate pay item; concrete footing; leveling pads; beams; face 
panels; copings and moment slabs; masonry; reinforcing steel; select backfill material; backfilling; 
compaction; riprap to fill temporary excavation, including all work necessary outside the retainage 
area shown on the plans; disposal offsite or onsite, where permitted by the Engineer, of unsuitable or 
surplus material; and all materials, labor, tools, equipment, and incidentals necessary to complete 
the work. 

 
  Payment will be made under: 
 
   Pay Item     Pay Unit 
 
   Retaining Structure    Square foot 
 



VIRGINIA DEPARTMENT OF TRANSPORTATION 
SPECIAL PROVISION FOR 

STABILIZED EARTH WALLS 
 

April 19, 2007 
 
1.0 DESCRIPTION 
 
 This work shall consist of furnishing and constructing Stabilized Earth Walls in accordance with these 

specifications and in conformity with the lines, grades, dimensions and design shown on the plans or 
established by the Engineer. 

 
2.0 MATERIALS 
 
 2.1  Concrete Face Panels 
 
   Concrete for face panel units shall be Class A4 conforming to the requirements of Section 217 

of the Specifications except that the 28 day compressive strength shall be 4000 psi and the 
maximum water/cement ratio shall be 0.47. 

 
   Panel anchors, reinforcing steel, PVC sleeves and lifting devices shall be set in place to the 

dimensions and tolerances shown on the plans prior to casting. 
 
   2.1.1.  Testing and Inspection 
 

The Contractor or his supplier shall furnish facilities and shall perform all necessary 
sampling and testing in an expeditious and satisfactory manner.  Panels will be 
considered acceptable for placement in the wall when control cylinder tests exceed 
85% of 28 day design strength requirements. 

 
   2.1.2.  Casting 
 
      Concrete panels shall be cast on a flat area; the front face of the form at the bottom and 

the back face at the upper part. Panel anchors shall be set on the rear face.  The 
concrete in each unit shall be placed without interruption and shall be consolidated by 
the use of an approved vibrator, supplemented by such hand-tamping as may be 
necessary to force the concrete into the corners of the forms and prevent the formation 
of stone pockets or cleavage planes.  Clear form oil of the same manufacture shall be 
used throughout the casting operation. 

 
   2.1.3.  Curing 
 

Panel units shall be cured in accordance with the requirements of Section 404.03 (h) 
of the Specifications.  Any panel concrete placement which does not reach specified 
design strength within 28 days will be rejected as determined by concrete control 
cylinders. 

 
   2.1.4.  Removal of Forms 
 

The forms shall remain in place for a minimum of 20 hours or when control cylinder 
tests indicate that the concrete has attained at least 20% of the 28 day design 
requirement in accordance with the requirements of Section 404.03 (j) of the 
Specifications. 

 
   2.1.5.  Concrete Finish and Tolerances 
 



Concrete surface for the front face shall be a Class I finish conforming to the 
requirements of Section 404 of the Specifications or as detailed on the plans and a 
uniform surface finish on the rear face.  Rear face of the panel shall be screeded to 
eliminate open pockets of aggregate and surface distortions in excess of 1/4 inch. 

 
   2.1.6.  Tolerances 
 

All panel units shall be manufactured within the following tolerances: 
 

 All dimensions within 3/16 inch. 
 
 Squareness, as determined by the difference between the two diagonals, 

shall not exceed 1/2 inch. 
 
 Surface irregularities on formed surfaces measured on a length of 10 feet 

shall not exceed 1/4 inch. 
 

   2.1.7.  Rejection 
 

Panel units will be subject to rejection because of failure to meet any of the 
requirements specified above.  In addition, any of the following defects will be 
sufficient cause for rejection: 

 
 Defects that indicate imperfect molding. 

 
 Defects such as chipped or broken concrete. 

 
 Defects indicating honeycombed or open texture concrete. 

 
 Coil embeds not properly installed. 

 
   2.1.8.  Marking 
 
      The date of manufacture, lot number and type of panel shall be clearly scribed on the 

rear face of each panel unit. 
 
   2.1.9.  Handling, Storage and Shipping 
 

All panel units shall be handled, stored and shipped in such manner as to eliminate 
the danger of chipping, cracks, fractures and excessive bending stresses.  Panel 
units shall be removed from casting beds by an approved four point pick-up method. 
Panel units in storage shall be supported on firm blocking. 

 
 2.2  Reinforcing Mesh 
 
   The reinforcing mesh shall be shop fabricated of cold drawn steel wire conforming to the 

requirements of ASTM A82 and shall be welded into the finished mesh fabric in accordance 
with the requirements of ASTM A185, except that, the minimum average shear stress shall be 
at least 35,750 p.s.i.  The wire mesh manufacturer shall provide certification that the minimum 
average weld shear strength is adequate for the proposed design and provides a reasonable 
safety factor. 

 
   Galvanization shall conform to the requirements of ASTM A123 or ASTM A153.  Any damage to 

the galvanizing shall be repaired in accordance with the requirements of Section 233 of the 
Specifications. 

 



 2.3  Attachment Device 
 
   2.3.1.  Mesh Connection 
 
      Panel anchor shall be fabricated of cold drawn steel wire conforming to the 

requirements of ASTM A82 and welded in accordance with the requirements of ASTM 
A185.  Loops shall be galvanized in accordance with the requirements of ASTM A123 
or approved equal. 

 
      Connector bar shall be fabricated of cold drawn steel wire conforming to the 

requirements of ASTM A82 and galvanized in accordance with the requirements of 
ASTM A123, or approved equal. 

 
 2.4   Joints 
 
   2.4.1.  Bearing Pads 
 

Neoprene bearing pads shall be equal to the type and grade recommended by the 
Manufacturer. 

 
   2.4.2.  Joint Cover 
 

Joints between panels, when required, shall be covered on the back side of the wall 
with filter cloth conforming to the requirements of Section 245 of the Specifications for 
filter cloth drainage fabric.  Installation shall be in accordance with the plan details 
and shall have minimum 12" widths and laps no less than 4". 

 
 2.5  Select Backfill Material 
 
   Select backfill material used in the structure volume shall be reasonably free from organic 

material, shale or other poor durability particles and otherwise deleterious materials.  The 
backfill shall conform to the following grading as determined by AASHTO T-27: 

 
Sieve Size Percent Passing 

 
4” 100 
No. 30 0 - 60 
No. 200 0 - 15 

 
   The Plasticity Index (P.1.) of the backfill material as determined by AASHTO T-90 shall not 

exceed 6. 
 
   Backfill material shall exhibit an angle of internal friction of not less than 34 degrees, as 

determined by the Standard Direct Shear Test, AASHTO T236, on the portion finer than the #10 
sieve, using a sample of the material compacted to 95 percent of AASHTO T99, Methods C or 
D, with oversized correction as outlined in Note 7, at optimum moisture content.  No testing is 
required for material where 80 percent of sizes are greater than 3/4 inch. 

 
   Backfill material shall have a magnesium sulfate soundness loss of less than 30 percent after 

four cycles.  Additionally, the backfill material shall conform to the following electrochemical 
requirements when steel soil reinforcement is used: 

 
Requirements AASHTO Test Methods 

 
a)  pH range between 5.0 and 10.0 T289 
b)  Resistivity greater than 3,000 ohms/cm T288 



c)  Chlorides less than 100 ppm T291 
d)  Sulfates less than 200 ppm T290 

 
   The Contractor shall perform analysis tests for each source of material and shall perform such 

additional tests to assure conformance whenever the character of the select backfill material 
changes. 

 
   The Contractor shall furnish the Engineer a Certificate of Compliance certifying the furnished 

select backfill materials comply with the aforementioned requirements.  Test results performed 
by the Contractor necessary to assure contract compliance shall also be furnished the 
Engineer. 

 
 2.6  Cast-In-Place Concrete 
 
   Concrete for leveling pads and wall top coping shall be Class A3 conforming to the 

requirements of Section 217 of the Specifications. 
 
3.0 CONSTRUCTION REQUIREMENTS 
 
 3.1  Structure Excavation 
 
   Structure excavation shall be unclassified in accordance with the requirements of Sections 506 

and 401 of the Specifications and shall be performed in conformity to the limits and construction 
stages shown on the plans. 

 
 3.2  Foundation Preparation 
 
   The foundation for the structure shall be graded level for a width equal to or exceeding the 

length of reinforcing mesh or as shown on the plans.  Prior to wall construction, the foundation 
shall be compacted in accordance with the embankment requirements of Section 303.04 (h) of 
the Specifications and graded to a relatively smooth and uniform surface.  Any foundation soils 
found to be unsuitable shall be removed and replaced. 

 
   At each panel foundation level, an unreinforced concrete leveling pad shall be provided as 

shown on the plans.  Leveling pads shall be level within 1/8 inch per pad or per 100 feet, 
whichever length is greater.  The pad shall be cured a minimum of 24 hours before placement 
of wall panels. 

 
 3.3  Wall Erection 
 
   Precast concrete panels shall be placed vertically with the aid of a crane.  For erection, panels 

shall be handled by means of a lifting device set into the upper edge of the panels.  Panels shall 
be placed in successive horizontal lifts in the sequence shown on the plans as backfill 
placement proceeds.  As fill material is placed behind a panel, the panels shall be maintained in 
vertical position by means of temporary wooden wedges placed in the joint at the junction of the 
two adjacent panels on the external side of the wall.  External bracing may also be required for 
the initial lift.  Vertical tolerances (plumbness) and horizontal alignment tolerance shall not 
exceed 3/4 inch when measured along a 10 foot straight edge.  The maximum allowable offset 
in any panel joint shall be 3/4 inch.  The overall vertical tolerance of the wall (plumbness from 
top to bottom) shall not exceed 1/2 inch per 10 feet of wall height. 

 
 3.4  Select Backfill Placement 
 
   The placement of the select backfill material shall closely follow the erection of each lift of 

panels.  At each reinforcing mesh level, backfill shall be roughly leveled before placing and 
attaching mesh.  Reinforcing mesh shall be placed normal to the face of the wall.  The 



maximum lift thickness shall not exceed 8 inches (loose) and shall closely follow panel erection.  
The Contractor shall decrease this lift thickness if necessary to obtain the specified density. 

 
   At the end of each day's operations, the Contractor shall shape the last level of backfill as to 

permit runoff of rainwater away from the wall face.  Embankment backfill shall be compacted in 
accordance with the project specifications for embankment, except that the moisture content 
shall not exceed plus or minus 2 percentage points of the Optimum Moisture Content as 
determined by AASHTO T-99.  For backfills containing more than 80 percent material retained 
on the 3/4 inch sieve, a method of compaction consisting of at least four passes with a heavy 
roller shall be used.  Backfill compaction shall be accomplished without disturbance or distortion 
of reinforcing mesh and panels.  Compaction adjacent to the backside of the wall in a strip 3 
foot wide shall be achieved using mechanical hand tampers. 

 
 3.5  Cast-In-Place Concrete 
 
   Concrete work for leveling pads and wall top coping shall be performed in accordance with the 

requirements of Section 404 of the Specifications. 
 
4.0 MEASUREMENT AND PAYMENT - 
 

Stabilized Earth Walls will be measured and paid for in units of square meters of retaining structure.  
Payment shall be full compensation for all excavation; temporary shoring when not specified on the 
wall plans or in the proposal as a separate pay item; concrete footing; leveling pads; beams; face 
panels; copings and moment slabs; masonry; reinforcing steel; select backfill material; backfilling; 
compaction; riprap to fill temporary excavation, including all work necessary outside the retainage 
area shown on the plans; disposal offsite or onsite, where permitted by the Engineer, of unsuitable or 
surplus material; and all materials, labor, tools, equipment, and incidentals necessary to complete the 
work. 

 
 Payment will be made under: 
 

Pay Item  Pay Unit 
Retaining Structure  Square meter 

 



VIRGINIA DEPARTMENT OF TRANSPORTATION 
SPECIAL PROVISION FOR 

PERMANENT SOIL NAIL WALLS 
 

September 18, 2009 
 
1.0 DESCRIPTION 
 

The work shall consist of constructing permanent soil nail retaining walls with shotcrete and 
permanent cast-in-place concrete facing as specified herein and shown on the Plans.  The 
Contractor shall furnish all labor, materials and equipment required for completing the work.  The 
Contractor shall select the method of excavation, drilling method and equipment, final drill hole 
diameter(s), and grouting procedures to meet the performance requirements specified herein and 
as specified in the Contract Plans. 

 
Soil nailing work shall include excavating in accordance with the staged lifts shown in the Plans; 
drilling soil nail drill holes to the specified minimum length and orientation indicated on the Plans; 
providing, placing and grouting the encapsulated bar tendons into the drill hole; and performing 
nail testing. 
 
The term “Soil Nail” as used in these specifications is intended as a generic term and refers to a 
reinforcing bar grouted into a drilled hole installed in any type of ground.  Soil nail walls are built 
from the top down in existing ground. 
 
Shotcrete facing and wall drainage work consists of furnishing all materials and labor required for 
placing and securing geocomposite drainage material, connection pipes, weepholes and 
horizontal drains (if required), reinforcing steel and shotcrete for the temporary shotcrete 
construction facing, rail head bearing plates and nuts, leveling pad, permanent concrete facing, 
flowable fill, architectural treatment, staining, anti-graffiti coating, conduits and junction boxes, 
joints, water stops, and reinforcing steel for the soil nail walls shown on the Plans. The Work shall 
include any preparatory trimming and cleaning of soil/rock surfaces and shotcrete cold joints to 
receive new shotcrete. 
 
Shotcrete shall comply with the requirements of Section 412 of the Virginia Department of 
Transportation Road and Bridges Specifications, except as otherwise specified.  Shotcrete shall 
consist of any application of one or more layers of concrete conveyed through a hose and 
pneumatically projected at a high velocity against a prepared surface. 

 
Concrete facing construction shall comply with the requirements in Section 404 of the Virginia 
Department of Transportation Road and Bridges Specifications.  Soil nails and wall excavation 
are covered by the Permanent Soil Nails Specification. 

 
2.0 GENERAL CONDITIONS 
 

(1) The soil nailing contractor shall submit a project reference list verifying the successful 
construction completion of at least 3 permanent soil nail retaining wall projects during the 
last 3 years totaling at least 5,000 square feet of wall face area and at least 200 
permanent soil nails.  A brief description of each project with the Owner’s name and 
current phone number shall be included. 

 
 The on-site supervisor and drill rig operators shall have experience installing permanent 

soil nails on at least 3 projects over the past 3 years.  The Contractor shall not use 
consultants or manufacturer’s representatives to satisfy the requirements of this section. 

 
 At least 30 calendar days before starting the wall, the soil nail Contractor shall submit 5 

copies of the completed project reference list and a list identifying the supervising 



Engineer, drill rig operators and on-site supervisors assigned to the project.  The 
personnel list shall contain a summary of each individual’s experience and be complete 
enough for the Engineer to determine whether each individual satisfies the required 
qualifications.  The Engineer will approve or reject the Contractor’s qualifications within 
15 calendar days after receipt of a complete submission.  Work shall not be started nor 
materials ordered until the Engineer’s written approval of the Contractor’s qualifications is 
given. 

 
 The Engineer may suspend the Work if the Contractor uses non-approved personnel.  If 

work is suspended, the Contractor shall be fully liable for all resulting costs and no 
adjustment in contract time will result from the suspension. 

 
(2) Before bidding the Work, the Contractor shall review the available subsurface information 

and visit the site to assess the site geometry, equipment access conditions, and 
relocation of existing structures and above ground facilities.  A copy of available 
subsurface investigation including boring logs and laboratory test data is available. 

 
 (3) A pre-construction meeting shall be held prior to the start of wall construction.  The 

Engineer, prime Contractor, excavation Contractor, and soil nail specialty Contractor shall 
attend the meeting.  The pre-construction meeting will be conducted to clarify the 
construction requirements for the work, to coordinate the construction schedule and 
activities, and to identify contractual relationships and delineation of responsibilities - 
particularly those pertaining to wall excavation, nail installation and testing, excavation 
and wall alignment survey control, and shotcrete and cast-in-place facing construction.  
Soil nail wall construction requires excavation in staged lifts and excavation in the vicinity 
of the wall face requires special care and effort compared to general earthwork 
excavation.  The excavation Contractor shall take this into account during bidding. 

 
3.0 MATERIALS 
 

 (1) Solid Bar Nail Tendons:  
 
AASHTO M31/ASTM A615, for Grade 60 or 75, deformed bar, continuous without splices 
or welds, new, straight, undamaged, encapsulated as shown on the plans.  Threaded a 
minimum 6 inches on the wall anchorage end to allow proper attachment of bearing plate 
and nut.  Threading may be continuous spiral deformed ribbing provided by the bar 
deformations (e.g. Dywidag or Williams continuous threadbars) or may be cut into a 
reinforcing bar.  If threads are cut into a reinforcing bar, provide the next larger bar 
number designation from that shown on the Plans, at no additional cost. 

 
 (2) Nail Tendon Corrosion Protection: 
 
  Encapsulation: Minimum 30 mils corrugated HDPE tube conforming to AASHTO M252 

or corrugated PVC tube conforming to ASTM D1784, Class 13464-B.  
Encapsulation shall provide at least 0.20 inches of grout cover over the 
nail bar and be resistant to ultra violet light degradation, normal handling 
stresses, and grouting pressures.  Factory encapsulation is preferred.  
Upon the Engineers approval, the encapsulation may be field fabricated 
if done in strict accordance with the manufacturer’s recommendations. 

 
    or 
 

Fusion Bonded Epoxy Coating. ASTM A 775. Minimum 16 mils. 
thickness electrostatically applied. Bend test requirements are waived. 
Coating at the wall anchorage end of epoxy-coated bars may be omitted 
over the length provided for threading the nut against the bearing plate. 



 
 (3) Centralizers: Manufactured from Schedule 40 PVC pipe or tube, or other material not 

detrimental to the nail steel (wood shall not be used); securely attached 
to the nail bar; sized to position the nail bar within 1 inch of the center of 
the drill hole; sized to allow tremie pipe insertion to the bottom of the drill 
hole; and sized to allow grout to freely flow up the drill hole. 

 
 (4) Nail Grout: Neat cement or sand/cement mixture with a minimum 3 day compressive 

strength of 1,500 psi and a minimum 28-day compressive strength of 
3,000 psi per AASHTO T106/ASTM C109. 

 
 (5) Admixtures: AASHTO M194/ASTM C494.  Admixtures which control bleed, improve 

flowabilty, reduce water content and retard set may be used in the grout 
subject to review and acceptance by the Engineer.  Accelerators are not 
permitted.  Expansive admixtures may only be used in grout used for 
filling sealed encapsulations.  Admixtures shall be compatible with the 
grout and mixed in accordance with the manufacturer’s 
recommendations. 

 
 (6) Cement: Shall conform to the requirements of section 214 of the Virginia 

Department of Transportation Road and Bridge Specifications. 
 

(7) Fine Aggregate: Shall conform to the requirements of Section 202 of the Virginia 
Department of Transportation Road and Bridge Specifications. 

 
(8) Shotcrete:  VDOT Section 412 - Class B.  The mix shall have a minimum 

day compressive strength of 3,000 psi and a minimum 28-day 
compressive strength of 4,000 psi per AASHTO T106/ASTM 
C109 and AASHTO T23. 

 
 
(9) Reinforcing Bars Corrosion Resistant Reinforcement – See Plan General Notes 
 
(10) Bearing Plates AASHTO M-183 or equivalent 
 
(11) Nuts   AASHTO M-291, Grade B, Hexagonal, or equivalent, fitted with 

beveled washer or spherical seat to provide uniform bearing 
 
(12) Geocomposite Drain Strip 
 

 Miradrain 6000 or Amerdrain 500, or approved equal.   Geocomposite drain strips shall 
be provided in rolls wrapped with a protective covering and stored in a manner which 
protects the fabric from mud, dirt, dust, debris, and shotcrete rebound.  Protective 
wrapping shall not be removed until immediately before the drain strip is installed.  
Extended exposure to ultraviolet light shall be avoided.  Each roll of drain strip in the 
shipment shall be labeled to identify the production run. 

 
(13) PVC Pipe: VDOT Section 232 
 
(14) Permanent Concrete Facing 

 
VDOT Section 217, Unless otherwise noted, permanent concrete facing shall conform to 
the requirements of Class A4. 

 
 (15) Materials Handling and Storage 
 



  Store cement to prevent moisture degradation and partial hydration.  Do not use cement 
that has become caked or lumpy.  Store aggregates so that segregation and inclusion of 
foreign materials are prevented.  Do not use the bottom 6 inches of aggregate piles in 
contact with the ground. 

 
  Store steel reinforcement on supports to keep the steel from contact with the ground.  

Damage to the nail steel as a result of abrasion, cuts, nicks, welds, and weld splatter 
shall be cause for rejection by the Engineer.  Do not ground welding leads to the nail 
bars.  Protect nail steel from dirt, rust and other deleterious substances prior to 
installation.  Heavy corrosion or pitting of nails shall be cause for rejection.  Light rust that 
has not resulted in pitting is acceptable.  Place protective wrap over anchorage end of 
nail bar to which bearing plate and nut will be attached to protect during handling, 
installation, grouting, and concreting. 

 
  Do not move or transport encapsulated nails until encapsulation grout has reached 

sufficient strength to resist damage during handling.  Handle encapsulated nails in a 
manner that will prevent large deflections, distortions, or damage.  Repair encapsulated 
nails that are damaged or defective in accordance with manufacturer’s recommendations 
or remove from the site. 

 
4.0 CONSTRUCTION REQUIREMENTS 
 
 (1) Submittals 
 

At least 30 days prior to incorporation of the respective operation or materials referenced  
below, submit 5 copies of the following information, in writing, to the Engineer for review 
and approval: 

  
  (a) The proposed start date and proposed detailed wall construction sequence. 
 

(b) Plan describing how surface water will be diverted, controlled and disposed of. 
 

  (c) Proposed method and equipment for excavating the soil and/or rock, including 
the proposed grade elevations for each excavation lift. 

 
  (d) Measures to ensure wall and slope stability during various stages of wall 

construction and excavation where discontinuous rows of nails will be installed (if 
applicable); information on space requirements for installation equipment; 
temporary shoring plans (if applicable); information on provisions for working in 
the proximity of underground facilities or utilities (if applicable). 

 
  (e) Proposed methods and equipment for nail drilling including drill hole diameter 

proposed to achieve the specified pullout resistance values and any variation of 
these along the wall alignment. 

 
  (f) Nail grout mix design including: 
 

 Type of Portland cement. 
 Aggregate source and gradation. 
 Proportions of mix by weight and water/cement ratio. 
 Manufacturer, brand name, and technical literature for proposed 

admixtures. 
 Compressive strength test results (per AASHTO T106/ASTM C109) 

supplied by a qualified independent testing lab verifying the specified 
minimum 3 and 28-day grout compressive strengths.  Previous test 
results for the proposed grout mix completed within one year of the start 



of grouting may be submitted for initial verification and acceptance of the 
required compressive strengths at start of production work. 

 
  (g) Proposed nail grout placement procedures and equipment. 
 
  (h) Proposed nail testing methods and equipment setup including: 
 

 Details of the jacking frame and appurtenant bracing. 
 Details showing methods of isolating test nails during shotcrete 

application (i.e., methods to prevent bonding of the soil nail bar and the 
shotcrete facing during testing).  Details showing methods of providing 
the temporary unbonded length and of grouting the temporary unbonded 
length of test nails after completion of testing. 

    
  (i) Identification number and certified calibration records for each test jack, pressure 

gauge, and load cell to be used.  Jack and pressure gauge shall be calibrated as 
a unit.  Calibration records shall include the date tested, device identification 
number, and the calibration test results and shall be certified for an accuracy of 
at least 2 percent of the applied certification loads by a qualified independent 
testing laboratory within 90 days prior to submittal. 

 
(j) Manufacturer Certificates of Compliance for the soil nail centralizers and 

encapsulation or epoxy coating. 
 

(k) Written documentation of the nozzleman's qualifications including proof of 
certification.  If the nozzleman is currently certified by ACI, the requirement of 
making test panels will be waived. 

 
(l) Proposed method of shotcrete placement and of controlling and maintaining 

facing alignment and location and shotcrete thickness. 
 

(m) Shotcrete mix design including: 
 

 Type of Portland cement. 
 Aggregate source and gradation. 
 Proportions of mix by weight and water/cement ratio. 
 Proposed admixtures, manufacturer, dosage, technical literature. 
 Previous strength test results for the shotcrete mix completed within one 

year of the start of shotcreting may be submitted for initial verification of 
the required compressive strengths at start of production work. 

 
(n) Certificates of Compliance for bearing plates, nuts, drainage aggregates and 

PVC drain piping. 
 

(o) Form work dimensions for casting the concrete facing over the shotcrete 
construction facing.  Include details for form work connections to the shotcrete 
facing and/or nails (if applicable), proposed concrete placement method and 
placement rates, and accompanying structural calculations verifying the 
structural adequacy of the form work, connections, and shotcrete facing and/or 
nails to support the loading induced by the fluid concrete.  When anchors 
embedded into the shotcrete facing will be used to support the single sided face 
form, include calculations illustrating the anchor design load (calculated as the 
design concrete fluid pressure times the anchor tributary area).  The structural 
calculations shall be prepared and sealed by a Registered Professional engineer 
proficient in structural design and licensed in the Commonwealth of Virginia. 



 
 The Engineer will approve or reject the Contractor’s submittals within 30 calendar days 

after receipt of a completed submission.  The Contractor will not be allowed to begin wall 
construction or incorporate materials into the work until the submittal requirements are 
satisfied and found acceptable to the Engineer.  Changes or deviations from the 
approved submittals must be resubmitted for approval.  No adjustment in contract time 
will be allowed do to incomplete submittals. 

 
 Upon delivery of nail bars to the project site, provide Certified mill test results for nail bars 

from each heat specifying the minimum ultimate strength, yield strength, elongation and 
composition. 

 
Upon delivery to the project site, provide Certified mill test results for all reinforcing steel 
specifying the minimum ultimate strength, yield strength, elongation and chemical 
composition.  Upon completion of shotcrete and concrete, provide unconfined 
compression test results including date cast, date tested, and representative location for 
sample. 

 
Provide survey monitoring data for nails indicating the vertical elevation and location 
horizontally relative to the face of the barrier.  The data shall be provided to the Engineer 
with in 3 days of the readings. 

 
 (2) Site Drainage Control 
 
 Provide positive control and discharge of all surface water that will affect construction of 

the soil nail retaining wall.  Maintain all pipes or conduits used to control surface water 
during construction.  Repair damage caused by surface water at no additional cost.  
Upon substantial completion of the wall, remove surface water control pipes or conduits 
from the site.  Alternatively, with the approval of the Engineer, pipes or conduits that are 
left in place, may be fully grouted and abandoned or left in a way that protects that 
structure and all adjacent facilities from mitigation of fines through the pipe or conduit and 
potential ground loss. 

 
 Immediately contact the Engineer if unanticipated existing subsurface drainage structures 

are discovered during excavation.  Suspend work in these areas until remedial measures 
meeting the Engineer’s approval are implemented. Capture surface water runoff flows 
and flows from existing subsurface drainage structures independently of the wall 
drainage network and convey them to an outfall structure or storm sewer, as approved by 
the Engineer.  Cost of remedial measures required to capture and dispose of water 
resulting from encountering unanticipated subsurface drainage structures will be paid for 
as described in Section 104 and Section 109 in the Virginia Department of Transportation 
Road and Bridge Specifications. 

 
 (3) Excavation 
 
 Coordinate the work and the excavation so the soil nail wall is safely constructed.  

Perform the wall construction and excavation sequence in accordance with the approved 
submittals.  No excavations steeper than those shown on Plans will be made above or 
below the soil nail wall without written approval of the Engineer. 

 
 (4) Excavation and Wall Alignment 
 
 The Contractor will be responsible for providing the necessary survey and alignment 

control during excavation of each lift, locating and drilling each drill hole within the 
allowable tolerances and for performing the wall excavation and nail installation in a 
manner which will allow for constructing the shotcrete construction facing to the specified 



minimum thickness and such that the finished concrete structural facing can be 
constructed to the specified minimum thickness and to the line and grade indicated in the 
Plans.  Where the as-built location of the front face of the shotcrete exceeds the 
allowable tolerance from the wall control line shown on the Plans, the Contractor will be 
responsible for determining and bearing the cost of remedial measures necessary to 
provide proper attachment of nail head bearing plate connections and satisfactory 
placement of the final facing, as called for on the Plans. 

 
 (5) Soil Nail Wall Structure Excavation 
 
 Complete clearing, grubbing, grading and excavation above and behind the wall before 

commencing wall construction.  Do not over excavate the original ground behind the wall 
or at the ends of the wall, beyond the limit shown on Plans.  Do not perform general 
excavation that will affect the soil nailing work and the excavation shall proceed from the 
top down in a horizontal staged excavation lift sequence with the ground level for each lift 
excavated no more that mid-height between adjacent nail rows. Do not excavate the full 
wall height to the final wall alignment as shown on the Plans but maintain a working 
bench of native material to serve as a platform for the drilling equipment. The bench shall 
be wide enough to provide a safe working area for the drill equipment and workers. 

 
 It is critical that Contractor construct a smooth vertical face for the installation of soil nails 

and construction of the wall. 
 
 The Contractor shall exercise care to ensure as little disturbance as possible outside the 

pay limits of excavation.  There will be no reimbursement for excavation outside the pay 
limits, and over excavation not authorized by the Engineer will be corrected by the 
Contractor at his own expense. 

 
 The Contractor shall restore at no additional cost to VDOT, all structure, slabs, paved 

areas, slope protection, etc., that may be opened or damaged in performance of the work 
included in this contract.  Except where noted otherwise on the plans, work shall match 
existing. 

 
  Structure excavation in the vicinity of the wall face will require special care and effort 

compared to general earthwork excavation.  The excavation Contractor should take this 
into account during bidding.   

 
 Excavate to the final wall face using procedures that (1) prevent over excavation; (2) 

prevent ground loss, swelling, air slacking, or loosening; (3) prevent loss of support for 
completed portions of the wall; (4) prevent loss of soil moisture at the face; and (5) 
prevent ground freezing.  Costs associated with additional thickness of shotcrete or 
concrete or other remedial measures required due to irregularities in the cut face, 
excavation overbreak or inadvertent over excavation, shall be borne by the Contractor. 

 
 The exposed unsupported final excavation face cut height shall not exceed the vertical 

nail spacing plus the required reinforcing lap or the short-term stand-up height of the 
ground, whichever is less.  Complete excavation to the final wall excavation line and 
application of the shotcrete in the same work shift unless otherwise approved by the 
Engineer.  Application of the shotcrete may be delayed up to 24 hours if the Contractor 
can show that the delay will not adversely affect the excavation face stability.  A 
polyethylene film over the face of the excavation or “flash coat” of shotcrete may be used 
to reduce degradation of the cut face caused by changes in the moisture.  Damage to 
existing structures or structures included in the work shall be repaired and paid by the 
Contractor. 

 



 Excavation to the next lift shall not proceed until nail installation, reinforced shotcrete 
placement, attachment of bearing plates and nuts, and nail testing has been completed 
and accepted in the current lift.  Nail grout and shotcrete shall have cured for at least 72 
hours or attained at least their specified 3 day compressive strength before excavating 
the next underlying lift.  Excavating the next lift in less than 72 hours will only be allowed 
if the Contractor submits compressive strength test results, for test performed by a 
qualified independent testing lab, verifying that the nail grout and shotcrete mixes being 
used will provide the specified 3-day compressive strengths in the lesser time. 

 
 Notify the Engineer immediately if raveling or local instability of the final wall face 

excavation occurs.  Unstable areas shall be temporarily stabilized by means of 
buttressing the exposed face with an earth berm or other methods.  Suspend work in 
unstable areas until remedial measures are developed. 

 
 (6) Wall Discontinuities 
 
  Where the Contractor’s excavation and installation methods result in a discontinuous wall 

along any nail row, the ends of the constructed wall section shall extend beyond the ends 
of the next lower excavation lift by a least 10 feet.  Slopes at these discontinuities shall be 
constructed to prevent sloughing or failure of the temporary slopes.  If sections of the wall 
are to be constructed at different times, prevent sloughing or failure of the temporary 
slopes at the end of each wall section. 

 
 (7) Excavation Face Protrusions, Voids, or Obstructions 
 
  Remove all or portions of cobbles, boulders, rubble or other subsurface obstructions 

encountered at the wall final excavation face which will protrude into the design shotcrete 
facing.  Determine method of removal of face protrusions, including methods to safely 
secure remnant pieces left behind the excavation face and for promptly backfilling voids 
resulting from removal of protrusions extending behind the excavation face.  Notify the 
Engineer of the proposed method(s) for removal of face protrusions at least 24 hours 
prior to beginning removal.  Voids, overbreak or over excavation beyond the plan wall 
excavation line resulting from the removal of face protrusions or excavation operations 
shall be backfilled with shotcrete or concrete, as approved by the Engineer.  Removal of 
face protrusions and backfilling of voids or over excavation is considered incidental to the 
work. 

 
 (8) Nail Installation 
 
  Determine the required drill hole diameter(s), drilling method, grout composition and 

installation method necessary to achieve the nail pullout resistance(s) specified herein, in 
accordance with the nail testing acceptance criteria in the Nail Testing section. 

 
 No drilling or installation of production nails will be permitted in any soil/rock unit until 

successful pre-production verification testing of nails is completed in that unit and 
approved by the Engineer.  Install verification test nails using the same equipment, 
methods, nail inclination and drill hole diameter as planned for the production nails.  
Perform pre-production verification tests in accordance with the Verification Testing 
Section prior to starting wall excavation and prior to installation of production nails in the 
specific lift in which the designated verification test nails are located.  The number and 
location of the verification tests will be as indicated on the Plans or specified herein.  
Verification test nails may be installed through either the existing slope face prior to start 
of wall excavation, drill platform work bench, stabilization berm or into slot cuts made for 
the particular lift in which the verification test nails are located.  Slot cuts will only be large 
enough to safely accommodate the drill and test nail reaction setup.  Subject to the 
Engineer’s approval, verification test nails may also be installed at different locations than 



specified, as long as the Contractor can demonstrate that the test nails will be bonded 
into ground which is representative of the ground at the verification test nail locations 
designated on the Plans or herein.  Install the production soil nails before the application 
of the reinforced shotcrete facing.  At the Contractor’s request and subject to the 
Engineer’s written approval, the shotcrete facing may be placed before drilling and 
installing the nails.  Provide a block out through the shotcrete facing at drill hole locations 
using PVC pipe or other suitable materials, to prevent damage to the facing during 
drilling.  As part of the required construction submittals, provide the Engineer with 
acceptable structural design calculations demonstrating that the facing structural capacity 
will not be reduced and that the bearing plates are adequate to span the nail drill hole 
block out through the construction facing.  If this requires larger size bearing plates 
and/or additional reinforcement beyond that indicated in the Contractor’s design, the 
extra cost will be incidental. 

 
 Where necessary for stability of the excavation face, the Contractor shall have the option 

of placing a sealing layer (flashcoat) or unreinforced shotcrete or steel fiber reinforced 
shotcrete or of drilling and grouting of nails through a temporary stabilizing berm of native 
soil to protect and stabilize the face of the excavation. 

 
 The Engineer may add, eliminate, or relocate nails to accommodate actual field 

conditions.  Cost adjustments associated with these modifications shall be made in 
accordance with Conditions of the Contract. The cost of any redesign, additional material, 
or installation modifications resulting from actions of the Contractor shall be borne by the 
Contractor. 

 
 (9) Drilling 
 
  The drill holes for the soil nails shall be made at the locations, orientations, and lengths 

shown on the Plans or in the Contractor’s approved wall design submittal or as directed 
by the Engineer.  Select drilling equipment and methods suitable for the ground 
conditions described in the boring logs.  Select drill hole diameter(s) required to develop 
the specified pullout resistance and to also provide a minimum 1-inch grout cover over 
the encapsulation of the encapsulated nails. A minimum required drill hole diameter is 
shown on the Plans. It is the Contractor’s responsibility to determine the final drill hole 
diameter(s) required to provide the specified pullout resistance.  Use of drilling muds 
such as bentonite slurry to assist in drill cutting removal is not allowed but air may be 
used.  With the Engineer’s approval, the Contractor may be allowed to use water or foam 
flushing upon successful demonstration, at the Contractor’s cost, that the installation 
method still provides adequate nail pullout resistance.  If caving ground is encountered, 
use cased drilling methods to support the sides of the drill holes.  Where hard drilling 
conditions such as rock, cobbles, boulders, or obstructions are encountered, percussion 
or other suitable drilling equipment capable of drilling and maintaining stable drill holes 
through such materials shall be used. 

 
 Immediately suspend or modify drilling operations if ground subsidence is observed, if the 

soil nail wall is adversely affected, or if adjacent structures are damaged from the drilling 
operation.  Immediately stabilize the adverse conditions at no additional cost. 

 
 (10) Nail Bar Installation 
 
  Provide nail bars in accordance with the Plans.  Provide centralizers sized to position the 

bar within 1 inch of the center of the drill hole.  Position centralizers so their maximum 
center-to-center spacing does not exceed 10 feet.  Also locate centralizers within 2 feet 
from the top and bottom of drill hole.  Securely attach centralizers to the bar so that they 
will not shift during handling or insertion into the drill hole yet will still allow grout tremie 
pipe insertion to the bottom of drill hole and allow grout to flow freely up the hole. 



 
 Inspect each nail bar before installation and repair or replace damaged bars or corrosion 

protection.  Check uncased drill holes for cleanliness prior to insertion of the soil nail bar.  
Insert nail bar with centralizers into the drill hole to the required length without difficulty 
and in a way that prevents damage to the drill hole, bar, or corrosion protection.  Do not 
drive or force partially inserted soil nails into the hole.  Remove nails which cannot be 
fully inserted to the design depth and clean the drill hole to allow unobstructed 
installation. 

 
 When using cased or hollow-stern auger equipment which does not allow for centralizers 

to pass through the casing or augerstem, the Contractor may delete the centralizers if the 
neat cement grout pumps through the casing is placed using grout pressures greater 
than 145 psi or if the sand-cement grout placed through the stem of the auger has a 
slump of 9 inches or less. 

 
 (11) Nail Installation Tolerances 
 
  Nail shall not extend beyond the right-of-way or easement limits shown on the Plans.  

Nail location and orientation tolerances are: 
 

Nail head location, deviation from the design location:     
 

 6 inches any direction 
 
Nail inclination, deviation from plan: 
 

 + or – 3 degrees 
 
 Location tolerances are applicable to only one nail and not accumulative over large wall 

areas.  Center nail bars within 1 inch of the center of the drill hole. 
 
 Soil nails which do not satisfy the specified tolerances, due to the Contractor’s installation 

methods, shall be replaced at no additional cost.  Backfill abandoned nail drill holes with 
trimmed grout.  Nails which encounter unanticipated obstructions during drilling shall be 
relocated, as approved by the Engineer.  Cost of drilling and backfilling drill holes 
abandoned due to unanticipated obstructions will be paid as directed in the Virginia 
Department of Transportation Road and Bridge Specifications. 

  
 (12) Grouting 
 
  Use a neat cement grout or sand-cement grout.  Submit the proposed nail grout mix 

design to the Engineer for review and approval in accordance with the Submittal section.  
The design mix submittal shall include compressive strength test results verifying that the 
proposed mix will have a minimum 3-day compressive strength of 1,500 psi and a 
minimum 28-day compressive strength of 3,000 psi. 

 
 Previous test results for the proposed grout mix completed within one year of the start of 

work may be submitted for initial verification of the required compressive strengths for 
installation of pre-production verification test nails and initial production nails.  During 
production, nail grout shall be tested by the Contractor in accordance with AASHTO 
T106/ASTM C109 at a frequency of no less than one test per day of grout placed.  
Provide grout cube test results to the Engineer within 24 hours of testing. 

 
 Grout the drill hole after installation of the nail bar.  Each drill hole will be grouted within 2 

hours of completion of drilling, unless otherwise approved by the Engineer.  Inject the 
grout at the lowest point of each drill hole through a grout tube, casing, hollow-stem 



auger, or drill rods.  Keep the outlet end of the conduit delivering the grout below the 
surface of the grout as the conduit is withdrawn to prevent creation of voids.  Completely 
fill the drill hole in one continuous operation.  Cold joints are not allowed in the grout 
column.  At the Contractor’s option, the grout tube may remain in the hole provided it is 
filled with grout.  Grouting before insertion of the nail is allowed provided the nail bar is 
immediately inserted through the grout to the specified length without difficulty. 

 
 During casing removal for drill holes advanced by either cased or hollow-stem auger 

methods, maintain sufficient grout level within the casing to offset the external 
groundwater/soil pressure and prevent hole caving.  Maintain grout head or grout 
pressures sufficient to ensure that the drill hole will be completely filled with grout 
pressures for soil nails installed using pressure grouting techniques. Control grout 
pressures to prevent excessive ground heave or fracturing. 

 
 Remove the grout and nail if grouting is suspended for more that 30 minutes or does not 

satisfy the requirements of the Specification or the Plans, and replace with fresh grout 
and undamaged nail bar at no additional cost. 

 
 (13) Verification Test Nails 
 
  Perform verification testing of designated test nails.  Pre-production verification testing 

shall be performed prior to installation of production nails to verify the Contractor’s 
installation methods and pullout resistance. Perform pre-production verification tests at 
the locations and elevations shown on the Plans unless otherwise approved by the 
Engineer. Verification test nails will be sacrificial and not be incorporated as production 
nails. Required nail test data shall be recorded by the Engineer.  Do not perform nail 
testing until the nail grout and shotcrete facing have cured for at least 72 hours and 
attained at least their 3-day compressive strength.  Testing in less than 72 hours will only 
be allowed if the Contractor submits compressive strength test results, for test performed 
by a qualified independent testing lab, verifying that the nail grout and shotcrete mixes 
being used will provide the specified 3-day compressive strengths in the lesser time. 

 
 Testing equipment shall include dial gauges, dial gauge support, jack and pressure 

gauge, electronic load cell, and reaction frame.  The load cell is required only for the 
creep test portion of the verification test.  Provide description of test setup and jack, 
pressure gauge and load cell calibration curves in accordance with Submittals section. 

 
 Design the testing reaction frame to be sufficiently rigid and of adequate dimensions such 

that excessive deformation of the testing equipment does not occur.  If the reaction frame 
will bear directly on the shotcrete facing, design it to prevent cracking of the shotcrete.  
Independently support and center the jack over the nail bar so that the bar does not carry 
the weight of the testing equipment.  Align the jack, the bearing plates, and stressing 
anchorage with the bar such that unloading and repositioning of the equipment will not be 
required during the test.  

 
 Apply and measure the test load with a hydraulic jack and pressure gauge, the pressure 

gauge shall be graduated in 50 psi increments or less.  The jack and pressure gauge 
shall have a pressure range not exceeding twice the anticipated maximum test pressure.  
Jack ram travel shall be sufficient to allow the test to be done without resetting the 
equipment.  Monitor the nail load during verification tests with both the pressure gauge 
and load cell.  Use the load cell to maintain constant load hold during the creep test load 
hold increment of the verification test. 

 
 Measure the nail head movement with a dial gauge capable of measuring to 0.0010 inch.  

The dial gauge shall have a travel sufficient to allow the test to be done without having to 
reset the gauge.  Visually align the gauge to be parallel with the axis of the nail and 



support the gauge independently from the jack, wall or reaction frame.  A minimum of  
two dial gauges shall be used to measure the movement of the nail. 

 
 Develop and submit the details of the verification testing arrangement including the 

method of distributing test load pressures to the excavation surface (reaction frame), test 
nail bar size, grouted drill hole diameter and reaction frame dimensioning to the Engineer 
for approval in accordance with Submittal section.  Construct verification test nails using 
the same equipment, installation methods, nail inclination, and drill hole diameter as 
planned for the production nails.  Changes in the drilling or installation method may 
require additional verification testing as determined by the Engineer and shall be 
provided at no additional cost. Payment for additional verification tests required due to 
differing site conditions, if determined by the Engineer, shall be per the contract unit 
price. 

 
  Test nails shall have both bonded and unbonded lengths.  Prior to testing only the 

bonded length of the test nail shall be grouted.  The unbonded length of the test nail shall 
be at least 3 feet.  The bonded length of the test nail shall be as indicated on the Plans.  

 
  Verification test nails shall be incrementally loaded to a maximum test load of 200 

percent of the Design Test Load (DTL) as specified on the Plans in accordance with the 
following loading schedule.  The soil nail movements shall be recorded at each load 
increment. 

 
   VERIFICATION TEST LOADING SCHEDULE 
 
   LOAD    HOLD TIME 
 
   AL (0.05 DTL max.)  1 minute 
   0.25 DTL   10 minutes 
   0.50 DTL   10 minutes 
   0.75 DTL   10 minutes 
   1.00 DTL   10 minutes 
   1.25 DTL   10 minutes 
   1.50 DTL (Creep Test)  50 minutes 
   1.75 DTL   10 minutes 
   2.00 DTL (Max. Test Load) 10 minutes 
 
 The alignment load (AL) should be the minimum load required to align the testing 

apparatus and should not exceed 5 percent of the Design Test Load (DTL).  Dial gauges 
should be set at “zero” after the alignment load has been applied. 

 
 Each load increment shall be held for at least 10 minutes.  The verification test nail shall 

be monitored for creep at the 1.50 DTL load increment.  Nail movements during the creep 
portion of the test shall be measured and recorded at the 1 minute, 2, 3, 5, 6, 10, 20, 30, 
50 and 60 minutes.  The load during the creep test shall be maintained within 2 percent 
of the intended load by use of the load cell. 

 
 (14) Proof Testing of Production Nails 
 
  Perform proof testing on 5% of production nails at locations designated by the Engineer. 
 
  Production proof test nails shall have both bonded and temporary unbonded lengths.  

Prior to testing only the bonded length of the test nail shall be grouted.    The temporary 
unbonded length of the test nail shall be at least 3 feet.  The bonded length of the test 
nails shall be as indicated on the Plans 

 



  Proof tests shall be performed by incrementally loading the proof test nail to a maximum 
test load of 150 percent of the Design Test Load (DTL) as specified on the Plans.  The 
nail movement at each load shall be measured and recorded by the Engineer in the same 
manner as for verification tests.  The test load shall be monitored by a jack pressure 
gauge with a sensitivity and range meeting the requirements of pressure gauges used for 
verification test nails.  At load increments other than maximum test load, the load shall be 
held long enough to obtain a stable reading.  Incremental loading for proof tests shall be 
in accordance with the following loading schedule.  The soil nail movements shall be 
recorded at each load increment. 

 
   PROOF TEST LOADING SCHEDULE 
 
   LOAD    HOLD TIME 
 
   AL (.05 DTL max.)  Until Stable 
   0.25 DTL   Until Stable 
   0.50 DTL   Until Stable 
   0.75 DTL   Until Stable 
   1.00 DTL   Until Stable 
   1.25 DTL   Until Stable 
   1.50 DTL (Max. Test Load) See Below 
 
  The alignment load (AL) should be the minimum load required to align the testing 

apparatus and should not exceed 5 percent of the Design Test Load (DTL).  Dial gauges 
should be set. to "zero" after the alignment load has been applied. 

 
  All load increments shall be maintained within 5 percent of the intended load.  Depending 

on performance, either 10 minute or 60 minute creep tests shall be performed at the 
maximum test load (1.50 DTL).  The creep period shall start as soon as the maximum 
test load is applied and the nail movement shall be measured and recorded at 1 minute, 
2, 3, 5, 6, and 10 minutes.  Where the nail movement between 1 minute and 10 minutes 
exceeds 0.04 inch, the maximum test load shall be maintained an additional 50 minutes 
and movements shall be recorded at 20 minutes, 30, 50, and 60 minutes. 

 
 (15) Test Nail Acceptance Criteria 
 
 A test nail shall be considered acceptable when: 
 
  (a) For verification tests, a total creep movement of less than 0.08 inch per log cycle 

of time between the 6 and 60 minute readings is measured during creep testing 
and the creep rate is linear or decreasing throughout the creep test load hold 
period. 

 
  (b) For proof tests, a total creep movement of less than 0.04 inch is measured 

between the 1 and 10 minute readings or a total creep movement of less than 
0.08 inch is measured between the 6 and 60 minute readings and the creep rate 
is linear or decreasing throughout the creep test load hold period. 

 
  (c) The total measured movement at the maximum test load exceeds 80 percent of 

the theoretical elastic elongation of the test nail unbonded length. 
 
  (d) A pullout failure does not occur at the maximum test load.  Pullout failure is 

defined as the load at which attempts to further increase the test load simply 
result in continued pullout movement of the test nail.  The pullout failure load 
shall be recorded as part of the test data. 

 



  Successful proof tested nails meeting the above test acceptance criteria may be 
incorporated as production nails, provided that (1) the unbonded length of the test nail 
drill hole has not collapsed during testing, (2) the minimum required drill hole diameter 
has been maintained, (3) the specified corrosion protection is provided, and (4) the test 
nail length is equal to or greater than the required production nail length.  Test nails 
meeting these requirements shall be completed by satisfactorily grouting up the 
unbonded test length.  Maintaining the temporary unbonded test length for subsequent 
grouting is the Contractor's responsibility.  If the unbonded test length of production proof 
test nails cannot be satisfactorily grouted subsequent to testing, the proof test nail shall 
become sacrificial and shall be replaced with an additional production nail installed at no 
additional cost. 

 
 (16) Test Nail Rejection 
 
  If a test nail does not satisfy the acceptance criterion, the Contractor shall determine the 

cause.  The Engineer will evaluate the results of each verification test.  Installation 
methods which do not satisfy the nail testing requirements shall be rejected.  The 
Contractor shall propose alternative methods and install replacement verification test 
nails.  Replacement test nails shall be installed and tested at no additional cost. 

 
  The Engineer may require the Contractor to replace some or all of the installed 

production nails between a failed proof test nail and the adjacent passing proof test nail.  
Alternatively, the Engineer may require the installation and testing of additional proof test 
nails to verify that adjacent previously installed production nails have sufficient load 
carrying capacity.  Contractor modifications may include, but are not limited to; the 
installation of additional proof test nails; increasing the drill hole diameter to provide 
increased capacity; modifying the installation or grouting methods; reducing the 
production nail spacing from that shown on the Plans and the Contractor’s approved 
submittal and installing more production nails at a reduced capacity; or installing longer 
production nails if sufficient right-of-way is available and the pullout capacity behind the 
failure surface controls the allowable nail design capacity.  The nails may not be 
lengthened beyond the temporary construction easements or the permanent right-of-way 
shown on the Plans.  Installation and testing of additional proof test nails or installation of 
additional or modified nails as a result of proof test nail failure(s) will be at no additional 
cost. 

 
 (17) Nail Installation Records 
 
  Records documenting the soil nail wall construction will be maintained by the Engineer, 

unless specified otherwise.  The contractor shall provide the Engineer with as-built 
drawings showing as-built nail locations and as-built shotcrete facing line and grade 
within 5 days after completion of the shotcrete facing. 

 
(18) Survey Monitoring 

 
Prior to start of any wall construction activities, the Contractor and Engineer shall jointly 
inspect the site to observe and document the pre-construction condition of the site, 
existing structures, and facilities.  During construction, the Contractor shall observe the 
conditions above the soil nail wall on a daily basis for signs and ground movement in the 
vicinity of the wall.  Immediately notify the Engineer if signs of movements such as new 
cracks in structures, increased  size of old cracks or separation of joints in structures, 
foundations, streets or paved and unpaved surfaces are observed.  
 
The vertical and horizontal location of every fifth nail install in the top row shall be 
surveyed immediately after installation of the plates, nuts and shotcrete and after each 
succeeding stage of excavation or monthly which ever is more frequent. Locations 



information shall be provide to identify the nails vertical elevation and location horizontally 
relative to the face of the barrier.    The data shall be provided to the engineer with in 3 
days of the readings. 
 
If the Engineer determines that the movements exceed those anticipated for typical soil 
nail wall construction and require corrective action, the Contractor shall take corrective 
actions necessary to stop the movement or perform repairs.  When due to the 
Contractor’s methods or operations or failure to follow the specified/approved 
construction sequence, as determined by the Engineer, the cost of providing corrective 
actions will be borne by the Contractor.  
 

(19) Wall Drainage Network 
 

Install and secure all elements of the wall drainage network as shown on the Plans, 
specified herein, or as required by the Engineer to suit the site conditions.  The drainage 
network shall consist of installing geocomposite drain strips, PVC connector pipes and 
weep holes, pipes as indicated in the Plans or as directed by the Engineer.  Exclusive of 
the wall footing drains, all elements of the drainage network shall be installed prior to 
shotcreting. 

 
Unanticipated subsurface drainage features exposed in the excavation cut face shall be 
captured independently of the drainage network and shall be mitigated prior to shotcrete 
application. 

 
 (a) Geocomposite Drain Strips: Install geocomposite drain strips centered between 

the columns of nails.  The drain strips shall be placed with the geotextile side 
against the ground.  Secure the strips to the excavation face and prevent 
shotcrete from contaminating the ground side of geotextile.  Drain strips will be 
continuous.  Splices shall be made with a 12 inch minimum overlap such that the 
flow of water is not impeded.  Repair damage to the geocomposite drain strip, 
which may interrupt the flow of water. 

 
 (b) Connection Pipes: Install connection pipes as shown on the Plans.  Connection 

pipes are lengths of solid PVC pipe installed to direct water from the 
geocomposite drain strips into weep holes through the exposed face of the wall.  
Connect the connection pipes to the drain strips using either prefabricated drain 
grates or using the alternative connection method described below.  Install the 
drain grate per the manufacturer’s recommendations.  The joint between the 
drain grate and the drain strip and the discharge end of the connector pipe shall 
be sealed to prevent shotcrete intrusion.  Connection pipes that end at the toe 
drain shall be extended to the edge of the drain.   

 
  The alternative acceptable method for connection of the connector pipe to the 

drain strip involves cutting a hole slightly larger than the diameter of the pipe into 
the strip plastic core but not through the geotextile.  Wrap both ends of the 
connection pipe in geotextile in a manner that prevents migration of fines through 
the pipe.  Tape or seal the inlet end of the pipe where it penetrates the drain strip 
and the discharge end of the connector pipe in a manner that prevents 
penetration of shotcrete into the drain strip or pipe.  To assure passage of 
groundwater from the drain strip into the connector pipe, slot the inlet end of the 
connector pipe at every 45 degrees around the perimeter of the pipe to a depth 
of ¼ inch. 

 
(20) Shotcrete Face 
 



Install shotcrete facing over excavated soil, drainage composite and reinforceing steel to 
the minimum thickness as specified on the Plans.  Shotcrete shall fill all voids or 
depressions within the excavated face.   

 
(a)  Shotcrete Sample Panels: Construct sample panels by applying shotcrete to 

vertical wood forms in the same manner as the shotcrete will be applied to the 
wall.  Panels shall be a minimum of 3 foot square and have a thickness as 
specified on the Plans for the shotcrete face.  Four 3-inch diameter cores shall be 
obtained from each panel for compressive testing.  Two cores shall be tested 
after 7 day and the remaining after 28 days.   Two sample panels shall be 
constructed and test for each nozzelman prior to the start of work.  One sample 
panel shall be constructed and tested for each day shotcrete is placed or as 
directed by the Engineer. 

 
(b) Surface Preparation: Clean loose material, mud, rebound, and other foreign 

matter from all surfaces to receive shotcrete. Remove curing compound on 
previously placed shotcrete surfaces by sandblasting (if applied). Install approved 
depth gages to indicate the thickness of the shotcrete layers. Moisten all 
surfaces. Shotcrete shall not be place on frozen soils.  Place shotcrete when the 
ambient temperature is 40ºF or higher. Do not perform shotcrete operations 
during high winds or heavy rains. 

 
(c) Construction Joints: Taper construction joints uniformly toward the excavation 

face over a minimum distance equal to the thickness of the shotcrete layer.  
Provide a minimum reinforcement overlap at reinforcement splice joints as 
indicated on the plans.  Clean and wet the surface of a joint before adjacent 
shotcrete is applied.  Where shotcrete is used to complete the top ungrouted 
zone of the nail drill hole near the face, to the maximum extent practical, clean 
and dampen the upper grout surface to receive shotcrete, similar to a 
construction joint. 

 
(d) Finish: Shotcrete finish shall be either an undisturbed gun finish as applied from 

the nozzle or a rough screeded finish.  Remove shotcrete extending into the 
concrete finish face section beyond the tolerances shown on the Plans or 
specified herein. 

 
 (e) Attachment of the Nail Head Bearing Plate and Nut: Attach a bearing plate and 

nut to each nail head as required per the Contractor’s approved soil nail wall 
submittal.  While the shotcrete is still plastic and before its initial set, uniformly 
seat the plate on the shotcrete by hand wrench tightening the nut.  Where 
uniform contact between the plate and the shotcrete cannot be provided, set the 
plate in a bed of grout.  After the grout has set for 24 hours, hand wrench tighten 
the nut.  Ensure bearing plates with headed studs are in intimate contact with the 
construction facing and the studs are located within the tolerances shown on the 
Plans or specified herein. 

 
(f) Shotcrete Curing: Protect shotcrete from precipitation and maintain shotcrete at a 

temperature above 40ºF until shotcrete has achieved a minimum strength of 750 
psi. 

 
 (21) Concrete Form Connection to Shotcrete Facing 
 
  Concrete when mechanical, grouted, or epoxied anchors embedded into the shotcrete 

facing are used to support a one-sided concrete face form, perform pullout testing of the 
embedded anchors in accordance with ASTM C900 and as modified herein.  Perform 



pullout testing of installed anchors prior to attachment of the face form.  Select test 
anchor locations to be representative of the full wall surface area to be covered. 

 
  For facing areas up to 5,500 ft

2
, perform a minimum of three flexure/shear pullout tests 

with the anchor located approximately mid-span between two adjacent nail heads and 
with the nail heads or other reaction points located approximately one-half the nail 
spacing from the anchor.  For facing areas in excess of 5,500 ft

2
, perform one additional 

flexure/shear pullout test for each additional 2,750 ft
2
 of face area.  Test these anchors to 

1.5 times their required design load (calculated as the design concrete fluid pressure 
times the anchor tributary area). 

 
  Perform local punching shear pullout testing on two percent of the installed anchors.  

Place the load reaction support no closer to the edge of the anchor than the embedment 
depth of the anchor into the construction facing.  Test these anchors to 2.0 times their 
required design load. 

 
  Modify the anchor and/or face form support system if the tested anchors do not meet the 

above test acceptance criteria.  Modified anchor installation will require re-testing in 
accordance with the above testing criteria.  Cost of anchor pullout testing is incidental to 
the work. 

  
(22) Cast-in-Place Concrete Facing 

 
  At the completion of the sequenced construction, and where required, construct cast-in-

place structural facing in accordance with the provisions of Section 404 or 405 of the 
Virginia Department of Transportation Road and Bridges Specifications and the Contract 
Plans. 

 
(23) Backfilling Behind Wall Facing  

 
In locations were fill is required to meet the specified grade at the wall location the 
contractor shall determine the appropriate means of constructing the wall.  Embankment 
fill shall be placed and compacted to achieve the specified grade.  If formwork is utilized, 
fill shall not be placed until the concrete from the permanent face has been placed and 
has cured.  Compact backfill within 3 feet behind the wall facing using light mechanical 
tampers. 

 
V. METHOD OF MEASUREMENT 
 
 The quantity of soil nail wall to be paid for will be the plan quantity, in units of square feet of Retaining 

Wall D Soil Nail to include 2’-6” below proposed grade as shown on the contract drawings.  Areas of 
wall beyond that specified shall be considered incidental and not measured.  Specified verification 
test nails will be measured on a unit basis for each test successfully completed. Failed or 
additional verification test nails installed to verify alternative nail installation methods proposed by 
the Contractor will not be measured. 

 
VI. BASIS OF PAYMENT 
 
 Retaining Wall D Soil Nail will be paid for at the contract unit price per square foot, which will be 

full compensation for all work necessary outside the dimension shown on the plans, for furnishing 
and installing soil nails, corrosion protection, grouting, testing, excavation, backfill, drainage and 
for all materials, labor tools, equipment and incidentals necessary to complete the work, including 
the wall alignment survey control, placing and securing geocomposite drainage material, 
connection pipes, weepholes and horizontal drains (if required), reinforcing steel and shotcrete for 
the temporary shotcrete construction facing, rail head bearing plates and nuts, leveling pad, 
permanent concrete facing, flowable fill, architectural treatment, staining, anti-graffiti coating, 



conduits and junction boxes, joints, water stops, and reinforcing steel for the soil nail walls shown 
on the Plans.  The Work shall include any preparatory trimming and cleaning of soil/rock surfaces 
and shotcrete cold joints to receive new shotcrete and for all materials, labor tools, equipment 
and incidentals necessary to complete the work, including the final wall alignment survey control. 
The accepted quantities of Retaining Wall D Soil Nail and verification test nails will be paid for at 
the contract unit prices. 

 
 Payment will be made under: 
 

Pay Item  Pay Unit 
 

Retaining Wall D Soil Nail  Square Foot 
Verification Test Nails  Each 

   
 
 



April 10, 2009 

 
General Notes For Alternate Retaining Wall Plans 
 
These are suggested wordings for notes that are regularly or occasionally 
needed. Where these notes are fully applicable, there may be no need to change 
their wording. They should be changed, however, or other notes added, 
wherever they are not adequate. 
 
Notes should line up with the GENERAL NOTE on the Alternate Retaining Wall 
Plan. 
 
Notes in the single parentheses indicate alternate wordings to be selected by the 
designer. Notes in the double parentheses ((italics)) are explanations and 
instructions to the designer. Skip a line between paragraphs. 
 
Specifications: 
 

Construction: Virginia Department of Transportation  
Road and Bridge Specifications, 2007. 

 
Design: AASHTO Standard Specifications for Highway Bridges, 1996; 1997 

and 1998 Interim Specifications; and VDOT Modifications. 
(Structure(s) is (are) designed for Seismic Performance Category B). 
((Use note only when designing for Seismic Performance Category B. 
Do not show note when designing for Seismic Performance Category 
A.)) ((Use when structure is designed for ASD)) 

 
AASHTO LRFD Bridge Design Specifications, 4th Edition, 2007; 2008 
Interim Specifications; and VDOT Modifications ((Use when structure 
is designed for LRFD)) 

 
Standards: Virginia Department of Transportation  

Road and Bridge Standards, 2008. 
 
These plans are incomplete unless accompanied by the Supplemental 
Specifications and Special Provisions included in the contract documents. 
 
The minimum design life of MSE wall shall be (75-year) (100-year). 
 
The maximum allowable foundation bearing pressure shall be _____ tons/sq. ft. 
((Add table if allowable bearing pressure varies along wall alignment.)) 
 
The anticipated MSE wall total settlement is ____ inches and differential 
settlement is _____. ((Add table if settlement varies along wall alignment.)) 
 



Vertical slip joints shall be placed in the wall at intervals not to exceed ____ ft. 
between Stations __________ and _________.  
 
Prior to wall construction, the foundation shall be compacted with a smooth 
wheel vibratory roller. The drums of the roller should be ballasted and each pass 
of the roller should overlap one half the width of the previous pass. The roller 
shall make at least ten passes over the proposed wall foundation zone. No 
density test will be required. Any foundation soils found to be unsuitable shall be 
removed and replaced with select material Type I minimum CBR of 30. ((Use 
note where marginal foundation conditions exist or zones of unsuitable material 
maybe encountered.)) 
 
The minimum required depth of undercut shall be _____ ft. between Stations 
_________ and _________. ((Add table if undercut depth varies along wall 
alignment.)) 
 
Remove unsuitable or unstable foundation material below the bottom of the wall 
and replace with select material prior to wall construction. Compact the 
foundation area according to the VDOT Specifications. 
 
The estimated required depth of unsuitable material to be removed is shown on 
the plans. The lateral limits of excavation are dependent on the depth at a 
particular location below the wall. Additional localized excavation may be 
required depending on the site conditions at the time of construction. 
 
Rustication treatment shall be ______________. Forms and liners shall be 
approved by the Engineer.  
 
Concrete surface coating shall be _______, similar to Federal Standard Color 
No. _______. 
 
Minimum panel design thickness is _____ inches. Thickness of concrete must 
increase to accommodate any architectural surface finish that may be specified. 
 
An impervious membrane shall be placed below the pavement and just above 
the first row of reinforcement to intercept any flows containing deicing chemicals. 
The membrane shall be sloped to drain away from the facing to an intercepting 
longitudinal drain outletted beyond the reinforced zone. ((Used when the 
extensive use of deicing chemical may cause accelerated corrosion problems)). 
 
A geotextile shall be used as a separator between the mechanically stabilized 
earth mass and the subbase. ((Used where the potential for the subbase 
migration into an oversized selected material may occur)). 
 



Epoxy coated reinforcement steel shall be used in (copings) (facing panels) 
(parapets) (moment slabs) (traffic barriers) and __________. ((Epoxy coated 
steel is required in area of heavy salt or chemical spray)). 
 
(Coping) (Parapet) (Barrier) (Moment slab) (Piles) (Paving) shall not be placed 
until _____ days after wall completion have elapsed. 
 
The selected wall supplier will submit a detailed design and shop drawings for 
approval.  
 
Provide drainage details such as perforated pipe underdrain and/or drainage 
blanket based upon field conditions. For wall installation at stream crossing, 
provide adequate drainage so the difference between streambed and saturated 
backfill is not greater than what is considered in the design. 
 
All panel types and other related elements shall be detailed on shop drawings. 
 







S404C00-0708 
VIRGINIA DEPARTMENT OF TRANSPORTATION 

SPECIAL PROVISION FOR 
GRAVITY FILLED POLYMER CRACK SEALING 

 
August 8, 1995cc 

Reissued July 2008c 
 
I. DESCRIPTION 

 
This work shall consist of filling concrete cracks with a polymer crack sealer, in accordance with the 
plan details and as directed by the Engineer. 
 

II. MATERIALS 
 
Gravity fill polymer crack sealers shall be a high molecular weight methacrylate, epoxy or urethane 
conforming to the following: 
 

PROPERTY 
 

TEST METHOD REQUIREMENT 

Gel Time 
50 ml sample 
75 ± 5° F 
 

ASTM C881 6 hrs. max. 

Tensile Strength  
75 ± 5° F 
 

ASTM D638 1,500 psi. min. 

Sand Penetration 
MX-45 sand 
75 ± 5° F 
 

VTM 101 80% min. 

 
III. SURFACE PREPARATION AND APPLICATION 

 
Concrete cracks to be filled shall have reached the 28-day design requirement, shall be dry and free 
of dust, dirt and other debris prior to filling, and shall be air blasted with oil free compressed air prior 
to application of the sealer.  The concrete surface temperature shall not be less than 55 degrees F 
when the sealer is applied.  The sealer shall be applied during the lowest temperature period of the 
day, usually between 1 a.m. and 9 a.m., when the cracks are open to the greatest extent.  Cracks 
wider than 1/25 inch shall be filled with dry No. 50 sieve size silica sand prior to placement of the 
polymer.  The polymer shall than be applied directly to the cracks allowing time for the polymer to 
seep down into the cracks, then making additional applications until cracks are filled.  The polymer 
material may also be spread over designated crack areas and worked into the cracks with a broom 
or squeegee.  Excess polymer shall be brushed off the surface prior to the polymer hardening.  
Regardless of the application method used, the polymer shall be applied in sufficient quantity and 
applications to fill cracks level.  An application rate of 1 gallon per 100 linear feet or 100 square feet 
is usually adequate.  Application of the polymer crack sealer shall be completed prior to grooving of 
the deck surface and grooving shall not be performed until the polymer has cured a minimum of 48 
hours. 
 
The Contractor shall plan and prosecute the work in such a manner to protect persons, vehicles and 
the bridge structure from injury or damage.  Armored joints shall be covered, scuppers plugged and 
cracks sealed from underneath or other protective measures necessary to protect traffic, waterways 
and bridge components shall be implemented.  In the event polymer materials or solvents harm the 
appearance of bridge components, removal of such materials will be required as directed by the 



Engineer.  Traffic will not be permitted on the treated surface until tacking will not occur as 
determined by the Engineer. 
 

IV. MEASUREMENT AND PAYMENT 
 
Gravity fill polymer crack sealing will be measured and paid for at the contract unit price per linear 
foot or square yard as specified.  The price bid for such work shall be full compensation for furnishing 
and applying the silica sand and polymer crack sealer, for vehicular and pedestrian protection, for 
crack preparation, for protection of waterways and bridge surfaces and for all labor, tools and 
incidentals necessary to complete the work. 
 
Payment will be made under: 
 

Pay Item 
 

Pay Unit 

Gravity fill polymer crack sealing Linear foot or Square yard 
 



S404F00-0708 
VIRGINIA DEPARTMENT OF TRANSPORTATION 

SPECIAL PROVISION FOR 
CONCRETE SURFACE PENETRANT SEALER 

 
August 1, 1991cc 

Reissued July 2008c 
 
I. DESCRIPTION 

 
This work shall consist of furnishing and applying a water repellant concrete surface penetrant in 
accordance with this provision and in conformity with the details and locations indicated on the 
plans.  The color of the penetrant sealer shall be clear. 
 

II. MATERIALS 
 
The penetrant sealer used in the performance of this work shall be a product as listed on the 
Department's current list of approved penetrating sealers. 
 

III. PROCEDURES 
 

The penetrant sealer shall be applied in accordance with the manufacturer's recommendations, 
except as otherwise specified herein.  The penetrant sealer shall not be applied until all adjacent or 
superimposed concrete placements have been completed.  All surfaces to receive the penetrant 
sealer shall be sandblasted to provide a clean uniform texture free of foreign substances such as 
oils, release agents, curing agents or efflorescence.  All sandblasting residue shall be completely 
removed prior to application of the penetrant sealer. 
 
Each container of penetrant sealer material shall be thoroughly mixed in strict compliance with the 
manufacturer's recommendations.  The penetrant sealer material shall be applied by experienced 
persons using spray, brush or roller and shall not be thinned or reduced, except as may be 
specifically required by the manufacturer. 
 
The rates of application and number of coats shall be in accordance with the manufacturer's 
recommendations. 
 

IV. MEASUREMENT AND PAYMENT 
 
Concrete surface penetrant sealer will be measured in square yards and will be paid for at the 
contract unit price per square yard, which price shall be full compensation for surface preparation 
and for applying sealer. 
 
Payment will be made under: 
 

Pay Item 
 

Pay Unit 

Concrete Surface Penetrant Sealer Square Yard 
 



S407D00-0708 
VIRGINIA DEPARTMENT OF TRANSPORTATION 

SPECIAL PROVISION FOR 
METALLIZATION OF FERROUS METAL SURFACES 

 
January 5, 1998c 

Reissued July 2008c 
 

SECTION 407—STEEL STRUCTURES of the Specifications is amended as follows: 
 

Section 407.01—Description is amended to include the following: 
 
All non-stainless ferrous metal, unless galvanized or protected with other specified coatings, shall 
be metallized as specified herein. 
 

Section 407.02—Materials is amended to include the following: 
 
Wire material for metallizing shall be zinc, or 85/15 zinc/aluminum alloy as certified by the 
manufacturer.  The materials shall conform to the following quantitative requirements: 
 

Zinc:  
  
Element  Content (%) 
  
Iron (Fe) 0.0015% max. 
Cadmium (Cd) 0.0015% max. 
Lead (Pb) 0.003% max. 
Copper (Cu) 0.004% max. 
Zinc (Zn)  Balance 
  
85/15 zinc/aluminum:  
  
Element Content (%) 
  
Iron (Fe) 0.020% max. 
Copper (Cu) 0.004% max 
Cadmium (Cd) 0.004% max. 
Lead (Pb) 0.004% max. 
Titanium (Ti) 0.002% max. 
Aluminum (Al) 14.0%-16.0% 
Zinc (Zn) Remainder 

 
The manufacturer shall furnish a Certificate of Analysis for each batch of material supplied.  Each 
container or coil wrapping shall be properly labeled to identify component type, supplier, size, 
batch number and wire lot number. 
 
The size of wire material shall be in accordance with the manufacturer's recommendations for the 
Flame or Arc Sprayed method.  Powder material shall not be used. 
 
All bolts, nuts, and washers shall be hot dipped galvanized, in accordance with ASTM A153. 
 
Sealers and topcoats, if specified on the plans, shall be selected from one of the following 
systems: 

Manufacturer  DFT, mils 
  

Carboline:  



Rustbond Penetrating Sealer  1.0-2.0 
or Rustbond LT 1.0-2.0 
Carboline 133 HB topcoat  2.0-3.0 
  
ICI Devoe Coatings:  
Pre-Prime 167 0.5-1.5 
Devthane 378 topcoat 2.0-3.0 
  
Xymax:  
Monolock PP 1.5-2.5 
Bridge Finish topcoat 1.0-2.0 

 
Material as applied shall not exceed 3.5 pounds per gallon VOC. 
 

Section 407.04—Fabrication Procedures is amended to include the following: 
 
Surface preparation for, and application of, metallizing shall be performed in accordance with 
ANSI/AWS C2.18-93.  Flame cut edges shall be ground to remove the carburized surface prior to 
blasting.  Blasting or metallizing shall not be performed when the surface temperature of or 
metallizing shall not be performed when the surface temperature of the steel is less than 5 
degrees F above the dew point as determined by a surface thermometer.  Surfaces to be 
metallized shall be blast cleaned with a grit abrasive to provide a surface profile of 2.0-4.0 mils 
with an anchor tooth profile that is sharp, clean and free of embedded friable material with 
minimal peening effect.  Steel shot and silica sand shall not be used.  Surfaces shall be 
metallized within 8 hours after blasting.  If flash rusting should occur prior to metallizing, the metal 
surface shall be reblasted.  Surfaces shall be metallized to a thickness of at least 5 mils in 
accordance with the wire manufacturer's recommendation. 
 
Before starting work, the Applicator shall apply the recommended thickness of the coating to a 2-
inch by 4-foot 8-inch by 0.05-inch steel coupon and bend it 180 degrees around a 0.5-inch 
mandrel to demonstrate the quality and adherence of the coating.  Any disbonding or 
delamination of the coating which exposes the substrate shall require corrective action and 
additional testing before the metallizing process may continue. 
 
If a sealer is specified, after metallization, bolted surfaces shall be masked off and all other 
surfaces shall be sealed within 8 hours of metallizing.  Sealer and topcoat shall be applied in 
accordance with the manufacturer's recommendations with regard to application temperature and 
humidity. 
 
All fully coated and cured assemblies shall be protected from handling and shipping damage with 
the prudent use of padded slings, dunnage, separators and tie downs.  Loading procedures and 
sequences shall be designed to protect all coated surfaces.  Any damaged areas shall be 
repaired in accordance with the manufacturer's recommendations.  Where sealer and/or 
topcoating is specified, all bolts and areas that were not sealed or topcoated in the shop shall be 
prepared and sealed or topcoated after erection in accordance with the manufacturer's 
recommendations. 
 
The Contractor shall provide the Engineer with documentation, which indicates that the applicator 
has performed successful metallizing work for the last three years. 
 

Section 407.07—Measurement and Payment is amended to include the following: 
 
No separate measurement and payment will be made for metallization of surfaces; therefore, the 
cost for all labor, materials, transportation, blasting, cleaning, metallizing, sealing and topcoating 
to the proper completion of the work shall be included in the lump sum price bid for structural 
steel. 
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VIRGINIA DEPARTMENT OF TRANSPORTATION 
2007 ROAD AND BRIDGE SUPPLEMENTAL SPECIFICATIONS 

 
SUPPLEMENTAL SECTION 406—REINFORCING STEEL 

 
SECTION 406—REINFORCING STEEL is completely replaced by the following: 

 
406.01—Description 
 
This work shall consist of furnishing; coating, if required, and placing reinforcing steel or wire mesh used 
in concrete operations, except prestressed strands and wires, in accordance with these specifications 
and in conformity to the lines and details shown on the plans. 
 
406.02—Materials 

 
(a) Steel used for reinforcement shall conform to the requirements of Section 223 of the 

Specifications.  Except for spiral bars, bars more than 1/4 inch in diameter shall be deformed 
bars. 

 
(b) Welded wire fabric shall conform to the requirements of Section 223 of the Specifications. 
 
(c) Bar mat reinforcement shall conform to the requirements of Section 223 of the Specifications. 
 
(d) Corrosion resistant steel used for reinforcement shall conform to the requirements of 

Section 223 of the Specifications. 
 

406.03—Procedures 
 

(a) Order Lists and Bending Diagrams: Copies of order lists and bending diagrams shall be 
furnished the Engineer when required. 

 
(b) Protecting Material: Reinforcing steel shall be stored on platforms, skids, or other supports that 

will keep the steel above ground, well drained, and protected against deformation. 
 

When placed in the work, steel reinforcement shall be free from dirt, paint, oil, or other foreign 
substances.  Steel reinforcement with rust or mill scale will be permitted provided samples wire 
brushed by hand conform to the requirements for weight and height of deformation. 

 
(c) Fabrication: Bent bar reinforcement shall be cold bent to the shape shown on the plans. 

Fabrication shall be in accordance with the requirements of the Manual of Standard Practice for 
Detailing Reinforced Concrete Structures (ACI 315). 

 
Spiral bars shall be fabricated to have the proper diameter when placed in position at the pitch 
shown on the plans.  Each end of a spiral bar shall have 1 1/2 finishing turns at each end in a 
plane perpendicular to the axis of the spiral. 

 
(d) Placing and Fastening: Steel reinforcement shall be firmly held during the placing and setting 

of concrete. Bars, except those to be placed in vertical mats, shall be tied at every intersection 
where the spacing is more than 12 inches in any direction.  Bars in vertical mats and in other 
mats where the spacing is 12 inches or less in each direction shall be tied at every intersection 
or at alternate intersections provided such alternate ties accurately maintain the position of steel 
reinforcement during the placing and setting of concrete. 
 



Tie wires used with corrosion resistant reinforcing steel shall be solid stainless or plastic 
coated. 
 
The minimum clear distance from the face of the concrete to any reinforcing bar shall be 
maintained as specified herein. In superstructures, the cover shall be at least 2 1/2 inches except 
as follows: 
 

1. Bottom of slab: 1 1/4 inches. 
 
2. Stirrups and ties in T-beams: 1 1/2 inches. 
 
3. Rails, rail posts, curbs, and parapets: 1 inch. 

 
In substructures, the cover shall be at least 3 inches except as follows: 
 

1. Abutment neat work and pier caps: 2 1/2 inches. 
 
2. Spirals and ties: 2 inches. 

 
In corrosive or marine environments or under other severe exposure conditions, the minimum 
cover shall be increased 1 inch.  Bars that must be positioned by maintaining clearances from 
more than one face shall be centered so that clearances indicated by the plan dimension of bars 
are equalized. 
 
Bars shall be placed so that the concrete cover as indicated on the plans will be maintained 
within a tolerance of 0 to +1/2 inch in the finally cast concrete. 
 
Where anchor bolts interfere with reinforcing steel, the steel position shall be adjusted without 
cutting to permit placing anchors in their proper locations. 
 
Reinforcement in bridge deck slabs and slab spans shall be supported by standard CRSI metal 
or precast concrete bar supports.  Bar supports shall be spaced as recommended by CRSI but 
not more than 4 feet apart transversely or longitudinally.  Precast concrete supports shall be less 
than 1 foot in length and staggered so as not to form a continuous line.  The lower mat of steel 
reinforcement shall be supported by a bolster block or individual chair bar supports and the upper 
mat can be supported by individual high chair bar supports or continuous bar supports placed 
between the upper and lower mats.  Bar supports shall be firmly stabilized so as not to displace 
under construction activities.  Reinforcing bar supports (Standees) may be used for the top mat 
of steel of simple slab spans provided they hold the reinforcing steel to the requirements 
specified herein and are firmly tied to the lower mat to prevent slippage.  The use of standees 
will not be permitted for the top mat of steel on any continuous slab spans. 
 
Precast concrete bar supports shall have a 28-day design compressive strength of at least 4,500 
pounds per square inch and shall be from the Department’s list of approved products for the use 
specified.  Supports shall be furnished with plastic ties or shaped to prevent slippage from 
beneath the reinforcing bar.  Metal bar supports shall be fabricated from one of the following: (1) 
stainless steel wire conforming to the requirements of ASTM A493, or (2) cold-drawn wire 
protected by plastic coating conforming to CRSI standards, or other protective coating as 
approved by the Engineer. 
 
In reinforced concrete sections other than bridge slabs, the specified clear distance from the face 
of concrete to any reinforcing bar and the specified spacing between bars shall be maintained by 
means of approved types of stays, ties, hangers, or other supports.  The use of pieces of gravel, 
stone, brick, concrete, metal pipe, or wooden blocks will not be permitted as supports or spacers 
for reinforcing steel.  The use of precast concrete block supports will be permitted provided 
blocks are furnished in correct thicknesses and are shaped or tied to prevent slippage from 



beneath reinforcing bars.  The clear distance between bars shall be at least 1 1/2 times the 
specified maximum size of coarse aggregate but not less than 1 1/2 inches.  Before concrete is 
placed, reinforcing steel will be inspected and approved for proper position and the adequacy of 
the method for maintaining position. 
 

(e) Splicing and Lapping: Reinforcement shall be furnished in full lengths as indicated on the 
plans. Except where shown on the plans, splicing bars will not be permitted without the written 
approval of the Engineer.  Splices shall be as far apart as possible. 
 
In lapped splices, bars shall be placed in contact and wired together.  Lap lengths shall be as 
indicated on the plans.  When reinforcing bars cannot be fabricated with the lengths shown 
on the plans, the bars may be lapped at no additional cost to the Department.  Lap lengths 
shall be in accordance with the AASHTO LRFD Bridge Design Specifications. 
 
Mechanical butt splicing will be permitted at locations shown on the plans.  The mechanical 
connection shall develop in tension or compression, as required, 125 percent of the specified 
yield strenghth of the bar.  The total slip of the bar within the splice sleeve of the connector 
after loading in tension to 30.0 ksi and relaxing to 3.0 ksi shall not exceed the following 
measured displacements between the gage points clear of the splice sleeve: 
 

For bar sizes up to No. 14:  0.01 inch 
For No. 18 bars:                  0.03 inch 

 
For corrosion resistant reinforcing bars, mechanical butt splicers shall be of the same 
material as  the bars being spliced except for stainless clad bars for which the splicers shall 
be stainless steel. 
 
Reinforcing steel shall be welded only if specified on the plans.  Welding shall be in 
accordance with the requirements of Section 407.04(a) of the Specifications.  Reinforcing 
steel conforming to ASTM A615 Grade 60 shall not be welded.  Corrosion resistant 
reinforcing steels shall not be welded. 
 
Lap lengths for welded wire fabric or bar mat reinforcement shall be in accordance with the 
current AASHTO LRFD Bridge Design Specifications. 
 

406.04—Measurement and Payment 
 
Reinforcing steel will be measured in pounds of steel placed in the structure as shown on the plans. 
The weight of welded wire fabric will be computed from the theoretical weight per square yard placed, 
including allowance for laps not to exceed 8 percent of the net area.  Reinforcing steel or welded wire 
fabric will be paid for at the contract unit price per pound.  These prices shall include furnishing, 
fabricating, and placing reinforcement in the structure. In structures of reinforced concrete where there 
are no structural steel contract items, expansion joints, plates, rockers, bolts, and similar minor metal 
parts will be paid for at the contract unit price for reinforcement. 
 
Corrosion resistant reinforcing steel, when a pay item, will be measured in pounds and paid for at 
the contract unit price per pound of the designated type of steel indicated and placed in the structure 
in the location(s) shown on the plans.  This price shall include fabricating, shipping, furnishing and 
placement. 
 
No payment will be made for fastening devices that may be used by the Contractor for keeping 
reinforcing bars in their correct position.  When the substitution of larger bars than those specified is 
allowed, payment will be made for only the amount of metal that would have been required if the 
specified size of bar had been used.  When full-length bars are shown on the plans and the Contractor 
obtains approval to use short bars for his convenience, the weight paid for will be based on the full-length 
dimensions with no allowance made for splices. 



 
Payment will be made under: 
 

Pay Item 
 

Pay Unit 
 

Reinforcing steel Pound 
Welded wire fabric Pound 
Corrosion resistant reinforcing steel, Class I Pound 
Corrosion resistant reinforcing steel, Class II Pound 
Corrosion resistant reinforcing steel, Class III Pound 

 



The Contractor is responsible for the submission of the required United States Environmental 
Protection Agency (USEPA) demolition notification for the following activities irrespective of the 
presence of ACM: 
 

1.  Structure demolition 
 
2.  Whole structure dismantling 
 
3.  Movement of an entire structure 
 
4. Replacement of any load-bearing component of a structure 

 
Demolition notifications shall be sent to the Virginia Department of Labor and Industry (VDOLI) 
and the USEPA at least 10 business days before project start. 
 
Notifications should be addressed to: 
 

Virginia Department of Labor and Industry 
Asbestos Program 
Powers-Taylor Building 
13 South Thirteenth Street 
Richmond, VA 23219 
 
Land and Chemical Division 
EPA Region III 
Mail Code LC62 
1650 Arch St. 
Philadelphia, PA 19103-2029 

 
 
6-25-09(SPCN) 
 



DEPARTMENT OF TRANSPORTATION 

SPECIAL PROVISION FOR 

ASBESTOS REMOVAL AND NESHAP-RELATED DEMOLITION REQUIREMENTS FOR 
STRUCTURES ON DESIGN-BUILD PROJECTS 

 
June 22, 2009 

 

PART I – GENERAL 
 
1.   Description of Work: 
 

This Special Provision applies to the removal of regulated asbestos containing materials (RACM) 

from structures scheduled for demolition, renovation, reconstruction or replacement and to 

demolition/renovation of structures containing non-RACM.  The term structure used herein refers to 

all bridges and buildings owned and/or to be acquired by the Department.  The Design-Builder is 

hereby advised that the structure(s), as identified in the plans contains asbestos.  The Design-Builder 

shall assume that any ACM contain asbestos in a quantity sufficient to be a health hazard when 

disturbed or found in a degraded state or friable condition.   

 

Where asbestos inspection results indicate the presence of RACM, or ACM that have a high 

probability of becoming RACM during demolition or renovation activities, the Design-Builder shall 

employ a licensed asbestos abatement firm, a licensed project monitor, and a licensed asbestos 

project designer to conduct asbestos abatement and asbestos project monitoring and design 

activities, respectively, on structure(s), as appropriate.  The firms shall furnish all labor, materials, 

supplies, and equipment necessary to legally remove and dispose of ACM identified in the asbestos 

inspection report and as-built construction plans as required by Federal and State regulations.  For 

renovation projects, only the ACM identified in the asbestos inspection report that will be removed or 

disturbed as part of the renovation must be removed.  All quantities are estimates. The bidder shall 

be responsible for ascertaining the exact amount of material to be removed and removing it in 

accordance with the provisions herein.  This work may require the removal of existing flashing and 

miscellaneous trim in order to remove asbestos containing materials.  

 

The Design-Builder shall perform demolition of structures in accordance with the requirements of Section 516 

of the VDOT Road and Bridge Specifications and this special provision.   

 

2.   Contract Limitations 
 

A.   An asbestos abatement firm is not eligible to perform work on projects if asbestos abatement 

activities were or will be performed by individuals or firms with an employer/employee relationship 

or financially affiliated with the asbestos inspection firm performing inspection activities. 

 

B.   An asbestos abatement firm is not eligible to perform work on projects if asbestos abatement 

activities were or will be performed by individuals or firms with an employer/employee relationship 

or financially affiliated with the asbestos project designer performing design activities. 

 

C.   An asbestos abatement firm is not eligible to perform work on projects if asbestos abatement 

activities were or will be performed by individuals or firms with an employer/employee relationship 

or financially affiliated with the asbestos project monitor performing monitoring activities. 

 

D.   An asbestos abatement firm is not eligible to perform asbestos abatement activities if the 

asbestos sample analyses were performed by individuals or firms with an employer/employee 

relationship or financially affiliated with the laboratory performing sample analysis. 

 
 
PART II –WORK PRACTICES 
 



1.   Regulations  
 

A.   The Design-Builder and its subcontractor(s) shall comply with all applicable EPA, OSHA, USDOT, 

VDEQ, VDLI and DPOR regulations, and shall follow all applicable EPA and VDLI/OSHA 

workplace guidelines. EPA workplace guidelines include but are not limited to: (1) Parts I and II of 

EPA guideline document 560/5-85-024, “Guidance for Controlling Asbestos Containing Materials 

in Buildings”; (2) EPA regulations 40 CFR Part 61 Subparts A and M; and (3) “ Demolition 

Practices Under the Asbestos NESHAP” (TRC Environmental Corporation Work Assignment No. 

IA2-19). OSHA workplace guidelines include, but are not limited to, any currently applicable 

OSHA compliance directives or instructions. In any instance of conflict between the VDLI and 

OSHA requirements, the VDLI requirements shall take precedence. Any “de minimus” quantity 

exemptions that are provided in the aforementioned references shall not apply to VDOT-required 

asbestos removal activities. 

 

B.   The asbestos abatement firm is required to maintain at the job site copies of EPA, VOSHA/OSHA 

and applicable state and local government regulations regarding the handling of ACM. 

 

C.   The firms and their employees shall be licensed to perform the appropriate asbestos activities in 

accordance with Virginia Department of Professional and Occupational Regulation (DPOR) 

requirements.  

 
2.   Notifications 
 

A. The Design-Builder shall make all required notifications at least twenty (20) days prior to 

beginning removal of asbestos-containing materials from each structure. Pursuant to § 

61.145(b), the Design-Builder shall also provide the requisite ten (10) day demolition notification 

for each structure irrespective of minimum quantity or other exclusions. Notifications should be 

addressed to:  

 

Virginia Department of Labor and Industry 

Asbestos Program 

Powers-Taylor Building 

13 South Thirteenth Street 

Richmond, VA 23219 

 

Land and Chemical Division 

EPA Region III 

LC62 

1650 Arch Street 

Philadelphia, PA 19103 

 

The Design-Builder shall also provide written notice to the, VDOT Area Construction Engineer 

and the VDOT Project Engineer or Project Manager prior to work being performed. 

 

 

B.  The twenty (20) day abatement notification is only required for the removal of Regulated Asbestos 

Containing Materials (RACM).  RACM are friable asbestos material, Category I non-friable ACM 

that has become friable, Category I non-friable ACM that will be or has been subjected to 

sanding, grinding, cutting, or abrading, Category II non-friable ACM that has a high probability of 

becoming crumbled, pulverized, or reduced to powder by the forces expected to act on the 

material in the course of demolition or renovation. If any Category I or Category II non-friable 

ACM becomes friable during removal, the Design-Builder shall stop work and make all 

notifications.  The on-site Project Monitor shall determine friability. 
 
 
3.   Competent Person: 



 
A.   The asbestos abatement firm shall have a “competent person” present at all times while 

abatement work on this contract is in progress. The competent person shall be thoroughly familiar 

and experienced with asbestos removal and related work, and shall monitor and enforce the use 

of all safety procedures and equipment and shall be knowledgeable of all EPA, OSHA, NIOSH, 

Virginia DPOR and VDLI/VOSHA requirements and guidelines. 

 

B.   The competent person shall have a valid asbestos supervisor’s license issued by the Virginia 

DPOR in accordance with the provisions of Chapter 7.01 (54-145.4 et seq.) of Title 54. 

 
4.   Additional Responsibilities 
       

The Design-Builder shall ensure that: 

       

A.   The abatement firm and its employees performing work under this specification have been trained 

in the proper procedures to follow in case of an emergency. 

 

B.   The abatement firm and its employees performing work under this specification have an 

established medical surveillance program in compliance with OSHA regulations 29 CFR 

1926.1101 and a written respirator program in compliance with OSHA regulation 29 CFR 

1910.134. 

 

C.   Copies of Material Safety Data Sheets are obtained for any chemical solvents that will be used. 

 

D.   The Project Monitor approves the design plan prior to the start of any asbestos removal work. 

 

E.   The Project Monitor collects all necessary air samples before, during and after removal. 

 

F.   The Project Monitor inspects and approves the work area preparations before authorizing 

removal of ACM.   

 

G.   No removal activities are performed without the Project Monitor on site. 

 
5.   Materials, Work Areas and Support Equipment 

 
A.   Personnel of other trades not engaged in the removal of asbestos materials shall be excluded by 

the Design-Builder from areas where there is potential exposure to airborne concentrations of 

asbestos; the abatement firm shall erect appropriate signage and/or barricades. 

 

All air handling equipment, if required, shall arrive at the job site in a clean (uncontaminated) 

condition and will be compliant with ANSI 29.2 specifications. 

 

B.   The abatement firm is responsible for providing all equipment necessary to access areas 

containing ACM. 

 

C.   The abatement firm shall provide appropriate decontamination facilities and shall be responsible 

for providing any necessary electrical and water sources and disposal of all contaminated 

materials. 

 

D.   Work areas shall be prepared in accordance with EPA NESHAP 40 CFR Part 61 Subpart M 

regulations (as amended), applicable EPA guidance, OSHA 1926.1101 standards; any currently 

applicable OSHA compliance instructions; and any other applicable guidance. 

 

E.   The abatement firm shall perform daily personal air monitoring for asbestos exposure and shall 

cooperate with the Project Monitor for all testing and sampling activities. 

 



F.   The Project Monitor shall inform the Design-Builder of any area samples outside the containment 

with results in excess of 0.01 fibers/cc. The Design-Builder shall immediately discontinue 

operations until the violation is corrected. 

 

6.   ACM Management 
 

A. All RACM shall be removed prior to demolition or renovation. 

 

B. Any Category I or Category II non-friable ACM that during demolition or renovation or 

post- demolition or renovation activities will be subject to sanding, grinding, cutting, or abrading, 

including but not limited to the use of a bulldozer, jack hammer, grinder, or other mechanical 

device to break ACM into smaller pieces, shall be treated as RACM and shall be removed and 

disposed accordingly.   

 

C. Category I and Category II non-friable ACM that are not in poor condition and cannot be 

removed prior to demolition or renovation shall be separated from the demolition debris or the 

entire debris mass shall be considered Category I or Category II non-friable ACM in good 

condition and shall be handled accordingly. 

 

D. Category I non-friable ACM that are not in poor condition prior to demolition but where 

the structure and the ACM can be expected to burn as a result of explosive demolition shall be 

treated as RACM and therefore shall be removed from the structure before demolition. 

 

E. All Category II ACM found in or on structures scheduled for explosion must be removed 

before such demolition. 

 

F. Asbestos Cement (A/C) pipe shall not be ground, broken, crushed, sawed, abraded or 

handled in a manner which would cause asbestos material to become friable or airborne. Saw-

cutting will only be allowed provided that specifically designed saws equipped with high efficiency 

particulate air filtered vacuums are used. Cuts shall be continuously sprayed with amended water 

during cutting and the water shall be collected and properly filtered or disposed of.  With the 

approval of the Engineer, A/C pipe that will be removed and that is encased in concrete, such as 

end walls, shall be cut flush with the concrete surface. With approval of the Engineer, the Design-

Builder may pump grout into the buried lines that are no longer in service to maintain the 

structural bearing capacity of the area. No on-site burial of crushed A/C pipe shall be allowed. 

 

G. Removal of contaminated soils may be required if ACM falls onto unprotected soil.  

Contamination shall be determined when fragments of ACM are visible as debris or when bulk 

sample analysis shows an asbestos fiber level in soil greater than 1%. The abatement firm shall 

remove any contaminated debris and/or soil to a depth of 4 inches from the original surface or to 

hardpan and until all visible debris has been removed.  All remaining ACM in the area in 

conjunction with the contaminated soil shall be removed in a manner to prevent re-contamination 

of the cleaned areas. 

 

7.   Cleanup 
 

A.   All work areas shall be cleared of all construction debris and left in a neat and orderly condition. 

 

B.   For internal work areas, the Design-Builder shall remove visible accumulations of asbestos 

material and debris and wet clean all surfaces within the work area and clean any other 

contaminated areas with water and/or HEPA-filtered vacuum equipment. 

 

C.   All visible accumulations of asbestos material and debris shall be removed and all surfaces within 

the work area shall be wet cleaned. 

                             



D.  Sealed drums or equipment used in the work area shall be cleaned and subsequently removed 

from the work areas. 

 

E.   The Project Monitor shall inspect and approve completeness of the removal and subsequent 

cleanup actions in the asbestos control area before the abatement firm removes any barricades. 

 

      The abatement firm shall keep the windows and doors sealed and the decontamination system 

operational until final clearance is certified. Air filtration/negative pressure systems and 

decontamination enclosure systems shall remain in operation until the time of the initial inspection 

and in an operational condition until final clearance is certified. 

 

F.   If the results of the air or surface dust samples indicate that contamination has occurred as the 

result of Design-Builder negligence and/or poor work practices, the Design-Builder shall clean the 

site at no additional cost to the Department. In addition, the Design-Builder shall be liable for any 

damage claims or other legal actions brought against VDOT or its employees or brought by 

VDOT and/or any persons exposed to such contamination.   

 

G.   The Design-Builder shall be held responsible for the cost of re-inspections if the work is 

determined to not be substantially complete. 

 
8.   Disposal of Waste 
 

The asbestos abatement firm shall remove, transport and dispose of the ACM from the job site in 

accordance with Virginia Department of Environmental Quality (VDEQ) regulations and all other federal, 

state, and local regulations. The Design-Builder shall be responsible for generating and maintaining a 

waste shipment record, irrespective of whether the ACM-containing debris is, or is not, RACM, and in 

accordance with applicable local, state, federal, and disposal facility requirements and shall provide a 

copy to the Project Manager for the Department’s records. 

 

All asbestos abatement waste, scrap, debris containers, asbestos contaminated clothing and 

equipment that may produce airborne concentrations of asbestos fibers shall be collected and placed 

in sealed and properly labeled, 6 mil impermeable bags.  Sealed impermeable bags of asbestos 

waste shall be temporarily stored in asbestos waste containers (drums, trailers, etc.). 

Uncontaminated containers may be recycled. 

 

The landfill selected for disposal is approved for disposal of friable ACM and/or for disposal of non-

friable ACM by the USEPA and appropriate state. 
 
For demolition waste, the Contractor shall provide notification to the landfill that the debris contains non 

friable/non-regulated ACM and shall only dispose of debris containing non-friable ACM in a permitted landfill 

that provides daily soil cover. The debris shall be transported in covered DOT-approved containers 

 

Within thirty-five days of the deposit of a load of waste at the designated landfill, the Contractor shall submit a 

copy of the certificate of disposal from the landfill to the Engineer. VDOT must receive all acceptable waste 

manifests and certificates of disposal prior to making any payments to the Contractor.  

 
 
 
PART III – SUBMITTALS 
 

1.   Pre-Work Submittals 
 

Prior to commencing work, the Design-Builder shall submit the required notifications submitted to the 

Asbestos Clerk, VDLI, and the EPA to the Department. 

 
2.   Work/Post-Work Submittals            



 

The Design-Builder shall submit to the Department: 

 

A.   Copies of licenses for the firms and employees performing work under this specification. 

       

B.   Within thirty-five (35) days of the deposit of a load of ACM waste from this project at the 

designated landfill, the Design-Builder shall submit a copy of the certificates of disposal from the 

landfill to the Department.  

 

 
PART IV – SITE INSPECTION 
 

VDOT (or its representative) reserves the right to inspect all asbestos operations at any time. If any 

aspect of the work is found inconsistent with this special provision, a stop work order will be issued and 

operations will be immediately suspended. Until the inconsistency is corrected, any standby time and 

costs for corrective actions shall be at the Design-Builder’s expense. 

 



     5th Amendment          
Poplar Creek

 Part 2 

Special Provisions, Special Provisions Copied Notes 

and Supplemental Specifications 

Traffic 



 
 
UNIFORMED FLAGGERS - The Contractor shall utilize off-duty uniformed police officers for control of 
traffic through signalized intersections during periods when the control equipment is non-operational.  It is 
expressly understood that the work under this pay item exceeds the requirements and duties typically 
associated with flagger service.  Off duty police officers will not be required to have VDOT flagger 
certification to perform this work.  Police assisted flagger service will be measured and paid for in hours of 
in duty service.  This price will be full compensation for furnishing uniform officers and all associated 
costs. 
 
Payment will be made under: 
 

Pay Item 
 

Pay Unit 
 

Uniformed Flaggers Hours 
 
9-29-08a (SPCN) 
 
 



S704E02-1211 
 

VIRGINIA DEPARTMENT OF TRANSPORTATION 
SPECIAL PROVISION FOR 

TYPE B, CLASS VI PAVEMENT LINE MARKING TAPE 
 

October 21, 2011 
 
I. DESCRIPTION 

 
This work shall consist of furnishing and installing a profiled (non-flat), permanent, white or yellow 
preformed pavement line marking tape at locations shown on the plans and as directed by the 
Engineer. 
 

II. MATERIALS 
 
Marking tape shall be a retro-reflective pliant polymer material consisting of a mixture of polymeric 
materials, pigments and glass beads (reflective optics) distributed throughout its cross-sectional area 
with a reflective layer of beads (reflective optics) embedded into the surface.  The surface of the tape 
shall exhibit raised areas resulting in a profiled (non-flat) surface. 
 
The shelf life of the tape for use on facilities constructed or maintained by the Department shall be 
one year from the date of manufacture when stored in accordance with the manufacturer’s 
requirements. 
 
The marking tape shall not be formulated with any compounds of the heavy metals listed in 40 
CFR 261.24 Table 1, except that barium sulfate is allowed.  Total heavy metals, with the 
exception of barium sulfate, shall not exceed 20 times the specified regulatory limits.  Materials 
that must be heated for application shall not exude fumes that are toxic or injurious to persons or 
property when heated to the application temperature. 
 
The marking tape shall be capable of conforming to pavement contours, breaks and faults through 
the action of traffic at normal range of pavement temperatures.  The marking tape shall be capable of 
application to new and existing asphalt or hydraulic cement concrete at pavement surface 
temperatures of 45 to 180 degrees Fahrenheit.  Where installed with adhesive, the adhesive shall be 
per the manufacturer’s instructions.  The marking tape shall also be capable of being inlaid during 
installation of the final riding surface during  paving operation on new, dense, or open-graded asphalt 
concrete and shall be ready for traffic immediately after application. 
 
Marking tape shall be weather resistant and after installation shall show no significant tearing, roll 
back, lifting, shrinkage, or other signs of poor adhesion, nor appreciable bleeding or discoloring 
(fading), which will impair the intended use of the marking tape throughout its intended service 
life. 
 
The marking tape shall not deteriorate because of contact with sodium chloride, magnesium 
chloride, calcium chloride, mild alkalies and acids, or other ice control materials, oils in the 
pavement material, or oil and gasoline drippings from vehicles. 
 
When the pay item specifies Type B, Class VI Contrast pavement marking tape, the tape shall be 
an additional 3 inches minimum wider than the width specified in the pay item.  This additional 
tape width shall be black non-reflective with 1 ½ inches minimum on both sides of the white. 
 
A. Initial Approval Requirements: 

 
Marking tape products will be included on the Department’s Materials Division Approved 
Products List after the Department determines conformance to these specifications.  



Determination of conformance will include, but will not be limited to, the evaluation of 
initial and one year test data from AASHTO’s National Transportation Product Evaluation 
Program (NTPEP) on a northern deck or other VDOT approved facilities. 
 
If tested through AASHTO/NTPEP, the marking tape shall have been installed, tested, 
and met the following requirements on asphalt and concrete surfaces.  If tested on 
another VDOT approved facility, VDOT reserves the right to test and approve tapes 
based upon in-service performance data on either asphalt or hydraulic cement concrete 
or both types of concrete surfaces. 
 
AASHTO/NTPEP Testing – Test data values used for approval shall be based upon the 
data generated per the NTPEP, Pavement Marking Material (PMM) Work Plan. 
 
VDOT Test Facility – Test data values used for approval shall be based upon the data 
generated by following the testing requirements in Virginia Test Method (VTM)-125 to 
define the evaluation sections and number of measurements needed. VDOT reserves the 
right to evaluate durability, skid resistance, and no Track Time based upon field (in-
service) performance, VDOT lab testing, or third party testing. 
 
The manufacturer shall certify each batch or lot of material supplied is the same   product 
(binder and reflective optics) that was tested and approved on the NTPEP or VDOT test 
facility in accordance with the Materials Division, Manual of Instructions for Certification II 
materials. 
 
1. Retroreflectivity 

 
Tapes shall have the following retroreflectance values after installation when 
measured in accordance with the requirements of ASTM E 1710.  The 
reflectance values for NTPEP acceptance will be determined from outside of the 
wheel path.  The photometric quantity to be measured shall be Coefficient of 
Retroreflected Luminance (RL) and shall be expressed as Millicandelas per 
square foot per footcandle [(mcd·ft-2)·fc-1]. 
 

Coefficient of Retroreflected Luminance(RL) 
(mcd•ft-2•fc-1) 

Color New 1 Year 

White 500 300 
Yellow 300 200 

 
2. Day and Nighttime Color: 

 
Daytime and Nighttime Color including Luminance Factor (Cap Y) shall conform 
to the requirements of ASTM D 6628 when initially installed and then after 1 year.  
Color and Luminance Factor values for NTPEP acceptance will be determined 
from outside of the wheel path.  Night color may be measured in accordance with 
VTM-111 or with portable night color instrumentation per ASTM D 6628. 
 

3. Durability Rating: 
 
No tape line shall be displaced, torn or missing.  The tape shall have a durability 
rating of at least 4 (40% retained) when evaluated in the wheel path area after 1 
year when tested in accordance with NTPEP, PMM Work Plan.   
 

4. Skid Resistance: 
 



The surface of the tape shall provide an initial minimum skid resistance value of 
45 BPN when tested in accordance with ASTM E 303. 
 

III. INSTALLATION 
 
Marking configurations shall be installed in accordance with the latest edition of the "Manual on 
Uniform Traffic Control Devices" (MUTCD), the Virginia Supplement to the MUTCD and the Virginia 
Work Area Protection Manual (latest edition). 
 
Markings shall be installed either under the guidance of the manufacturer’s representative or by the 
manufacturer’s certified installer. 
 
Markings to be installed on existing asphalt concrete roadway surfaces or existing and new hydraulic 
cement concrete surfaces shall be applied in strict accordance with the manufacturer’s 
recommendations for pavement surface preparation and installation techniques for non-embedded 
surface applications. 
 
Upon delivery of the material to the Contractor, the Contractor shall store all tape in accordance with 
the manufacturer’s requirements until the day of installation, unless otherwise approved.  Tape shall 
not be installed if the material has exceeded its shelf life, has been improperly stored, has 
deteriorated or is otherwise damaged. 
 
Type B, Class VI markings to be inlaid in new asphalt surfaces shall be installed in accordance with 
the manufacturer’s recommendations for surface preparation and installation techniques.  
Temperature requirements of the asphalt concrete and the type and size of roller allowed shall be in 
accordance with the tape manufacturer’s recommendations.  The Contractor shall maintain the road 
design cross section unless otherwise modified by the contract requirements and ensure that 
markings are not degraded by the paving operations. 
 
Markings shall not be installed directly over longitudinal pavement joints or existing markings. 
 

IV. POST-INSTALLATION EVALUATION 
 
Following installation, and prior to final acceptance, a visual evaluation will be made to assess the 
condition, retroreflectivity, and color of the marking tape.  If problem areas are found, an 
inspection will be made by the Department, the Contractor, and tape manufacturer's 
representative to identify specific areas of concern.   If needed, the suspect areas shall be tested 
by the Contractor and/or VDOT representative in accordance with VTM-125 to define the 
evaluation sections and the number of measurements needed.  Acceptable test result shall meet 
the requirements for reflectivity and color specified in Section II, Initial Approval Requirements.  
Those markings found to be less than the values listed in Initial Approval Requirements for 
Retroreflectivity and Day and Nighttime Color (1 Year) shall be eradicated and replaced by the 
Manufacturer at no cost to the Department.  Tape that exhibits signs of significant tearing, roll 
back, lifting, shrinkage, or other signs of poor adhesion will be replaced by the Contractor at no 
cost to the Department.  All costs associated with testing the marking tape for retroreflectivity, 
color, and adhesion, including the cost of maintenance of traffic, shall be borne by the Contractor. 
 

V. WARRANTY 
 
The pavement marking tape shall be warranted against failure resulting from material defects 
regardless of method of manufacturer’s prescribed application or pavement type.  The material 
shall be warranted to retain its color, retroreflectivity, adherence to the pavement and shall be 
free of other obvious defects or failures.  All pavement marking tape that has failed to meet the 
warranty conditions shall be replaced with no additional payment.   
 



The warranty shall cover all pavement striping materials (regardless of method of installation), 
labor, equipment, mobilization\demobilization, tools, incidentals required to remove (eradicate) 
and replace the pavement striping including maintenance of traffic during the removal and 
reinstallation operations. 
 
Material guarantees that are given by the manufacturer shall be obtained by the Contractor and 
assigned to the Commonwealth in writing prior to final acceptance.  
 
A. Retroreflectivity 

 
White and Yellow longitudinal pavement marking tape shall remain effective for its 
intended use under normal traffic conditions and meet the minimum Coefficient of 
Retroreflected Luminance (RL) of 100 millicandelas per square foot per footcandle 
[(mcd·ft-2)·fc-1] when measured in accordance with the requirements of ASTM E 1710 for 
the following duration: 
 
Longitudinal Marking Tape Retroreflective Warranty Period 
 

New Asphalt Concrete Pavement (Inlay) 6 Years 
Existing Asphalt Concrete Pavement (Overlay) 6 Years 
Portland Cement Concrete (PCC) Surfaces 6 Years 

 
B. Color 

 
Longitudinal pavement marking tape shall remain effective for its intended use under 
normal traffic conditions and meet the minimum Daytime and Nighttime color including 
Luminance Factor (Cap Y) per ASTM D 6628 for the following duration: 
 
Longitudinal Marking Tape Color Warranty Period 
 

New Asphalt Concrete Pavement (Inlay) 4 Years 
Existing Asphalt Concrete Pavement (Overlay) 4 Years 
Portland Cement Concrete (PCC) Pavement Surfaces 4 Years 

 
C. Material Loss 

 
Solid Longitudinal Line – more than five percent of the substrate is exposed in any 2000 
ft section of pavement marking or 50 ft or more of continuous loss. 
 
Broken Line – more than five percent of the substrate is exposed in any 2000 ft section of 
pavement marking or the loss of two consecutive skips.   
 

VI. MEASUREMENT AND PAYMENT 
 
Type B, Class VI pavement line marking tape will be measured in linear feet for the width 
specified and will be paid for at the contract unit price per linear foot, which price shall be full 
compensation for furnishing and installing pavement line markings, surface preparation, and testing 
and warranty. 
 
Payment will be made under: 
 

Pay Item 
 

Pay Unit 

Type B, Class VI pavement line marking (Width) Linear foot 
Type B, Class VI contrast pavement line marking (Width) Linear foot 

 



VIRGINIA DEPARTMENT OF TRANSPORTATION 
SPECIAL PROVISION 

PREFORMED THERMOPLASTIC PAVEMENT MARKINGS 
 

November 29, 2011b 
 
I. DESCRIPTION 

 
These specifications provide criteria for furnishing and installing durable, retroreflective preformed 
thermoplastic material for use in installing pavement markings, message markings and pavement 
marker applications.  Lines, legends and symbol material shall be capable of being affixed 
(fusing) to asphalt concrete (bituminous) pavements by the use of a heating source. 
 

II. DETAIL REQUIREMENTS 
 
Preformed thermoplastic marking materials shall be in accordance with the Department’s 
approved products list. 
 
Material shall be a preformed, beaded reflectorized thermoplastic pavement marking material that 
is applied to the road surface using a heat source such as a propane torch.  Upon cooling to 
normal pavement temperature, the material shall produce a reflectorized message, legend or 
symbol of specified thickness, width or design capable of resisting deformation to traffic.  Material 
shall not distort because of temperature variations prior to application. The Contractor shall 
ensure that the pavement surface is clean, dry and free of debris or other deleterious material 
which may affect performance by removing all dust, dirt, loose particles heavy oil residues and 
other deleterious materials that may affect proper installation.  Manufacturer\Supplier must 
enclose application instructions (multilingual) in with each box/package of materials. 
 
Material shall be suitable for use on asphalt concrete surfaces and shall be capable of being 
applied to previously applied pavement marking material of the same composition under normal 
conditions of use.  Marking material must be capable of conforming to pavement contours, breaks 
and faults through the action of traffic within the range of temperatures as specified herein.  The 
markings shall have resealing characteristics, such that it is capable of fusing with itself and 
previously applied thermoplastic when heated with the heat source.  In addition to being capable 
of fusing itself over existing markings such new markings shall be furnished to match the size 
dimensions and shape of existing markings. 
 
Material shall not exude fumes that are toxic or injurious to persons, animals or property when 
heated to the application temperature. 
 
Material shall withstand air and roadway temperature variations from 0 degrees F to 140 degrees 
F without deforming, bleeding, staining, discoloring and shall maintain their original dimensions 
and placement without chipping, spalling, or cracking.  Material shall not deteriorate because of 
contact with sodium chloride, calcium chloride, mild alkalies and acids, or other ice control 
material; oil in the pavement material; or oil and gasoline drippings from vehicles. 
 
Material, except for reversible arrows, shall have factory applied coated surface and intermixed 
beads. Intermixed beads shall be uniformly distributed throughout the material at a minimum of 
30 percent by weight.  Reversible arrows shall have intermixed beads only.  Surface beads for 
reversible arrows shall conform to the requirements of Section 234 and be furnished and applied 
by the installer. 
 
Initial skid resistance value shall be at least 45 BPN when tested in accordance with ASTM E 
303. 
 

http://www.virginiadot.org/business/resources/Materials/Approved_Lists.pdf


Retained retroreflectivity, durability and color of markings shall conform to the following 
requirements after being installed on a northern region test deck for one year. 
 
Retroreflectivity:  Photometric quantity to be measured is coefficient of retroreflected luminance 
(RL) in accordance with the requirements of ASTM E 1710. RL shall be expressed in millicandelas 
per square foot per foot per foot-candle and shall be at least the following values when measured 
in the wheel path area. 
 

 Initial Retained (after 1 Year) 

White 300 90 
Yellow 200 70 

 
Durability:  Material shall have a durability rating of at least 4 when determined in the wheel path 
area. 
 
Retained Daytime Color: Retained daytime color of markings shall conform to the requirements 
of ASTM D 6628. 
 
Initial Nighttime Color: Initial nighttime color of preformed thermoplastic plastic pavement 
marking material shall conform to the following CIE chromaticity coordinate requirements when 
tested in accordance with VTM 111. 
 

CIE CHROMATICITY COORDINATE LIMITS (INITIAL WITH DROP-ON BEADS) 

Color 1  2  3  4  
 x y x y x y x y 

Yellow 0.486 0.439 0.520 0.480 0.560 0.440 0.498 0.426 
 
Material shall not be formulated with any compounds of the heavy metals listed in 40 CFR 261.24 
Table 1 except that barium sulfate is allowed.  Total heavy metal levels, with the exception of 
barium sulfate, shall not exceed 20 times the specified regulatory limits. 
 
Amount and type of yellow pigment and inert filler for yellow material shall be at the option of the 
manufacturer provided the material complies with all other requirements of this specification. 
 
Material to be supplied may be of either of the following types: 
 
o Type where the manufacturer requires preheating of the roadway surface to a specified 

temperature prior to installation of the preformed thermoplastic material.   
 
o Type where the manufacturer requires preheating of the roadway surface prior to 

installation of the preformed thermoplastic material to only remove moisture when 
necessary.   

 
Current manufacturer installation instructions will be used to determine which type material a 
manufacturer produces.  A copy of the instructions shall be provided to the Engineer. 
 
When installing over existing thermoplastic markings new preformed thermoplastic pavement 
markings shall conform to the shape and completely adhere (fuse) to the old existing markings.  
Materials on this list determined not to conform to these requirements based on this verification 
testing will not be acceptable. 
 
Materials failing any of the requirements of this provision will be deemed unacceptable and the 
Contractor shall then furnish acceptable materials meeting these requirements at no additional 
cost to the contract. 
 



III. DESIGN APPLICATIONS 
 
Crosswalks and stop lines shall be installed using preformed thermoplastic pavement markings 
conforming to the details and dimensions of the contract.  Crosswalk lines shall be one foot wide 
and stop lines shall be two feet in width. 
 
Pavement message markings and symbols shall be installed using preformed thermoplastic 
pavement markings conforming to the designs and dimensions detailed in the contract. 
 

IV. MEASUREMENT AND PAYMENT 
 
Preformed thermoplastic pavement marking will be measured in linear feet or each depending 
on the configuration of the message marking (linear, message or symbol) as designated in the 
contract and will be paid for at the contract unit price per linear foot or each as specified by the 
individual message marking.  This price shall include furnishing pavement marking material, 
message or symbol, surface preparation, primer-sealer, additional surface glass beads, 
installation, daily log (Form C-85), guarding devices, or other incidentals recommended for 
installation by the manufacturer. 
 
Payment will be made under: 
 
Pay Item Pay Unit 
Preformed (width) Thermoplastic Linear foot or Each  
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Posts shall conform to breakaway requirements of AASHTO’s Standard Specifications for Structural
Supports for Highway Signs, Luminaires, and Traffic Signals (1994 Edition including revisions). The
Contractor shall provide a copy of the FHWA’s acceptance letter indicating compliance with
breakaway requirements at the time of catalog submission of the posts. Posts shall have 7/16-inch
(+/- 1/64-inch) openings or knockouts spaced 1-inch on centers on all four sides. Posts shall be
installed in accordance with the manufacturer’s recommendations. The Contractor shall provide
shop drawings of the posts, anchors, mounting brackets and stainless steel chemically adhesive
anchors to the Engineer for approval prior to installation.

No more than two 2-inch posts or three 2 ½-inch posts shall be installed within a span of 7-feet.

Posts, anchor system and slip bases shall be installed in accordance with the manufacturer's
recommendations and the additional requirements herein. Installation shall result in the posts being
plumb. Drive caps of the proper size shall be used during the installation of the anchor system to
prevent damage.

Framing of the signs and attachment to the square steel tube sign post shall be in accordance with
Standard WSP-1 except:

" Carriage bolts of the same diameter and material as the lag bolts shown in WSP-1 shall be
used for attachment of the sign to the sign post. A hex nut and flat washer shall be used
with the carriage bolt. Alternate attachment methods may be submitted for approval.

" Type A zee bars shall be used for sign installations on multiple posts or for installation of
multiple signs. Alternate methods may be submitted for approval.

The Contractor shall establish the location of each sign post with a stake bearing the number or
identification designated on the plans. The Engineer, accompanied by the Contractor, will inspect
the locations and advise the Contractor of any necessaryadjustments.

IV. Measurement and Payment of the Specifications is amended to include the following:

Square Tube Steel Sign Post will be measured in linear feet to the nearest linear foot and will be
paid for at the contract bid price per linear foot. Sign post will be measured without slip bases, from
the top of the anchor to the top of the post. This price shall include furnishing and installing the sign
posts, bolts, mounting brackets, anchor system, slip bases, concrete, excavation and disposal of
unsuitable material. This price shall be full compensation for furnishing all labor, material, tools,
equipment, and incidentals necessary to complete the work and all required testing and adjustments.

Square Tube Inner Post will be measured in linear feet to the nearest linear foot and will be paid for
at the contract bid price per linear foot. Inner post will be measured without slip bases, from the top
of the anchor to the top of the inner post. This price shall include furnishing and installing inner post
as specified herein and where indicated on the plans.

Payment will be made under:

Pay Item Pay Unit
Square Tube Steel Sign Post (size) Linear foot
Square Tube inner post Linear foot
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VIRGINIA DEPARTMENT OF TRANSPORTATION 
SPECIAL PROVISION FOR 

TEMPORARY CONSTRUCTION AND PERMANENT PAVEMENT MARKINGS 
 

November 8, 2011 
 
SECTION 704—PAVEMENT MARKING AND MARKERS of the Specifications is amended as follows: 
 

Section 704.02—Materials is amended to add the following: 
 

(d) Flexible temporary pavement markers (FTPMs) shall consist of products from the 
Department’s current Approved List found in the Materials Division’s Manual of Instructions 
(See Flexible temporary pavement marker (FTPM) or web site 
http://www.virginiadot.org/business/materials-download-docs.asp.  All FTPMs shall be new 
product.  FTPMs are suitable for use one year after the date of receipt when stored in 
accordance with the manufacturer's recommendations. 

 
Section 704.03—Procedures is amended to replace the first six paragraphs with the following: 

 
 
PERMANENT AND TEMPORARY PAVEMENT MARKINGS AND FLEXIBLE TEMPORARY 
PAVEMENT MARKERS (FTPMs) 
 
● Permanent pavement markings are durable pavement markings that, when installed, 

provide final traffic guidance after all operations related to the project are complete in 
accordance with the provisions herein, Section 704 of the Specifications and as specified 
elsewhere in the Contract. 

 
Permanent pavement markings shall include skip-line and solid-line centerline markings, 
skip-line and solid-line lane-division markings and, solid-line edge-line markings installed 
on the newly-placed roadways once the surface has cured. 

 
● Temporary construction pavement markings are construction zone pavement markings 

that, when installed, provide limited-duration traffic guidance until permanent pavement 
markings are installed in accordance with Section 704 of the Specifications, as specified 
elsewhere in the Contract, and as follows: 

 
Temporary construction pavement markings for surface treatment, slurry seal, latex emulsion 
treatment, and plant mix shall be: 

 
Type F, Class I pavement markings in accordance with the provisions of Section 704 
of the Specifications except with a modified application for paved surfaces.  Such 
modification shall consist of the light application of Type F, Class I temporary traffic 
paint, 8 to 10 mils thick representing 75 percent of the final pavement marking width 
and with 3 pounds of glass beads per gallon of material. 
 
Temporary construction pavement markings applied to planed (milled) surfaces to be 
overlaid shall consist of a light application of Type F, Class I temporary traffic paint 15 
mils thick, representing 75 percent of the final pavement marking width and with 6 
pounds of glass beads per gallon of material. 
 
Glass beads shall conform to the requirements of Section 234 of the Specifications.  
Skip lines shall be applied in 8-foot lengths and approximately 32 foot gaps.  
Temporary Type F, Class I pavement markings shall be arranged and spaced on 



their installation so as to be completely covered by the application of permanent 
pavement markings.  Failure to place Type F, Class I temporary markings at the 
application rate and spacing specified herein may result in the non-payment for such 
markings.   No eradication of such modified Type F, Class I temporary markings will 
be required when the Contractor installs such temporary construction pavement 
markings as detailed herein and such markings have been in place for no less than 3 
days prior to the application of permanent pavement markings. 
 
Temporary construction pavement markings for plant mix shall also include: 
 
● Type D construction pavement markings in accordance with the requirements 

of Section 704 of the Specifications. 
 

● Flexible temporary pavement markers (FTPMs) are pavement markings that the 
Contractor may choose to substitute for Type D or Type F, Class I pavement markings.  
FTPMs may be used on surface treatment, slurry seal, latex emulsion treatment, and plant 
mix. 

 
FTPMs used for surface treatment, slurry seal or latex emulsion treatment operations 
shall include a removable material covering the reflective lens to protect the lens from being 
obscured or damaged by the paving operation. 
 
The color of FTPM units and their reflective surfaces (white or yellow) shall be the same as 
the temporary construction pavement markings for the type of application (skip-line, solid 
line) they are being used in substitution. 
 
FTPMs may be used to simulate skip-line and solid-line centerline markings and to simulate 
skip-line and solid-line lane-division markings (in accordance with the details furnished 
herein) installed on the newly-placed roadways once the surface has cured.  Please note: 
Temporary edge-line markings will not be required. 

 
Temporary construction pavement markings (and FTPMs) shall include skip-line and solid-line 
centerline markings, and skip-line and solid-line, lane-division line markings installed on the 
newly-placed roadways once the surface has cured or on milled surfaces when the time limits for 
unmarked pavement for the respective volumes of vehicles in Section 704 has been exceeded .  
Please note: Temporary edge-line markings will not be required. 

 
 

MAINTENANCE OF TEMPORARY PAVEMENT MARKINGS AND FLEXIBLE TEMPORARY 
PAVEMENT MARKERS (FTPMs) 

 
Maintenance of Temporary construction pavement markings applied to paved surfaces shall 
be in accordance with the following requirements: 

 
While in place, temporary construction pavement markings sizes, shapes and retroreflectivity 
shall be at least minimally visible under full nighttime conditions from any point adjacent to such 
marking for no less than 120 feet (3 skip lines).  If temporary construction pavement markings 
meet the requirement for this visual evaluation, no additional application (refreshing) is required.  
If temporary construction pavement markings are Type F, Class I and these markings do not 
meet this visual evaluation prior to the time limit for the application of permanent markings, such 
temporary markings shall be refreshed by the application of a lighter application (applied so as to 
enhance visibility but not as to require eradication before application of permanent markings) of 
Type F, Class I marking at the Contractor’s expense when required by the Engineer.  Under 
such circumstances no payment for the eradication of pavement markings will be permitted if 
required before the application of permanent markings.  If other types of permitted temporary 
pavement markings are used and these fail the visual evaluation or in any other respect are 



deficient prior to the time for the installation of permanent markings, these types shall be 
reapplied at the Contractor’s expense when required by the Engineer.  These requirements will 
apply until permanent pavement markings are installed in accordance with the time restrictions in 
Section 704. 
 
FTPMs shall be installed and maintained in accordance with the manufacturer’s 
recommendations and the requirements of the following: 

 
The Contractor shall maintain FTPMs for the time period specified herein or until 
permanent pavement markings are installed in accordance with Section 704 of the 
Specifications.  Damaged or missing FTPMs shall be replaced with new FTPMs of the 
same manufacturing type, color and model.  No more than one FTPM may be 
damaged or missing out of every broken line simulated segment.  No two consecutive 
FTPMs may be damaged or missing on a simulated solid line application, and no more 
than 30 percent of the FTPMs may be damaged or missing on any measured 100-foot 
segment of simulated solid line. 
 
The acceptable ambient air temperature, ambient moisture condition and pavement 
surface condition prior to the installation of the appropriate FTPMs shall be in 
accordance with the manufacturer’s recommendations, a copy of which shall be 
provided to the Engineer prior to installation. 
 
Once applied, FTPMs will be considered for a single use.  If a FTPM is removed before 
permanent markings are installed, it shall be replaced with a new FTPM.  FTPMs may 
remain in place, undamaged, after installation for up to 14 consecutive days.  When 
FTPMs are applied prior to pavement placement, such as with surface treatment, slurry 
seal and latex emulsion treatment, this 14 consecutive-day time limit shall begin at the 
time of actual installation of the FTPMs, not at the time of pavement placement 
completion.  In no case shall any installed FTPMs be permitted to remain once time limits 
require permanent pavement marking installation. 

 
 

PAVEMENT MARKING AND FLEXIBLE TEMPORARY PAVEMENT MARKER (FTPM) 
OPERATIONS 
 
The Contractor shall have a Pavement Marking Technician, certified in accordance with the 
Department’s Materials Certification Program for Pavement Marking, present during all pavement 
marking and marker operations except FTPM operations.  When the Contractor chooses to 
substitute FTPMs for temporary construction pavement markings a certified Pavement Marking 
Technician will not be required for the FTPM operations. 
 
● Permanent Pavement Markings: The type, class, installation procedures and time limits of 

permanent pavement markings shall be in accordance with the provisions specified herein 
and Section 704 of the Specifications. 

 
Installation of permanent pavement marking shall not exceed the 14 calendar-day time 
limitation between pavement placement and completion of permanent pavement marking 
installation.  Once permanent pavement marking operations have begun; all skip-line and 
solid-line centerline markings and skip-line and solid-line lane-division markings shall be 
completed before the operation is stopped.  While the installation of edge lines will not be 
required during the same operation as permanent centerline and lane-division markings; 
edge lines shall be completed within 14 calendar days after the end of the workday when the 
pavement to be marked was placed. 

 



● Temporary construction pavement markings: The type, class, installation procedures and 
time limits of temporary construction pavement markings shall be in accordance with the 
provisions specified herein and Section 704 of the Specifications. 

 
Temporary construction pavement markings, including skip lines, and solid lines shall be 
installed at the same locations that permanent pavement markings shall be installed. 

 
Once temporary construction pavement marking operations have begun, all skip-line and 
solid-line centerline markings, and skip-line and solid-line lane-division markings shall be 
completed before the marking operation is stopped.  The installation of temporary edge-line 
markings will not be required. 
 
Installation and refreshing of (as authorized by the Engineer, if necessary) temporary 
construction pavement markings shall not affect the 14 calendar-day time limitation between 
pavement placement and completion of permanent pavement marking installation. 
 

● Flexible temporary pavement markers (FTPMs): The type, installation procedures and time 
limits for the use of FTPMs shall be in accordance with the manufacturer’s 
recommendations, the provisions specified herein and Section 704 of the Specifications. 

 
Prior to installing FTPMs the Contractor shall submit a plan for substituting FTPMs for 
temporary construction pavement markings to the Engineer for approval.  The Contractor’s 
plan for FTPMs shall be in accordance with the requirements and drawings designated as 
“TYPICAL PLAN FOR FTPM PLACEMENT” included herein. 
 
For surface treatment, slurry seal or latex emulsion treatment operations, the 
appropriate FTPMs shall be installed prior to placing new pavement or treatment.  Upon 
completion of surface treatment, slurry seal or latex emulsion treatment placement, the 
Contractor shall remove the protective covering from the reflective lens of the FTPM prior to 
leaving the work site.  Failure to remove such covering may result in the non-payment for 
that portion type (skip or solid) of temporary pavement marking. 
 
For plant mix operations, the appropriate FTPMs shall be installed on the newly-placed 
pavement after the pavement is thoroughly compacted, has cooled to the FTPMs 
manufacturer’s recommended temperature for installation, and the surface has cured. 
 
Prior to installing FTPMs, the pavement surface shall be free of dirt, dust, debris, moisture, 
oil, and any residue that may be detrimental to successful application.  If such is present, 
the Contractor shall prepare the pavement surface by air blowing or thorough brushing.  

 
FTPMs used to simulate skip lines and solid lines shall be installed at the same locations that 
permanent pavement markings shall be installed. 
 
Once FTPM operations have begun, all skip-line and solid-line centerline markings, and 
skip-line and solid-line lane-division markings shall be completed before the operation is 
stopped.  Please note:  Temporary edge-line markings will not be required. 
 
FTPMs shall be removed and properly disposed of when permanent pavement marking is 
required in accordance with the time limits specified herein.  Used FTPMs removed from the 
pavement when no longer needed or permitted, including all containers, packaging, 
damaged FTPMs and all other miscellaneous items of waste shall be appropriately 
disposed of in a properly permitted waste container in accordance with applicable local, 
state and federal laws and regulations. 

 



Replacement of FTPMs, required to maintain temporary marking, shall not affect the 14 
calendar-day time limitation between pavement placement and completion of permanent 
pavement marking installation. 

 
For newly-placed roadways, permanent pavement marking, temporary construction pavement 
marking or FTPM installation shall be completed in accordance with the time limits specified below 
unless otherwise directed by the Engineer.  Exceptions to the below time limits will be granted only 
for weather restrictions and for installation of Type B, Class VI and epoxy resin pavement 
markings on plant mix roadways.  Installation of Type B, Class VI, pavement markings on plant 
mix roadways are not applicable to these requirements if they are inlaid with the last pass of the 
asphalt roller or directly after the asphalt roller using a separate roller.  Installation of epoxy resin 
pavement markings on newly placed plant mix pavement shall not commence until after 24 hours 
of final surface placement. 
 
 
PERMANENT PAVEMENT MARKINGS, TEMPORARY CONSTRUCTION PAVEMENT 
MARKINGS AND FLEXIBLE TEMPORARY PAVEMENT MARKERS (FTPMs) INSTALLATION 
TIME LIMITS ON ROADWAYS OPEN TO TRAFFIC: 

 
Surface Treatment Operations 
 
The Contractor shall maintain temporary construction pavement markings until the permanent 
pavement markings are installed.  The Contractor shall sweep surface treated roadways prior 
to installation of permanent pavement markings as directed by the Engineer but no earlier 
than 7 days after completion of surface treatment placement.  Permanent pavement marking 
installation shall be completed after sweeping but within 14 calendar days after the end of the 
workday when the surface treatment pavement surface to be marked was placed.   
 
The following governs the installation time limits for temporary construction markings or FTPMs:  
 

● Roads having traffic volumes of 10,000 ADT or more: Temporary construction 
pavement markings shall be installed within 24 hours after the end of the workday the 
unmarked new surface treatment is placed, and maintained until the permanent 
pavement markings are installed.  If FTPMs are used they shall be installed prior to 
placement of surface treatment.   

 
● Roads having traffic volumes between 3,000 and 10,000 ADT: Temporary 

construction pavement markings shall be installed within 48 hours after the end of the 
workday the unmarked new surface treatment is placed, and maintained until the 
permanent pavement markings are installed.  If FTPMs are used they shall be 
installed prior to placement of surface treatment.   

 
● Roads having traffic volumes of 3,000 ADT or less: Temporary construction 

pavement markings or FTPMs will not be required unless determined and authorized 
by the Engineer to be necessary to ensure the safety of the traveling public.  If the 
Engineer requires FTPMs, such markers shall be installed prior to placement of 
surface treatment.   

 
Slurry Seal or Latex Emulsion Treatment Operations 

 
Permanent pavement marking installation shall be completed within 14 calendar days after the 
end of the workday when the slurry seal or latex emulsion treatment pavement surface to be 
marked was placed. 
 



The following governs the installation time limits for temporary construction markings or FTPMs.  
The Contractor shall maintain temporary construction pavement markings until the permanent 
pavement markings are installed: 
 

● Roads having traffic volumes of 10,000 ADT or more: Temporary construction 
pavement markings shall be installed within 24 hours after the end of the workday the 
unmarked new slurry seal or latex emulsion is placed,  and maintained until the 
permanent pavement markings are installed.  If FTPMs are used they shall be 
installed prior to placement of slurry seal or latex emulsion treatment.   

 
● Roads having traffic volumes between 3,000 and 10,000 ADT: Temporary 

construction pavement markings shall be installed within 48 hours after the end of the 
workday the unmarked new slurry seal or latex emulsion is placed, and maintained 
until the permanent pavement markings are installed.  If FTPMs are used they shall 
be installed prior to placement of slurry seal or latex emulsion treatment. . 

 
● Roads having traffic volumes of 3,000 ADT or less: Temporary construction 

pavement markings shall be installed within 72 hours after the end of the workday the 
unmarked new slurry seal or latex emulsion is placed, and maintained until the 
permanent pavement markings are installed.  If FTPMs are used they shall be 
installed prior to placement of slurry seal or latex emulsion treatment.   

 
Plant Mix Operations 
 
Prior to the end of the workday the Contractor shall determine whether permanent pavement 
markings can be installed within 24 hours after the end of the workday.  If the Contractor 
determines that permanent pavement markings can be installed within such time limits, the 
permanent pavement markings shall be installed.  If the Contractor determines that permanent 
pavement markings cannot be installed within such time limits he shall install and maintain 
temporary construction pavement markings or FTPMs until the permanent pavement markings 
are installed.  Permanent pavement marking installation shall be completed within 14 
calendar days after the end of the workday when the plant mix pavement surface to be 
marked was placed. 
 

● Roads having traffic volumes of 10,000 ADT or more: Permanent pavement 
markings, temporary construction pavement markings or FTPMs shall be installed 
within 24 hours after the end of the workday the unmarked plant mix is placed. 

 
● Roads having traffic volumes between 3,000 and 10,000 ADT: Permanent 

pavement markings, temporary construction pavement markings or FTPMs shall be 
installed within 48 hours after the end of the workday the unmarked plant mix is 
placed. 

 
● Roads having traffic volumes of 3,000 ADT or less: Permanent pavement 

markings, temporary construction pavement markings or FTPMs shall be installed 
within 72 hours after the end of the workday the unmarked plant mix is placed. 

 
 

Section 704.04—Measurement and Payment is amended to add the following: 
 
Permanent pavement markings will be measured and paid for as the appropriate pavement line 
marking or pavement message marking pay items and pay units specified in the Contract.  For 
roadways that are surface treated, the cost of sweeping the roadway prior to installing permanent 
pavement markings shall be included in the price bid for such pavement line or message marking 
items. 
 



Temporary construction pavement markings, including flexible temporary pavement markers 
(FTPMs) used in substitution of temporary construction pavement markings, will be measured and 
paid for at the contract unit price per linear foot for the appropriate pavement line marking pay 
items and pay units specified in the Contract.  Where FTPMs are used to simulate skip-line and 
solid-line centerline markings and skip-line and solid-line lane-division markings, the linear foot 
pay unit shall represent all FTPMs required in accordance TYPICAL PLAN FOR FTPM 
PLACEMENT and the requirements herein to simulate that solid or skip line temporary 
construction line marking.  This cost shall include furnishing and application of the temporary 
construction pavement markings or FTPMs, surface preparation, furnishing, installing and 
maintaining temporary construction pavement markings (or FTPMs) for the entire 14 calendar day 
time limit.   
 
Please note: Quantities for temporary construction markings listed in the contract are based on 
one cycle of marking for the 14 day time limitation before permanent markings must be installed.  
If temporary markings require refreshing or reapplication before the expiration of the 14 day time 
limit for the application of permanent markings, refreshing or reapplication shall be at the 
Contractor’s expense.  Such prices shall also include quality control daily logs, traffic control and 
all materials, labor, equipment and incidentals. 
 
Payment will be made under: 
 

Pay Item 
 

Pay Unit 
 

Temporary construction pavement markings and (FTPMs) Linear Foot 
 
Temporary construction pavement markings 

 
Square Foot 

 



TYPICAL PLAN FOR FTPM PLACEMENT 
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SUPPLEMENTAL SECTION 701—TRAFFIC SIGNS  

SECTION 701—TRAFFIC SIGNS 
 
 
SECTION 701—TRAFFIC SIGNS of the Specifications is amended as follows: 

 
Section 701.03—Procedures is amended as follows: 

 
Section 701.03(a)2. Sign panels is amended to include the following: 
 

Extruded sign panels shall be in accordance the drawings and Section 229.02(c) of the 
Specifications. 

 
Section 701.03(d) Erection is amended to replace the first sentence of the first paragraph with the 
following: 
 

Vertical clearance for overhead sign structures shall be no less than 19 feet 0 inch and no 
more than 21 feet 0 inch from the bottom of the lowest mounted sign panel to the crown of 
the roadway unless otherwise specified on the plans 

 
Section 701.03(d) Erection is amended to delete the last sentence of the first paragraph: 
 
Section 701.03(d) Erection is amended to delete the last paragraph: 
 
Section 701.03(d) Erection is amended to include the following: 
 

Overlay panels shall be preformed on a flat surface with no protruding bolts or bolt heads 
on the existing sign panel. 
 
Overlay of overhead sign panels shall be in accordance with the plan details. 

 



(c700i00-0313) SECTION 700—GENERAL of the Specifications is amended as follows: 
 
Section 700.04—Procedures is amended to include the following: 

 
(k) Anchor Bolts 

 
Traffic control device foundations shall have a bolt template positioned for 
correct orientation of the structure with respect to the structure location and 
roadway alignment and to maintain the anchor bolts vertical (plumb) and 
level during construction. 
 
Bolt and/or anchor nut covers shall not be installed on any traffic control 
device structures, unless otherwise specified on the plans. 
 
Anchor bolts in double-nut connections shall extend a minimum of ¼” past 
the second top nut. 
 
The threaded portion of the anchor bolts shall be lubricated with beeswax, 
the bolt manufacturer’s recommended lubricant, or other lubricant as 
approved by the Engineer for proper tensioning before the structure is 
installed. 
 
Double-nut connections installation procedure:  (A minimum of three nuts 
and two hardened washers shall be provided for each anchor bolt.) 

 
1. If bolt(s) are not plumb (vertical), determine if beveled washer(s) 

may be required prior to erection of the structure.  Beveled 
washers shall be used on top of the leveling nut and/or under the 
first top nut if any face of the base plate has a slope greater than 
1:20 and/or any nut could not be brought into firm contact with the 
base plate. 

 
2. Clean and lubricate the exposed thread of all anchor bolts, nuts 

and all bearing surfaces of all leveling nuts.  Re-lubricate the 
exposed threads of the anchor bolts and the threads of the nuts if 
more than 24 hours has elapsed since earlier lubrication, or if the 
anchor bolts and nuts have become wet since they were first 
lubricated. 

 
3. Verify that the nuts can be turned onto the bolts the full length of 

the threads by hand. 
 
4. Turn the leveling nuts onto the anchor bolts and align the nuts to 

the required elevation shown on the shop drawings.  The maximum 
distance between the bottom of the leveling nut and the top of the 
foundation shall be one inch. 

 
5. Place structural hardened washers on top of the leveling nuts (one 

washer corresponding to each anchor bolt). 
 
6. The post or end frame shall be plumbed or aligned as shown on 

the shop drawings.  The maximum space between the bottom of 
the base plate and the top of the foundation shall be the diameter 
of the anchor bolt plus one inch.  Place structural hardened 
washers on top of the base plate (one washer corresponding to 
each anchor bolt), and turn the first top nuts onto the anchor bolts. 



 
7. Tighten first top nuts to a snug-tight condition in a star pattern.  

Snug-tight is defined as the maximum nut rotation resulting from 
the full effort of one person using a 12-inch long wrench or 
equivalent.  A star tightening pattern is one in which the nuts on 
opposite or near-opposite sides of the bolt circle are successively 
tightened in a pattern resembling a star. 

 
8. Tighten bottom leveling nuts to a snug-tight condition in a star 

pattern. 
 
9. At this point, verify again if beveled washers are necessary using 

the criteria from step 1.  If a beveled washer is required, remove 
the structure if necessary, add the beveled washer(s) and retighten 
first top nuts and bottom leveling nuts (in a star pattern) to a snug-
tight condition. 

 
10. Mark the reference position of each first top nut in a snug-tight 

condition with a suitable method on one flat surface of the nut with 
a corresponding reference mark on the base plate at each bolt 
before final tightening of the first top nuts.  Then rotate the first top 
nuts incrementally to one half the required nut rotation specified in 
Table 1 using a star pattern until achieving.  Rotate the first top 
nuts again, using a star pattern, to the full required nut rotation 
specified in Table 1.  For example, if total rotation from snug tight is 
1/6 turn (60°), rotate 30° in each cycle. 

 
Table 1 

 
Anchor Bolt Diameter, 

(in.) 
Nut Rotation beyond Snug - Tight 

ASTM F 1554 
Grade 36 (M314) 

ASTM F 1554 
Grade 55 (M 314) 

≤1½ 1/6 turn (60°) 1/3 turn (120°) 
>1½ 1/12 turn (30°) 1/6 turn (60°) 

 
Nut rotation is relative to anchor bolt.  Anchor bolt nut tensioning 

shall not exceed plus 20°. 
 
Unified Thread Standard (UNC) tensioning is applicable. 
 
Lock nuts and/or split washers shall not be allowed with anchor 
bolts. 
 

11. Anchor bolt connections that have been tightened shall be 
inspected in the presence of the Engineer by a calibrated torque 
wrench.  The torque wrench shall be used to verify that a torque at 
least equal to the verification torque as provided in Table 2 is 
achieved.  A minimum of every other bolt shall be inspected. 

 
  



Table 2 
 

Anchor Bolt Diameter, 
(in.) 

Verification Torque 
ASTM F 1554 

Grade 36 (M314) 
Tension/Torque 

kips/ft-lbs. 

ASTM F 1554 
Grade 55 (M 314) 
Tension/Torque 

kips/ft-lbs. 
1 18 / 180 27 / 270 

1 1/4 28 / 350 44 / 550 

1 1/2 41 / 615 63 / 945 

1 3/4 55 / 962 86 / 1,505 

2 73 / 1,460 113 / 2,260 

2 1/4 94 / 2,115 146 / 3,285 

2 1/2 116 / 2,900 180 / 4,500 

2 3/4 143 / 3,932 222 / 6,105 

3 173 / 5,190 269 / 8,070 

3 1/4 206 / 6,695 320 / 10,400 

3 1/2 242 / 8,470 375 / 13,125 

3 3/4 280 / 10,500 435 / 16,312 

4 321 / 12,840 499 / 19,960 
 
12. Install second top nut on each bolt to snug tight. 
 
13. Contractor shall perform an Ultrasonic test on all anchor bolts in 

accordance with ASTM E114- Ultrasonic Pulse Echo Straight 
Beam Testing by the Contact Method.  Ultrasonic testing personnel 
shall be qualified in accordance with ASNT SNT-TC-1A Level II 
and certified by VDOT Materials Division.  Equipment shall be 
qualified in accordance with AWS D1.5 Section 6, Part C  Anchor 
bolts shall have no indications that are above 10% Full Screen 
Height at the prescribed scanning level.  All indications shall be 
noted on the report and reported to the Project Engineer and 
VDOT Materials Division. 

 
2-21-13 (SPCN) 



SECTION 700 – GENERAL of the Specifications is amended as follows: 

SECTION 700.04(C) CONCRETE FOUNDATIONS is amended to include the following: 

Vented rodent barrier – Prior to erecting tubular structures and poles on concrete 
foundations formed with conduit sweeps, a double lapped ring barrier of standard 
commercial grade 27 gauge hot dipped galvanized 1/8 inch woven wire mesh shall be 
placed inside the foundations bolt circle.  The height of the wire mesh ring barrier shall be 
from the concrete foundation to the top of the leveling nuts and washers plus 1/4 inch.  
The Contractor shall take all necessary steps to assure the wire mesh ring will remain in 
place to eliminate any access through the base plate opening of the tubular structure or 
pole when erected and plumbed.  The Contractor shall not weld or drill to the base plate 
of the pole.  Optional vented rodent barrier designs and materials may be used when 
approved by the Engineer and at no additional cost to the Department. 

     4-2-04(SPCN) 
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SUPPLEMENTAL SECTION 704—PAVEMENT MARKINGS AND MARKERS 

 
 
SECTION 704—PAVEMENT MARKINGS AND MARKERS of the Specifications is amended as follows: 

 
Section 704.02—Materials is amended to include the following: 
 

All pavement markers and pavement marking materials shall be selected from the VDOT Materials 
Division Approved Products List 

 
Section 704.03—Procedures is amended to replace the second sentence of the second paragraph with 
the following: 
 

Pavement markings installations, including symbol/message markings, shall be completed within the 
time limits herein on roadways where the pavement markings have been removed or obscured and 
the roadway is reopened to traffic, unless otherwise directed by the Engineer. 

 
Section 704.03—Procedures is amended to replace the third through fifth paragraphs with the following: 
 

Pavement marking installation on interstates, and other freeways (fully limited-access divided 
roadways with two or more lanes per direction) with posted speed limit of 55 mph and greater, , shall 
be completed within the workday during which the pavement markings were removed, eradicated, or 
obscured prior to reopening the lanes to traffic. 
 
Pavement marking installation on non-freeway roads having traffic volumes of 10,000 ADT or more 
shall be completed within 24 hours after the end of the workday on which the existing pavement 
markings were removed, eradicated, or obscured. 
 
Pavement marking installation on non-freeway roads having traffic volumes between 3,000 and 
10,000 ADT shall be completed within 48 hours after the end of the workday on which the existing 
pavement markings were removed, eradicated, or obscured. 
 
Pavement marking installation on non-freeway roads having traffic volumes of less than 3,000 ADT 
shall be completed within 72 hours after the end of the workday on which the existing pavement 
markings were removed, eradicated, or obscured. 

 
Section 704.03(a) Pavement Markings is amended to replace the seventh through eleventh 
paragraphs with the following: 

 
Pavement message/symbol markings shall be installed using Type B Class I, II, or IV markings 
unless indicated otherwise in the contract documents and shall include, but not be limited to school 
zone markings, railroad crossing markings, accessible (disabled) parking symbols, turn lane 
(elongated) arrows, word messages, etc.  
 
The Contractor shall protect the public against potential damages that may result from pavement 
marking operations.  The Contractor shall be responsible for the complete preparation of the 
pavement surface, including, but not limited to, removing dust, dirt, loose particles, oily residues, 
curing compounds, concrete laitance, residues from eradication, and other foreign matter 
immediately prior to installing pavement markings.  The pavement surface shall be dry when 
tested in accordance with VTM-94 at the time of permanent pavement marking installation.  The 



Contractor shall be responsible for providing the apparatus indicated in VTM-94 that are needed to 
perform the moisture test. 

 
Liquid markings shall be applied so as to prevent splattering and overspray, and shall be 
protected from traffic until track free by the use of traffic control guarding or warning devices as 
necessary.  If a vehicle crosses a pavement marking and tracks it, or if splattering or overspray 
occurs, the affected marking and resultant tracking, overspray or splattering shall be immediately 
eradicated, the affected pavement and other surfaces cleaned and prepared, and new markings 
applied at the Contractor’s expense. 

 
Equipment shall be thoroughly cleaned between changes in colors or types of materials. 

 
Pavement markings shall have clean and well-defined edges without running, bleeding or 
deformation.  Markings shall be uniform in appearance, free of waviness; (the edge of the 
marking not varying more than 1/4 inch in three feet from a straight line or more than one inch in 
fifty feet for a maximum distance of 500 feet) shall be straight on tangent alignment; and shall be 
on a true arc on curved alignment. 

 
The widths of pavement markings shall not deviate more than 1/4 inch on tangent sections, nor 
more than 1/2 inch on curves from the required width.  The length of the gap and the length of the 
individual stripes that form skip lines shall not deviate more than two inches from their required 
lengths.  The length of the gap and individual skip line shall be of such uniformity throughout the 
entire length of each that a normal striping machine shall be able to repeat the pattern and 
superimpose additional striping upon the existing marking. 

 
Glass beads shall be applied at the rate specified herein and shall be evenly distributed over the 
entire surface of the marking.  The Contractor shall apply beads to the surface of liquid markings 
with a bead dispenser attached to the applicator that shall uniformly dispense beads 
simultaneously on and into the just-applied marking.  The bead dispenser shall be equipped with 
a cut-off control synchronized with the applied marking material cut off control so that the beads 
are applied totally on the marking.  Beads shall be applied while the liquid marking is still fluid.  
Approximately 70 percent of the beads shall be buried in the marking, and the remaining 30 
percent shall be 50 to 60 percent embedded in the marking’s surface, unless otherwise specified 
by the pavement marking manufacturer.  Beads installed on crosswalks and stop lines on 
roadways with curbs only (no gutter) may be hand applied for two feet at the end of each line next 
to the curb with 100 percent of the beads embedded 50 to 60 percent into the marking’s surface. 

 
The Contractor shall provide written certification that all preformed symbols/characters, or the 
templates used to create such symbols/characters for non-preformed markings, match the size 
and shape specified in the VDOT Road And Bridge Standards and the contract documents. 

 
Section 704.03(a)2 Type B Markings is amended to replace the second paragraph with the 
following: 
 

Non-truck mounted equipment for application of thermoplastic material shall be of the screed extrude 
type with a screw-drive or shall be self-propelled and regulated to allow for calibration of the amount 
of material applied.  Non-truck mounted equipment for application of epoxy resin material shall also 
be self-propelled and regulated to allow for calibration of the amount of material applied. 

 
Section 704.03(a)2a Thermoplastic (Class I) is replaced with the following: 
 

Thermoplastic (Class I) material shall be applied by screed extrusion, ribbon gun, or spray 
equipment.  Alkyd thermoplastic may be applied directly after the paving operations; however, 
hydrocarbon thermoplastic shall not be applied less than 30 days after the paving operations. 

 



Alkyd and hydrocarbon materials shall not be mixed together.  The Contractor shall ensure 
equipment is thoroughly cleaned when colors or types of material are changed. 

 
Thermoplastic shall not be applied over existing pavement markings of other materials unless the 
existing marking is 90 percent worn away, obscured, or eradicated.  Thermoplastic shall only be 
applied over existing thermoplastic markings if the existing thermoplastic markings are clean and 
not chalky, chipped or powdery in appearance or condition. 

 
Section 704.03(a)2b Poleyester Resin (Class II) is replaced with the following: 
 

Preformed Thermoplastic (Class II) material shall be installed per the manufacturer’s 
recommendations.  When markings are installed on hydraulic cement concrete pavement, primer 
shall be applied first in accordance with manufacturer’s requirements. 
 
Additional glass beads shall be applied evenly to the surface of the preformed thermoplastic 
material for messages and symbols immediately after installation at the rate of 7 pounds per 100 
square feet to facilitate embedment while the material is in a softened state using manufacturer 
approved equipment, bead package, and methods. 

 
Section 704.04—Measurement and Payment is amended to replace paragraphs two and three with 
the following: 

 
Pavement message markings will be measured in units of each or linear feet and will be paid 
for at the contract unit price per each per location or linear foot as applicable for the size and/or 
type and class specified.  This price shall include the pavement marking material, surface 
preparation, quality control tests, daily log, guarding devices, primer/adhesive, and glass beads. 
 
Pavement markers will be measured in units of each for the type specified and will be paid for at 
the contract unit price per each.  This price shall include pavement cutting, surface preparation, 
primer if required, prismatic retroreflectors, adhesive, and castings. 
 
Payment will be made under: 
 

Pay Item 
 

Pay Unit 
 

Pavement message marking (Symbol or Text, Size, Type and Class) Each or linear foot 
(Type)Pavement marker (type pavement) Each 
  

 



Section 704—PAVEMENT MARKINGS AND MARKERS of the Specifications is amended as 
follows: 
 

Table VII-1 Pavement Markings is replaced with the following: 
 

TABLE VII-1 
Pavement Markings 

 

Type Class Name 
Surface Temp. 

at Time of 
Application 

Film 
Thickness 

(mils) 

Pavement 
Surface 

Application Limitations 

A  Traffic paint 50°F+ 15 ± 1 
when wet 

AC 
HCC 

May be applied directly after paving 
operations 

B I Thermoplastic 
Alkyd 50°F+ 

90 ± 5 
when set 

AC 
HCC 

May be applied directly after paving 
operations 

 I Thermoplastic 
Hydrocarbon 50°F+ 90 ± 5 

when set 
AC 

HCC 
Do not apply less than 30 days after 
paving operations 

 II Preformed 
Thermoplastic 50°F+ 120-130 

 
AC 

HCC Manufacturer’s recommendations 

 III Epoxy resin 50°F+ 20 ± 1 
when wet 

AC 
HCC 

Pavement surface needs to be at least 
1 day old 

 IV Plastic-backed 
preformed Tape (Note 1) 60 - 90 AC 

HCC 
Manufacturer’s recommendations 

 VI Profiled 
preformed Tape (Note 1) (Note 1) AC 

HCC 
Manufacturer’s recommendations 

 VII Polyurea (Note 1) 
20 ± 1 

when wet 

AC 
HCC 

Manufacturer’s recommendations 

D II Removable tape (Note 1) (Note 1) AC 
HCC 

Temporary (Construction) pavement 
marking 

E  
Removable 
Black tape 

(Non-Reflective) 
(Note 1) (Note 1) AC 

Temporary (Construction) pavement 
marking for covering existing 
markings 

F I Temporary paint (Note 1) 40 max AC 
HCC 

Temporary (Construction) pavement 
marking 

 
Note 1: In accordance with manufacturer's recommendation. 

 



     5th Amendment          
Poplar Creek 

Part 2 

Special Provisions, Special Provisions Copied Notes 

and Supplemental Specifications 

General Conditions 



VIRGINIA DEPARTMENT OF TRANSPORTATION 
SPECIAL PROVISION FOR 

SECTION 301 – CLEARING AND GRUBBING 
 

November 15, 2006 
 

SECTION 301 – CLEARING AND GRUBBING of the Specifications is amended as follows: 
 

Section 301.02 is amended by replacing the third paragraph with the following:  
 

Stumps, roots, topsoil, other perishable material and nonperishable objects that will be less 
than 5 feet below subgrade within the area directly beneath the pavement and 2 feet 
beyond the outside edge of shoulders shall be removed.  Stumps, roots, perishable and 
non-perishable objects shall be disposed off-site at no additional cost to the Department.  
Suitable topsoil may be used for establishing on-site vegetative cover provided the 
thickness of topsoil does not exceed 12 inches.  However, such material and objects that 
will be more than 5 feet below subgrade within the area directly beneath pavement and 2 
feet beyond the outside edge of shoulders and all such material and objects beneath 
slopes of embankments shall be left in place unless removal is necessary for installation of 
a structure, to prevent detrimental settlement or to ensure stability of embankment slopes 
or structures founded thereon.  The top of stumps left in place shall be not more than 6 
inches above the existing ground surface or low water level.   

 
 



VIRGINIA DEPARTMENT OF TRANSPORTATION 
SPECIAL PROVISION FOR 

WORK ZONE TRAFFIC CONTROL MANAGEMENT 
DESIGN-BUILD PROJECTS 

 
January 14, 2008 

Revised November 2009 
 
I. GENERAL DESCRIPTION 

 
This work shall consist of providing work zone traffic control management in strict compliance with the 
contract, plans, specifications, the Virginia Work Area Protection Manual and the Manual on Uniform 
Traffic Control Devices (MUTCD), including supervision of personnel and the installation, inspection, 
and maintenance of all traffic control devices on the project. 
 

II. REQUIREMENTS 
 

The Design-Builder shall assign a traffic control supervisor (TCS) to provide work zone traffic control 
management for the project.  If the Design-Builder assigns more than one TCS to provide work zone 
traffic control management, a weekly schedule identifying who will be in charge of providing work 
zone traffic control management on a daily basis shall be submitted to the VDOT VDOT Project 
Manager by the Design-Builder. 

 
The TCS shall have a set of traffic control plans and a copy of the edition of the Virginia Work Area 
Protection Manual specified on the plan sheet or in the contract readily available at all times. 
 
A. Certification 

 
Prior to commencing work requiring work zone traffic control management, the Design-Builder 
shall submit to the VDOT Project Manager a valid copy of the Traffic Control Supervisor 
certificate (wallet size card) issued by the American Traffic Safety Services Association (ATSSA), 
or another similarly accredited agency or firm approved by the Department. 

 
The Department will accept the certification by ATSSA or any approved agency or firm only if all 
of the following minimum requirements are met: 

 
1. Successful completion of an Intermediate or Advanced work zone traffic control training 

course approved by the Department. 
 
2. Passing a written examination given by the agency or firm on the approved work zone traffic 

control training course. 
 
3. A minimum of two years full-time field experience in work zone traffic control. The experience 

may be verified by the Department at its discretion. 
 
The TCS certification shall be renewed every four years by the TCS taking and passing a 
recertification test. The recertification test shall be taken through ATSSA or an agency or firm 
approved by the Department.  Recertification shall be done in the fourth year prior to the 
expiration date. 

 
B. Duties 

 
The TCS’s main responsibility shall be work zone traffic control management. The TCS may have 
other assigned duties on the project as approved in writing by the VDOT Project Manager.  The 
following is a listing of the TCS’s primary duties: 

 



1. The TCS(s) shall personally provide work zone traffic control management and supervision 
services at the project site. 

 
2. The TCS(s) shall coordinate the training of flagging and signing personnel. 
 
3. The TCS(s) shall supervise the flagging and signing personnel. 
 
4. The TCS(s) shall coordinate all work zone traffic control operations for the duration of the 

contract, including those of subcontractors, utility companies, and suppliers, to ensure that all 
work zone traffic control is in place and fully operational prior to the commencement of any 
work.  

 
The Department recognizes that the Design-Builder does not have direct control over the 
work zone traffic control operations of the utility companies. The coordination provided by the 
TCS when dealing with utility companies is for the purpose of coordinating concurrent utility 
work zone traffic control with any other construction/maintenance work zone traffic control to 
avoid conflicts. 

 
5. The TCS(s) shall perform daily reviews of work zone traffic control when work activities are 

underway and document in the work zone traffic control daily diary activities taking place and 
any deviation from the traffic control plan, length and timing and mitigation of excessive traffic 
queues, and instances or conflicts or problems with the work zone traffic control and 
corrective actions taken.  In addition, the TCS(s) shall perform weekly reviews of the work 
zone traffic control and document in detail using Forms TE-97001 and 97002.  Every other 
detailed weekly review shall be performed during nighttime hours or as directed by the VDOT 
Project Manager. 

The TCS shall inspect traffic control devices in use for compliance with the ATSSA Quality 
Standards for Work Zone Traffic Control Devices, the Road and Bridge Specifications, and 
the Virginia Work Area Protection Manual.  The TCS shall provide for the immediate repair, 
cleaning, or replacement of traffic control devices not functioning as required to ensure the 
safety of the motorists and construction personnel. 

The traffic control devices shall be inspected by the TCS during working and nonworking 
hours on a schedule approved in writing by the VDOT Project Manager, but as a minimum at 
the beginning and end of each work day or night and once during non-working weekends 
and holidays, and daily on restricted days due to inclement weather or during any work 
shutdown. 

Traffic control devices in use longer than fourteen (14) days shall be inspected by the TCS at 
least once every other week during nighttime periods. 

6. The TCS(s) shall prepare and submit statements concerning road closures, delays, and other 
project activities to the District Public Affairs office as required.  

7. The TCS(s) shall be responsible for notifying the VDOT project Maintenance of Traffic (MOT) 
Coordinator or designee, of all accidents related to the project traffic control. The time and 
date of notification shall be documented in the daily diary. 

8. The TCS(s) assigned to the project shall attend the preconstruction conference and any other 
meeting which involves traffic control. 

9. The TCS(s) shall be responsible for the maintenance, cleanliness, and replacement of traffic 
control devices of the existing traffic control plan during working and non-working hours. 

 
C. Documentation - Traffic Control Diary 

 
The TCS shall maintain a project work zone traffic control diary in a bound book.  The Design-
Builder shall provide a sufficient number of diaries for his or her use. 



 
The TCS shall keep the work zone traffic control diary current on a daily basis, and shall sign 
each daily entry.  Entries shall be made in ink in a format approved by the VDOT Project 
Manager, and there shall be no erasures or white-outs. Incorrect entries shall be struck out and 
then replaced with the correct entry. Photographs may be used to supplement the written text. 

 
The work zone traffic control diary shall, at all times, be available for inspection by the VDOT 
Maintenance of Traffic Coordinator and a copy of the diary shall be submitted to the MOT 
Coordinator on a weekly basis. 
 
The work zone traffic control diary(s) shall become the property of the Department at the 
completion of the project. Failure to submit the diary shall result in the withholding of final 
payment until the diary(s) is submitted. 

 
D. Availability of TCS 

 
Traffic control management shall be provided under the supervision and direction of the TCS on a 
24-hour-per-day basis throughout the duration of the project. 

 
The TCS shall be available on every working day—on call at all times—and available upon the 
VDOT Project Manager’s request during normal working hours and during other than normal 
working hours in the case of emergency.  The provisions for availability of the TCS shall also be 
met during times of partial or full project suspension.  Contact telephone numbers for the TCS(s) 
shall be provided to Department project personnel, the VDOT Project Manager, the Residency 
Administrator, and the region Smart Traffic Center prior to the Design-Builder commencing work 
requiring work zone traffic control management. 

 
E. Failure to Comply 

 
The VDOT Project Manager may suspend all or part of the Design-Builder’s operation(s) for 
failure to comply with the approved “Traffic Control Plan” or failure to correct unsafe traffic 
conditions within 24 hours for critical items and 72 hours for non-critical items after such 
notification is given to the Design-Builder in writing. 

 
In the event that the Design-Builder does not take appropriate action to bring the deficient work 
zone traffic control into compliance with the approved traffic control plan or fails to correct the 
unsafe traffic conditions, the Department may proceed with the corrective action using its own 
forces, equipment, and material to maintain the project and such costs, plus 25 percent for 
supervisory and administrative personnel, will be deducted from the money owed to the Design-
Builder for the project. 

 
The Design-Builder shall not be relieved of the responsibility to provide work zone traffic control 
safety to the traveling public when a project is under full or partial suspension.  When a project is 
under suspension due to the Design-Builder’s failure to comply with this section, or when the 
contract is under liquidated damages, the Design-Builder shall continue to provide work zone 
traffic control management and no additional measurement or payment will be made. 

 
If suspensions or partial suspensions are requested by the Design-Builder, the additional work 
zone traffic control management costs will be at the Design-Builder’s expense. 

 
 



 
 
PERSONNEL REQUIREMENTS FOR WORK ZONE TRAFFIC CONTROL - Section 105 and 512 of the 
Specifications are amended as follows: 

 
Section 105.14—Maintenance During Construction is amended to add the following: 

 
The Contractor shall provide at least one person on the project site during all work operations 
who is currently verified either by the Department in Intermediate Work Zone Traffic Control, or by 
the American Traffic Safety Services Association (ATSSA) as a Traffic Control Supervisor (TCS).  
This person must have the verification card with them while on the project site.  This person shall 
be responsible for the oversight of work zone traffic control within the project limits in compliance 
with the contract requirements involving the plans, specifications, the VWAPM, and the MUTCD. 
This person’s duties shall include the supervision of the installation, adjustment (if necessary), 
inspection, maintenance and removal when no longer required of all traffic control devices on the 
project. 
 
If none of the Contractor’s on-site personnel responsible for the supervision of such work has the 
required verification with them or if they have an outdated verification card showing they are not 
currently verified either by the Department in Intermediate Work Zone Traffic Control, or by the 
American Traffic Safety Services Association (ATSSA) as a Traffic Control Supervisor (TCS) all 
work on the project will be suspended by the Engineer. 
 
The Contractor shall provide at least one person on site who is, at a minimum, verified by the 
Department in Basic Work Zone Traffic Control for each construction and\or maintenance 
operation that involves installing, maintaining, or removing work zone traffic control devices.  This 
person shall be responsible for the placement, maintenance and removal of work zone traffic 
control devices. 
 
In the event none of the Contractor’s on-site personnel of any construction/maintenance 
operation has, at a minimum, the required verification by the Department in Basic Work Zone 
Traffic Control, that construction/maintenance operation will be suspended by the Engineer until 
that operation is appropriately staffed in accordance with the requirements herein. 

 
Section 512.03 Procedures is amended to add (r) Work Zone Traffic Control as the following: 
 

(r) Work Zone Traffic Control: The Contractor shall provide individuals trained in Work 
Zone Traffic Control in accordance with the requirements of Section 105.14 of the 
Specifications. 

 
Section 512.04 Measurement and Payment is amended to add the following: 
 

Basic Work Zone Traffic Control – Separate payment will not be made for providing a person to 
meet the requirements of Section 105.14 of the Specifications.  The cost thereof shall be included 
in the price of other appropriate pay items. 
 
Intermediate Work Zone Traffic Control - Separate payment will not be made for providing a 
person to meet the requirements of Section 105.14 of the Specifications.  The cost thereof shall 
be included in the price of other appropriate pay items. 

 
6-11-09a (SPCN) 
 
 



 
 (c100b02-0912)  LABOR— Job Service Offices:  In advance of the Contract starting date, the 

Contactor may contact the Job Service Office of the Virginia Employment 
Commission at the nearest location to secure referral of available qualified workers 
in all occupational categories.  The closest office may be obtained by accessing the 
VEC website at http://www.vec.virginia.gov/vec-local-offices.  

7-6-12 (SPCN)  



 
 
(c105hf1-0309) SECTION 105.06 SUBCONTRACTING of the Specifications is amended to include 

the following: 
 
Any distribution of work shall be evidenced by a written binding agreement on 
file at the project site.  Where no field office exists, such agreement shall be 
readily available upon request to Department inspector(s) assigned to the 
project.   
 
The provisions contained in Form FHWA-1273 specifically, and other federal 
provisions included with the prime Contract are generally applicable to all 
Federal-aid construction projects and must be made a part of, and physically 
incorporated into all contracts, as well as, appropriate subcontracts for work 
so as to be binding in those agreements. 
 

12-19-08 (SPCN) 
 
 



 
 
(c100ai05-0815) GENERAL PROJECT REQUIREMENTS, SUPPLEMENTAL SPECIFICATIONS 

(SSs), SPECIAL PROVISIONS (SPs) AND SPECIAL PROVISION COPIED 
NOTES (SPCNs) 

 
This project shall be constructed in accordance with: the plans; the Virginia 
Department of Transportation Road and Bridge Specifications, dated 2007; 
the Virginia Department of Transportation Road and Bridge Standards, dated 
2008; the 2011 edition of the Virginia Work Area Protection Manual with 
Revision Number 1 incorporated, dated April 1, 2015; the 2009 edition of the 
MUTCD with Revision Numbers 1 and 2 incorporated, dated May 2012; and 
the 2011 edition of the Virginia Supplement to the MUTCD with Revision 
Number 1 dated September 30, 2013; and the Supplemental Specifications, 
Special Provisions and Special Provision Copied Notes in this contract.  The 
status in the Contract of each of these documents will be in accordance with 
Section 105.12 of the Specifications. 
 
Special Provision Copied Notes in this contract are designated with “(SPCN)” 
after the date. 
 
The information enclosed in parenthesis “()” at the left of each Special 
Provision Copied Note in this contract is file reference information for 
Department use only. The information in the upper left corner above the title 
of each Supplemental Specification and Special Provision in this contract is 
file reference information for Department use only. 
 
The Department has identified the system of measurement to be used on this 
particular project as imperial.  Any imperial unit of measure in this contract 
with an accompanying expression in a metric unit will be referred to 
hereinafter as a “dual unit” measurement.  Such a “dual unit” measurement is 
typically expressed first in the imperial unit followed immediately to the right 
by the metric unit in parenthesis “()” or brackets “[]” where parenthesis is 
used in the sentence to convey other information.  Where a “dual unit” of 
measure appears in this project, only the imperial unit will apply.  The 
accompanying metric unit shown is not to be considered interchangeable and 
mathematically convertible to the imperial unit and shall not be used as an 
alternate or conflicting measurement. 
 

6-10-15 (SPCN) 
 
 



S100B00-0708 
VIRGINIA DEPARTMENT OF TRANSPORTATION  

SPECIAL PROVISION FOR  
PROJECT COMMUNICATION AND DECISION MAKING 

 
January 3, 2005c 

Reissued July 2008 
 

I. DESCRIPTION 
 
The intent of this provision is to establish procedures, processes and guidelines for making decisions 
and managing communications regarding work under contract on construction and maintenance 
projects.  The information contained herein is not meant to be all inclusive but to serve as a minimal 
general framework for promoting efficient and effective communication and decision making at both 
the project and, if needed, executive administrative level.  It is also not meant to override the 
decision-making processes or timeframes of specific contract requirements. 
 

II. DEFINITIONS 
 
For the purposes of this provision the following terms will apply and be defined as follows: 

 
Submittals – Documents required by the contract that the Contractor must submit for the 
Department’s review, acceptance or approval. These may include shop drawings, working 
drawings, material test reports, material certifications, project progress schedules, and schedule 
updates.  The Contractor shall produce submittals as early as practicable when required by the 
contract so as not to delay review and determination of action. 
 
Confirmation of verbal instructions (COVI) - Contractor requested written confirmation of 
agreements and instructions developed in negotiations with the Department concerning the Work 
under contract.  Agreements must be able to be quantified using existing contract procedures and 
will, in the vast majority of cases, not impact contract time and cost.  When time and/or cost are 
impacted, they must be clearly spelled out in the COVI. 
 
Requests for information (RFI) – Requests generated by either the Contractor or the 
Department that the other party supplies information to better understand or clarify a certain 
aspect of the Work. 
 
Requests for owner action (ROA) – Requests when the Contractor asks that the Department 
take certain action(s) the Contractor feels is required for proper completion of a portion of the 
Work or project completion.  
 
Contract change requests (CCR) - Request where the Contractor asks the Department to make 
an equitable adjustment to the contract because of excusable and/or compensable events, 
instructions that have or have not been given or other work requiring time and/or cost beyond that 
specified or envisioned within the original contract.  
 
Requests for contractor action (RCA) – Request generated by the Department where the 
Department asks the Contractor to take certain action that is in the best interests of the project 
and/or is required for proper completion of a portion of the Work or for project completion. 
 
Contract change directives (CCD) – Directive by the Department which instructs the Contractor 
to perform work beyond that specified or envisioned in the original contract and which may 
specify instructions, time, and cost(s) to make an equitable adjustment to the original contract. 
 



Responsible Person – The individual in the normal or escalated resolution process, for either 
the Contractor or the Department, having the direct authority, responsibility and accountability to 
formulate and respond to each category of information request. 
 

III. PROCESS FOR DECISION MAKING 
 
Project teams composed on responsible individuals directly involved in the administration, 
prosecution, and inspection of the Work from the Contractor and the Department shall define and 
agree upon the field decision-making process during the pre-construction conference.  This 
information relative to the process should be written down and distributed to all parties of the process 
once it is established.  Where there are responsibility, authority or personnel changes associated with 
this process such changes shall be distributed to all affected parties as quickly as practicable after 
they are effective so as not to delay or impede this process. 
 
The process for making field decisions with respect to the Work detailed in the contract basically 
requires the following steps: 
 

1. The Contractor and the Engineer agree on the decision-making process, the identity, 
authority and accountability of the individuals involved and on the cycle times for response for 
each category of decision. 

2. The party requiring the information generates the appropriate request documents, and calls 
for a decision from the individual who is accountable for the particular facet of the Work under 
consideration within the agreed period. 

3. The responding party has an internal decision-making process that supports the individual 
who is accountable and provides the information required within the agreed period for each 
category of request. 

4. The party receiving the decision has an internal process for accepting the decision or 
referring it for further action within an agreed period of time. 

 
The process also requires that clear and well-understood mechanisms be in place to log and track 
requests, document the age and status of outstanding requests and actions to be taken on requests 
that have not been answered within the agreed period. 
 
Both the Department and the Contractor shall agree on the following: 
 

● The documentation and perhaps format to be developed for each category of information 
requested, 

● The name (as opposed to organizational position) of all individuals with the responsibility, 
authority and accountability to formulate and respond to each category of information 
requested.  The District Administrator (DA) or Chief Executive Officer (CEO) of the Contractor 
may delegate the responsibility and authority for formulating and responding to requests, 
however, the accountability for meeting the established response time(s) remains with the 
District Administrator and CEO.   

● The cycle times for each stage in the decision-making process, 
● The performance measures to be used to manage the process, 
● The action to be taken if cycle times are not achieved and information is not provided in a 

timely manner. 
 
The following general guideline and timeframe matrix will apply to the various requests for action.  
Again, please note these guidelines are general in scope and may not apply to specific contract 
timeframes for response identified within the requirements of the Contract documents.  In such cases, 
specific contract requirements for information shall apply. 
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SS51202-0909                                                                                                                 December 2, 2009 
 

VIRGINIA DEPARTMENT OF TRANSPORTATION 
2007 ROAD AND BRIDGE SUPPLEMENTAL SPECIFICATIONS 

 
SUPPLEMENTAL SECTION 512—MAINTAINING TRAFFIC 

DESIGN-BUILD PROJECTS 
 
SECTION 512—MAINTAINING TRAFFIC of the Specifications is amended as follows: 
 

Section 512.03(a) Signs is amended to replace the last paragraph with the following: 
 
When construction signs are covered to prevent the display of the message, the entire sign shall be 
covered with silt fence or other materials approved by the Quality Assurance Manager such that no 
portion of the message side of the sign shall be visible.  Plywood shall be used on ground-mounted 
construction signs only.  Attachment methods used to attach the covering material to the signs shall 
be of a durable construction that will prevent the unintentional detachment of the material from the 
sign.  At no times shall a construction sign and/or post be rotated to prevent the display of the 
message.  In addition, the posts where the signs are being covered shall have two ED-3 Type II 
delineators mounting vertically on the post below the signs at a height of 4 feet to the top of the 
topmost delineator.  The bottom delineator shall be mounted 6 inches below the top delineator. 

 
Section 512.03(b) Flagger Service and Pilot Vehicles is amended to replace the last paragraph with 
the following: 
 

Portable traffic control signals conforming to the requirements of Section 512.03(h)2 of the 
Specifications may be used in lieu of flagger service when specified or approved by the Regional 
Traffic Engineer.  When portable traffic control signals are used in lieu of flagger service, the 
portable traffic control signals will be measured and paid for separately. 
 

Section 512.03(e)b. Group 2 devices is amended to replace the first paragraph with the following: 
 

b. Group 2 devices shall be drums or vertical panels.  Drums shall be round, or partially 
round with no more than one flat side; made from plastic; have a minimum height of 36 
inches, have a cross-sectional width no less than 18 inches in any direction; and conform 
to the requirements of the Virginia Work Area Protection Manual.  Drums shall be 
designed to allow for separation of ballast and drum upon vehicular impact but not from wind 
and vacuum created by passing vehicles.  Drums of two-piece design, i.e., drum and 
associated base, shall utilize sufficient amounts of enclosed sand at the base in accordance 
with the manufacturer’s recommendations to provide stable drum support.  The base shall 
be not greater than 5 inches in height.  Two-piece drums may also utilize a flared drum 
foundation and collar of not more than 5 inches in height and of suitable shape and weight to 
provide stable support.  One-piece drums may be used provided they comply with these 
above requirements. 

 
 
 



SF030AF-0708                                                                                                             Reissued July 2008 
VIRGINIA DEPARTMENT OF TRANSPORTATION 

SPECIAL PROVISION FOR 
NOTICE OF REQUIREMENT FOR AFFIRMATIVE ACTION TO ENSURE 
EQUAL EMPLOYMENT OPPORTUNITY (EXECUTIVE ORDER 11246) 

 
 
1. The Offeror's or Bidder's attention is called to the "Equal Opportunity Clause" and the "Standard Federal 

Equal Employment Opportunity Construction Contract Specifications" set forth herein. 
 
2. The goals for female and minority participation, expressed in percentage terms of the Contractor's 

aggregate work force in each trade on all construction works in the covered area, are as follows: 
 
Females- 6.9% 
Minorities - See Attachment "A" 

 
The goals are applicable to all the Contractor's construction work performed in the covered area, whether 
or not it is Federal or federally assisted. If the Contractor performs construction work in a geographical 
area located outside of the covered area, it shall apply the goals established for such geographical area 
where the work is actually performed. With regard to this second area, the Contractor also is subject to 
the goals for both its federally involved and non-federally involved construction. 
 
The Contractor's compliance with the Executive Order and the regulations in 41 CFR Part 60-4 shall be 
based on its implementation of the Equal Opportunity Clause, specific affirmative action obligations 
required by the specifications, set forth in 41 CFR 60-4.3(a), and its efforts to meet the goals established 
herein. The hours of minority and female employment and training must be substantially uniform 
throughout the length of the contract, and in each trade, and the Contractor shall make a good faith effort 
to employ minorities and women evenly on each of its projects. The transfer of minority or female 
employees or trainees from Contractor to Contractor or from project to project for the sole purpose of 
meeting the Contractor's goals shall be a violation of the contract, the Executives Order and the 
regulations in 41 CFR Part 60-4. Compliance with the goals will be measured against the total work 
hours performed. 
 

3. The Contractor shall provide written notification to the Director of the Office of Federal Contract 
Compliance Programs within 10 workings days the award of any construction subcontract in excess of 
$10,000 at any tier for construction works under this contract. The notification shall list the name, address 
and telephone number of the subcontractor, employer identification number, estimated dollar amount of 
the subcontract, estimated starting and completion dates of the subcontract and the geographical area in 
which the contract is to be performed. 

 
 

STANDARD FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 
CONSTRUCTION CONTRACT SPECIFICATIONS (EXECUTIVE ORDER 11246) 

 
1. As, used in this provision: 
 

a. "Covered area" means the geographical area described in the solicitation from which this contract 
resulted; 

 
b. "Director" means Director, Office of Federal Contract Compliance Programs, United States 

Department of Labor, or any person to whom the Director delegates authority; 
 
c. "Employer identification number" means the Federal Social Security number used on the Employer's 

Quarterly Federal Tax Return, U. S. Treasury Department Form 941; 
 
d. "Minority" includes: 



 
(i) Black (all persons having origins in any of the Black African racial groups not of Hispanic origin); 
 
(ii) Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South American or other 

Spanish Culture or origin, regardless of race); 
 
(iii) Asian and Pacific Islander (all persons having origins in any of the original peoples of the Far 

East, Southeast Asia, the Indian Subcontinent, or the Pacific Islands); and 
 
(iv) American Indian or Alaskan Native (all persons having origins in any of the original peoples of 

North America and maintaining identifiable tribal affiliations through membership and 
participation or community identification). 

 
2. Whenever the Contractor, or any Subcontractor at any tier, subcontracts a portion of the work involving 

any construction trade, it shall physically include in each subcontract in excess of $10,000 the provisions 
of these specifications and the Notice which contains the applicable goals for minority and female 
participation. 

 
3. If the Contractor is participating (pursuant to 41 CFR 60-4.5) in a Hometown Plan approved by the U. S. 

Department of Labor in the covered area either individually or through an association, its affirmative 
action obligations on all work in the Plan area (including goals and timetables) shall be in accordance 
with that Plan for those trades which have unions participating in the Plan.  Contractors must be able to 
demonstrate their participation in and compliance with the provisions of any such Hometown Plan.  Each 
Contractor or Subcontractor participating in an approved Plan is individually required to comply with its 
obligations under the EEO clause, and to make a good faith effort to achieve each goal under the Plan in 
each trade in which it has employees.  The overall good faith performance by other Contractors and 
Subcontractors toward a goal in an approved Plan does not excuse any covered Contractor's or 
Subcontractor's failure to take good faith efforts to achieve the Plan goals and timetables. 

 
4. The Contractor shall implement the specific affirmative action standards provided in paragraphs 7 a 

through p of these specifications.  The goals set forth in the solicitation from which this contract resulted 
are expressed as percentages of the total hours of employment and training of minority and female 
utilization the Contractor should reasonably be able to achieve in each construction trade in which it has 
employees in the coverer area.  Covered construction Contractors performing construction work in 
geographical areas where they do not have a Federal or federally assisted construction contract shall 
apply the minority and female goals established for the geographical area where the work is being 
performed.  Goals are published periodically in the Federal Register in notice form, and such notices may 
be obtained from any Office of Federal Contract Compliance Programs office or from Federal 
procurement contracting officers.  The Contractor is expected to make substantially uniform progress in 
meeting its goals in each craft during the period specified. 

 
5. Neither the provisions of any collective bargaining agreement, nor the failure by a union with whom the 

Contractor has a collective bargaining agreement, to refer either minorities or women shall excuse the 
Contractor's obligations under these specifications, Executive Order 11246, or the regulations 
promulgated pursuant thereto. 

 
6. In order for the nonworking training hours of apprentices and trainees to be counted in meeting the goals, 

such apprentices and trainees must be employed by the Contractor during the training period, and the 
Contractor must have made a commitment to employ the apprentices and trainees at the completion of 
their training, subject to the availability of employment opportunities.  Trainees must be trained pursuant 
to training programs approved by the U. S. Department of Labor. 

 
7. The Contractor shall take specific affirmative actions to ensure equal employment opportunity.  The 

evaluation of the Contractor's compliance with these specifications shall be based upon its effort to 
achieve maximum results from its actions.  The Contractor shall document these efforts fully, and shall 
implement affirmative action steps at least as extensive as the following: 



 
a. Ensure and maintain a working environment free of harassment, intimidation, and coercion at all 

sites, and in all facilities at which the Contractor's employees are assigned to work.  The Contractor, 
where possible, shall assign two or more women to each construction project.  The Contractor shall 
specifically ensure that all foreman, superintendents and other on-site supervisory personnel are 
aware of and carry out the Contractor's obligation to maintain such a working environment, with 
specific attention to minority or female individuals working at such sites in such facilities. 

 
b. Establish and maintain a current list of minority and female recruitment sources, provide written 

notification to minority and female recruitment sources and to community organizations when the 
Contractor or its unions have employment opportunities available, and maintain a record of the 
organizations' responses. 

 
c. Maintain a current file of the names, addresses and telephone numbers of each minority and female 

off the street applicant and minority or female referral from a union, a recruitment source or 
community organization and of what action was taken with respect to each such individual.  If such 
individual was sent to the union hiring hall for referral and was not referred back to the Contractor by 
the union, or if referred, not employed by the Contractor, this shall be documented in the file with the 
reason therefore, along with whatever additional actions the Contractor may have taken. 

 
d. Provide immediate written notification to the Director when the union or unions which the Contractor 

has a collective bargaining agreement has not referred to the Contractor a minority person or women 
sent by the Contractor, or when the Contractor has other information that the union referral process 
has impeded the Contractor's efforts to meet its obligations. 

 
e. Develop on-the-job training opportunities and/or participate in training programs for the area which 

expressly include minorities and women, including upgrading programs and apprenticeship and 
trainee programs relevant to the Contractor's employment needs, especially those programs funded 
or approved by the Department of Labor.  The Contractor shall provide notice of these programs to 
the sources complied under 7b above. 

 
f. Disseminate the Contractor's EEO policy by providing notice of the policy to unions and training 

programs and requesting their cooperation in assisting the Contractor in meeting its EEO obligations; 
by including it in any policy manual and collective bargaining agreement; by publicizing it in the 
company newspaper or annual report; by specific review of the policy with all management 
personnel and with all minority and female employees at least once a year; and by posting the 
company EEO policy on bulletin boards accessible to all employees at each location where 
construction work is performed. 

 
g. Review, at least annually, the company's EEO policy and affirmative action obligations under these 

specifications with all employees having any responsibility for hiring, assignment, layoff, termination, 
or other employment decisions including specific review of these items with onsite supervisory 
personnel such as Superintendents and General Foremen prior to the initiation of construction work 
at any job site.  A written record shall be made and maintained identifying the time and place of these 
meetings, persons attending, subject matter discussed and disposition of the subject matter. 

 
h. Disseminate the Contractor's EEO policy externally by including in any news media advertisement 

that the Contractor is "An Equal Opportunity Employer" for minority and female, and providing written 
notification to and discussing the Contractor's EEO policy with other Contractors and Subcontractors 
with whom the Contractor does or anticipates doing business. 

 
i. Directs its recruitment efforts, both oral and written, to minority, female and community organizations, 

to schools with minority and female students and to minority and recruitment and training 
organizations serving the Contractor's recruitment area and employment needs.  Not later than one 
month prior to the date for the acceptance of applications for apprenticeship or other training by 



recruitment source, the Contractor shall send written notification to organizations such as the above, 
describing the openings, screening procedures and tests to be used m the selection process. 

 
j. Encourage present minority and female employees to recruit other minority persons and women and, 

where reasonable, provide after school, summer and vacation employment to minority and female 
youth both on the site and in other areas of Contractor's workforce. 

 
k. Validate all tests and other selection requirements where there is an obligation to do so under 41 

CFR Part 60-3. 
 
l. Conduct, at least annually, an inventory and evaluation of all minority and female personnel for 

promotional opportunities and encourage these employees to seek or to prepare for such 
opportunities through appropriate training or other means. 

 
m. Ensure that seniority practices, job classifications, work assignments and other personnel practices, 

do not have a discriminatory effect by continually monitoring all personnel and employment related 
activities to ensure that the EEO policy and the Contractor's obligations under these specifications 
are being carried out. 

 
n. Ensure that all facilities and company activities are nonsegregated, except that separate or 

single-user toilet and necessary changing facilities shall be provided to assure privacy between the 
sexes. 

 
o. Document and maintain a record of all solicitations of offers for subcontracts from minority and 

female construction contractors and suppliers, including circulation of solicitations to minority and 
female contractor associations and other business associations. 

 
p. Conduct a review, at least annually, of all supervisors' adherence to and performance under the 

Contractor's EEO policies and affirmative action obligations. 
 

8. Contractors are encouraged to participate in voluntary associations which assist in fulfilling one or more 
of their affirmative action obligations (7a through p). The efforts of a contractor association, joint 
contractor-union, contractor-community, or other similar group of which the contractor is a member and 
participant, may be asserted as fulfilling any one or more of its obligations under 7a through p of these 
Specifications provided that the contractor actively participates in the group, makes every effort to assure 
that the group has a positive impact on the employment of minorities and women in the industry, ensures 
that the concrete benefits of the program are reflected in the Contractor's minority and female workforce 
participation, makes a good faith effort to meet its individual goals and timetables and can provide access 
to documentation which demonstrates the effectiveness of actions taken on behalf of the Contractor. The 
obligation to comply, however, is the Contractor's and failure of such a group to fulfill an obligation shall 
not be a defense for the Contractor's noncompliance. 

 
9. Goals for women have been established. However, the Contractor IS required to provide equal 

employment opportunity and to take affirmative action for all minority groups, both male and female and 
all women, both minority and non-minority. Consequently, the Contractor may be in violation of the 
Executive Order if a particular group is employed in a substantially disparate manner, that is even 
thought the Contractor has achieved its goals for women, the Contractor may be in violation of the 
Executive Order if a specific minority group of women is underutilized. 

 
10. The Contractor shall not use the goals and timetables or affirmative action standards to discriminate 

against any person because of race, color, religion, sex or nation origin. 
 
11. The Contractor shall not enter into any Subcontract with any person or firm debarred from Government 

contracts pursuant to Executive Order 11246. 
 



12. The Contractor shall carry out such sanctions and penalties for violation of these specifications and the 
Equal Opportunity Clause, including suspension, termination and cancellation of existing subcontracts as 
may be imposed or ordered pursuant to Executive Order 11246, as amended, and its implementing 
regulations by the Office of Federal Contract Compliance Programs.  Any Contractor who fails to carry 
out such sanctions and penalties shall be in violation of these specifications and Executive Order 11246. 
as amended. 

 
13. The Contractor, in fulfilling its obligations under these specifications shall implement specific affirmative 

action steps, at least as extensive as those standards prescribed in paragraph 7 of these specifications, 
so as to achieve maximum results from Its efforts to ensure equal employment opportunity. If the 
Contractor fails to comply with the requirements of the Executive Order, the implementing regulations, or 
these specifications, the Director will proceed in accordance with 41 CFR 60-4.8. 

 
14. The Contractor shall designate and make known to the Department a responsible official as the EEO 

Officer to monitor all employment related activity, to ensure that the company EEO policy is being carried 
out, to submit reports relating to the provisions hereof as may be required by the Government and to 
keep records.  Records shall at least include for each employee the name, address, telephone numbers, 
construction trade, union affiliation if any, employee identification number when assigned, social security 
number, race, sex, status (e.g., mechanic, apprentice, trainee, helper, or laborer), dates of changes in 
status, hours worked per week in the indicated trade, rate of pay, and locations at which the work was 
performed. Records shall be maintained in an easily understandable and retrievable form; however, to 
the degree that existing records satisfy this requirement, Contractors will not be required to maintain 
separate records. 

 
15. Nothing herein provided shall be construed as a limitation upon the application of other laws which 

establish different standards of compliance or upon the application of requirements for the hiring of local 
or other area residents (e.g., those under the Public Works Employment Act of 1977 and the Community 
Development Block Grant Program). 

 
 

ATTACHMENT A 
 

Economic Area Goal (Percent) 
      
Virginia: 
 021 Roanoke-Lynchburg, VA 
  SMSA Counties: 
   4640 Lynchburg, VA ..................................................................................................... 19.3 
    VA Amherst; VA Appomattox; VA Campbell; VA Lynchburg  
   6800 Roanoke, VA ....................................................................................................... 10.2 
    VA Botetourt; VA Craig; VA Roanoke; VA Roanoke City; VA Salem  
  Non-SMSA Counties ............................................................................................................. 12.0 
    VA Alleghany; VA Augusta; VA Bath; VA Bedford; VA Bland; VA Carroll;  
    VA Floyd; VA Franklin; VA Giles; VA Grayson; VA Henry; VA Highland;  
    VA Montgomery; VA Nelson; VA Patrick; VA Pittsylvania; VA Pulaski;  
    VA Rockbridge; VA Rockingham; VA Wythe; VA Bedford City; VA Buena 

Vista: 
 

    VA Clifton Forge; VA Covington; VA Danville; VA Galax; VA Harrisonburg;  
    VA Lexington; VA Martinsville; VA Radford; VA Staunton; VA Waynesboro; 

WV Pendleton. 
 

 022 Richmond, VA 
  SMSA Counties: 
   6140 Petersburg - Colonial Heights - Hopewell, VA .................................................... 30.6 
    VA Dinwiddie; VA Prince George; VA Colonial Heights; VA Hopewell;  
    VA Petersburg.  
   6760 Richmond, VA ...................................................................................................... 24.9 



    VA Charles City; VA Chesterfield; VA Goochland, VA Hanover; VA  
    Henrico; VA New Kent; VA Powhatan; VA Richmond.  
  Non-SMSA Counties ............................................................................................................. 27.9 
    VA Albemarle; VA Amelia; VA Brunswick; VA Buckingham, VA Caroline;  
    VA Charlotte; VA Cumberland; VA Essex; VA Fluvanna; VA Greene; VA  
    Greensville; VA Halifax; VA King and Queen; VA King William; VA  
    Lancaster; VA Louisa; VA Lunenburg; VA Madison; VA Mecklenburg; VA  
    Northumberland; VA Nottoway; VA Orange; VA Prince Edward; VA Richmond  
    VA Sussex; VA Charlottesville; VA Emporia; VA South Boston  
 023 Norfolk - Virginia Beach - Newport News VA: 
  SMSA Counties: 
   5680 Newport News- Hampton, VA ............................................................................. 27.1 
    VA Gloucester; VA James City; VA York; VA Hampton; VA Newport  
    News; VA Williamsburg.  
    5720 Norfolk - Virginia Beach - Portsmouth, VA - NC ......................................... 26.6 
    NC Currituck; VA Chesapeake; VA Norfolk; VA Portsmouth; VA  
    Suffolk; VA Virginia Beach.  
  Non-SMSA Counties ............................................................................................................. 29.7 
    NC Bertie; NC Camden; NC Chowan; NC Gates; NC Hertford;  
    NC Pasquotank; NC Perquimans; VA lsle of Wight; VA Matthews;  
    VA Middlesex; VA Southampton; VA Surry; VA Franklin.  
Washington, DC: 
 020 Washington, DC. 
  SMSA Counties: 
   8840 Washington, DC - MD - VA  ................................................................................  28.0 
    DC District of Columbia; MD Charles; MD Montgomery MD Prince  
    Georges; VA Arlington; VA Fairfax; VA Loudoun; VA Prince William  
    VA Alexandria; VA Fairfax City; VA Falls Church.  
  Non- SMSA Counties ............................................................................................................ 25.2 
    MD Calvert; MD Frederick; MD St. Marys: MD Washington; VA Clarke;  
    VA Culpeper; VA Fauquier; VA Frederick; VA King George; VA Page; VA  
    Rappahannock; VA Shenandoah; VA Spotsylvania; VA Stafford; VA  
    Warren: VA Westmoreland; VA Fredericksburg; VA Winchester WV Berkeley;  
    WV Grant; WV Hampshire; WV Hardy; WV Jefferson; WV Morgan.  
Tennessee: 
 052 Johnson City - Kingsport - Bristol, TN - VA 
  SMSA Counties: 
   3630 Johnson City - Kingsport -Bristol, TN-VA ............................................................ 2.6 
    TN Carter; TN Hawkins; TN Sullivan; TN Washington; VA Scott: VA  
    Washington; VA Bristol.  
  Non-SMSA Counties ............................................................................................................. 3.2 
    TN Greene; TN Johnson; VA Buchanan; VA Dickenson; VA Lee;  
    VA Russell; VA Smyth; VA Tazewell; VA Wise; VA Norton; WV McDowell;  
    WV Mercer.  
Maryland: 
 019 Baltimore MD 
  Non-SMSA Counties ............................................................................................................ 23.6 
    MD Caroline; MD Dorchester; MD Kent; MD Queen Annes; MD Somerset;  
    MD Talbot; MD Wicomico; MD Worchester; VA Accomack; VA 

Northampton. 
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       ATTACHMENT 2.2                                                5th Amendment 
              FG PART 2 
MINIMUM DESIGN CRITERIA 

             (Project Specific) 
 

 
1 

 
 

Mainline – US Route 121, Poplar Creek Section: Two Lane Finished-Grade Road 
(GS-1 – Rural Principal Arterial, Other Principal Arterials, Mountainous)  

 
 

Design Speed: 60 mph 
 

Min. Lane Width 12 feet (does not include widening if required in curves) 

Min. Radius: 1204 feet 

Max. Grade: 6%  
 

Min. Stopping 
Sight Distance: 570 feet; for grades ≥ 3%, see Table 3-2 

AASHTO A policy on Geometric Design of Highways and Streets 
(2011) 

Max. e: 8% 

Cut Slope: 
Soil Cut: In accordance with Project Specifications 

 
Rock Cut: In accordance with Technical Requirements 

 
Fill Slopes: 2.0H:1.0V with horizontal benches (sloped to drain) at 

50 feet vertical intervals 
Min. Width of 
Right of Way Limits: 150 feet 

 
 

Ascending/Descending Grades: 
 

On ascending grades, a climbing lane analysis shall be performed using the Truck Speed Profile Model 
found in NCHRP (National Corporate Highway Research Program) Report 505 titled Review of Truck 
Characteristics as Factors in Roadway Design. Climbing lanes are to be added at locations where the 
posted truck travel speed is reduced by more than 10 mph. The truck weight to horsepower ratio is 200 
lb./hp. On extended lengths of maximum or near maximum descending grades, truck emergency escape 
ramps shall be added where analysis indicates they are required. The analysis shall be based on National 
Cooperative Highway Research Program, Synthesis of Highway Practice 178, Truck Escape Ramps, 
May,1992.



 
 
       ATTACHMENT 2.2                                                5th Amendment 
              FG PART 2 
MINIMUM DESIGN CRITERIA 

             (Project Specific) 
 

2 

 
 

Connector Road: Route 604 
(GS-3 – Rural Collector Road (Minor), Mountainous with Average Daily Traffic Volume of 

400 to 1500) 
 
 
Design Speed: 35 mph 

 

Min. Lane Width 12 feet (does not include widening if required in curves) 
 

Min. Radius: 135 feet* 

Max. Grade: 14%* 

Min. Stopping 
Sight Distance: 250 feet; for grades ≥3%, see Table 3-2 

AASHTO A policy on Geometric Design of Highways and Streets 
(2011) 

 

 
 

Max. e: 8% Cut 

Slope: 
Soil Cut: In accordance with Project Specifications 

 
Rock Cut: In accordance with Technical Requirements 

 
Fill Slopes: 2.0H:1.0V with horizontal benches (sloped to drain) at 

50 feet vertical intervals 
Min Width of 
Right of Way Limits: 60 feet 
 

 
 

 
 
*See Design Exception 
 
 
 
 
 
 
 
 
 
 
 



 
 
 
 
       ATTACHMENT 2.2                                                5th Amendment 
              FG PART 2 

MINIMUM DESIGN CRITERIA 
             (Project Specific) 

 

3 

                       
Connector Road: Route 615 

(GS-4 – Rural Local Road, Mountainous with Average Daily Traffic Volume of under 400) 
 
 
Design Speed: 25 mph 

 

Min. Lane Width 12 feet (does not include widening if required in curves) 

Min. Radius: 135 feet  

Max. Grade: 15%  

Min. Stopping 
Sight Distance: 155 feet; for grades ≥3%, see Table 3-2 

AASHTO A policy on Geometric Design of Highways and Streets 
(2011) 

 

 
 

Max. e: 8% Cut Slope: 
Soil Cut: In accordance with Project Specifications 

 
Rock Cut: In accordance with Technical Requirements 

 
Fill Slopes: 2.0H:1.0V with horizontal benches (sloped to drain) at 

50 feet vertical intervals 
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$DGN$

PROJECT MANAGER

SURVEYED BY

DESIGN SUPERVISED BY

DESIGNED BY

PROJECT SHEET NO.

DESIGN FEATURES RELATING TO CONSTRUCTION
OR TO REGULATION AND CONTROL OF TRAFFIC
MAY BE SUBJECT TO CHANGE AS DEEMED

NECESSARY BY THE DEPARTMENT

Not To Scale

NOT TO SCALE

1

5

INSET A

42 3

PAVEMENT LEGEND

1 1.5" ASPHALT CONCRETE TYPE SM-12.5D @ 165 LBS/SY

SM-9.5 AS A SURFACE LEVELING COURSE @ 84 LBS/SY2

3 6" ASPHALT CONCRETE TYPE BM-25.0

4 6" AGGREGATE BASE MATERIAL,  TYPE1,  NO.  21B

5

6 7
8

6

7

8

ASPHALT CONCRETE TYPE IM-19.0A @ 165 LBS/SY

3" ASPHALT CONCRETE TYPE BM-25.0

NO.  21B (DAYLIGHT AS SHOWN)

VARIABLE DEPTH AGGREGATE BASE MATERIAL,  TYPE 1,

12" AGGREGATE MATERIAL NO.  1 (DAYLIGHT AS SHOWN)

2%

12’

STD.  GS-11

(NC)

5%

Inset A

2%

(NC)

12’

1’

BL

CONST.

LANE LANE

5%STD.  GS-11

1’

10’

4: 1

STD.  GR-2A

STD.  GR-2A

4: 1

10’

Finished-Grade Project With Rockfall Fence in Cut

AND TYPICAL TWO LANE WITH CLIMBING LANE NORMAL CROWN SECTION
TYPICAL TWO LANE NORMAL CROWN SECTION

POPLAR CREEK PHASE A SECTION
ROUTE 121 460 CORRIDOR Q

FG Poplar Creek - 5th Amendment
ATTACHMENT 2.2A

and Superelevation Rotation

Point of Finished Grade

FOR GR-2A (SEE NOTE 2)

2’ CLEAR DEFLECTION

SEE CROSS SECTION

10’ 10’

 FALL PROTECTION. 
 DRAINAGE AND ROCK

VARIES DUE TO FALL PROTECTION. 
DRAINAGE AND ROCK 
VARIES DUE TO 

FOR GR-2A (SEE NOTE 2)

2’ CLEAR DEFLECTION

2%

12’

STD.  GS-11

(NC)

5%

Inset A

2%

(NC)

2%

(NC)

12’ 12’

1’

BL

CONST.

LANE LANE

5%STD.  GS-11

1’

10’

4: 1

STD.  GR-2ASTD.  GR-2A

4: 1

10’

REQUIRED

LANE AS

CLIMBING

Finished-Grade Project with Climbing Lane and With Rockfall Fence in Cut

and Superelevation Rotation

Point of Finished Grade

FOR GR-2A (SEE NOTE 2)

2’ CLEAR DEFLECTION
FOR GR-2A (SEE NOTE 2)

2’ CLEAR DEFLECTION

10’ 10’

SEE CROSS SECTION SEE CROSS SECTION

 FALL PROTECTION. 
 DRAINAGE AND ROCK

VARIES DUE TO FALL PROTECTION. 
DRAINAGE AND ROCK 
VARIES DUE TO 

SEE CROSS SECTION

(AS REQ’D.,  SEE NOTE 3)

ROCKFALL FENCE

(AS REQ’D.,  SEE NOTE 3)

ROCKFALL FENCE

(AS REQ’D.,  SEE NOTE 3)

ROCKFALL FENCE

(AS REQ’D.,  SEE NOTE 3)

ROCKFALL FENCE

STD.  RS-3
CENTERLINE RUMBLE STRIP

STD.  RS-3
CENTERLINE RUMBLE STRIP

SEE NOTE 4

SEE NOTE 4

STD.  RS-1
RUMBLE STRIPUS Route 121/460 Mainline (GS-1)

US Route 121/460 Mainline (GS-1)

(ROUGH GRADE ROADBED)

SUBGRADE

(ROUGH GRADE ROADBED)

SUBGRADE

GR TO HINGE POINT

EXTEND UNDER

PAVED 8’ SHLDR,

(SEE NOTE 1)

15’

GR TO HINGE POINT

EXTEND UNDER

PAVED 8’ SHLDR,

(SEE NOTE 1)

15’

GR TO HINGE POINT

EXTEND UNDER

PAVED 8’ SHLDR,

(SEE NOTE 1)

15’

GR TO HINGE POINT

EXTEND UNDER

PAVED 8’ SHLDR,

(SEE NOTE 1)

15’

SEE NOTE 5 (TYP.)

SEE NOTE 5 (TYP.)

THAN 12’.

MAY BE REQUIRED TO A LANE WIDTH GREATER

PER VDOT STANDARDS PAVEMENT WIDENING5.

RUMBLE STRIP AND PAVEMENT MARKING.

THE 12’ LANE WIDTH INCLUDES THE CENTERLINE4.

OF 30 FEET SHALL BE PROVIDED.

GUARD RAIL ARE NOT REQURED,  A CLEAR ZONE

AT LOCATIONS WHERE ROCKFALL FENCE AND3.

FENCE POSTS.

DEFLECTION TO THE FACE OF THE ROCKFALL

PROVIDE 2’ CLEAR DIMENSION FOR GR-2A2.

CLEAR DEFLECTION FOR GR-2A.

ENSURE THE 10’ SHLDR. WIDTH AND THE 2’ 

AND WIDTH OF THE ROCKFALL FENCE POSTS TO

DEPENDING ON THE WIDTH OF GUARD RAIL

15 FEET IS NOMINAL,  THE DISTANCE MAY VARY1.

NOTES:
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$DGN$

PROJECT MANAGER

SURVEYED BY

DESIGN SUPERVISED BY

DESIGNED BY

PROJECT SHEET NO.

DESIGN FEATURES RELATING TO CONSTRUCTION
OR TO REGULATION AND CONTROL OF TRAFFIC
MAY BE SUBJECT TO CHANGE AS DEEMED

NECESSARY BY THE DEPARTMENT

Not To Scale

NOT TO SCALE

1

5

INSET A

42 3

6 7
8

2%

12’

(NC)

Inset A

2%

(NC)

2%
STD.  GS-11

(NC)

5%

2: 1

MATERIAL
W/ BACKUP
MC-3B CURB

12’

1’

12’

BL

CONST.

LANE LANE

2%

12’

(NC)

Inset A

2%

(NC)

STD.  GS-11 5%

2: 1

MATERIAL
W/ BACKUP
MC-3B CURB

1’

12’

1’

BL

CONST.

LANE LANE

REQUIRED

LANE AS

CLIMBING

STD.  GS-115% MATERIAL
W/ BACKUP

MC-3B CURB

2: 1

1’

STD.  GS-115%
MATERIAL

W/ BACKUP
MC-3B CURB

2: 1

Finished-Grade Project Without Climbing Lane In Fill

Finished-Grade Project With Climbing Lane In Fill

PAVEMENT LEGEND

1 1.5" ASPHALT CONCRETE TYPE SM-12.5D @ 165 LBS/SY

SM-9.5 AS A SURFACE LEVELING COURSE @ 84 LBS/SY2

3 6" ASPHALT CONCRETE TYPE BM-25.0

4 6" AGGREGATE BASE MATERIAL,  TYPE1,  NO.  21B

5

6

7

8

ASPHALT CONCRETE TYPE IM-19.0A @ 165 LBS/SY

3" ASPHALT CONCRETE TYPE BM-25.0

NO.  21B (DAYLIGHT AS SHOWN)

VARIABLE DEPTH AGGREGATE BASE MATERIAL,  TYPE 1,

12" AGGREGATE MATERIAL NO.  1 (DAYLIGHT AS SHOWN)

and Superelevation Rotation

Point of Finished Grade

and Superelevation Rotation

Point of Finished Grade

AT 50’ INTERVALS
2:1 WITH BENCHES

AT 50’ INTERVALS
2:1 WITH BENCHES

ATTACHMENT 2.2B
FG Poplar Creek - 5th Amendment

AND TYPICAL TWO LANE WITH CLIMBING LANE NORMAL CROWN SECTION
TYPICAL TWO LANE NORMAL CROWN SECTION

POPLAR CREEK PHASE A SECTION
ROUTE 121 460 CORRIDOR Q

STD.  RS-3
CENTERLINE RUMBLE STRIP

SEE NOTE 1

STD.  RS-3
CENTERLINE RUMBLE STRIP

SEE NOTE 1

STD.  RS-1
RUMBLE STRIP

US Route 121/460 Mainline (GS-1)

US Route 121/460 Mainline (GS-1)

(ROUGH GRADE ROADBED)

SUBGRADE

(ROUGH GRADE ROADBED)

SUBGRADE

STD.  GR-2 (SEE NOTE 2)STD.  GR-2 (SEE NOTE 2)

STD.  GR-2 (SEE NOTE 2) STD.  GR-2 (SEE NOTE 2)

AT 50’ INTERVALS 
2:1 WITH BENCHES

AT 50’ INTERVALS 
2:1 WITH BENCHES

BELOW SUBGRADE (IF ANY)
VARIABLE DEPTH OF SETTLEMENT

REQUIRED TO REACH SUBGRADE)
ROADBED MATERIAL (AS

BELOW SUBGRADE (IF ANY)
VARIABLE DEPTH OF SETTLEMENT

REQUIRED TO REACH SUBGRADE)
ROADBED MATERIAL (AS

10’

GR TO HINGE POINT

EXTEND UNDER

PAVED 8’ SHLDR,

(SEE NOTE 1)

13’

GR TO HINGE POINT

EXTEND UNDER

PAVED 8’ SHLDR,

(SEE NOTE 1)

13’

10’

SEE NOTE 3

10’

GR TO HINGE POINT

EXTEND UNDER

PAVED 8’ SHLDR,

(SEE NOTE 1)

13’

10’

GR TO HINGE POINT

EXTEND UNDER

PAVED 8’ SHLDR,

(SEE NOTE 1)

13’

SEE NOTE 3

THAN 12’.

MAY BE REQUIRED TO A LANE WIDTH GREATER

PER VDOT STANDARDS PAVEMENT WIDENING3.

WILL BE SHOWN/FINALIZED IN THE FINAL DESIGN.

INFORMATION PURPOSES ONLY.  FINAL LOCATIONS

ALL PROPOSED GUARD RAIL WILL BE SHOWN FOR2.

RUMBLE STRIP AND PAVEMENT MARKING.

THE 12’ LANE WIDTH INCLUDES THE CENTERLINE1.

NOTE:
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 Plotted By: campbellkjM:\Projects\TRANS\60311250\0001\900_WorkingDocs_CAD\902_Sheets\Dgn\Fifth Amendment\Attachment 2.2C - Route 604 GS-3 Typical Section.dgn

$DGN$

PROJECT MANAGER

SURVEYED BY

DESIGN SUPERVISED BY

DESIGNED BY

PROJECT SHEET NO.

DESIGN FEATURES RELATING TO CONSTRUCTION
OR TO REGULATION AND CONTROL OF TRAFFIC
MAY BE SUBJECT TO CHANGE AS DEEMED

NECESSARY BY THE DEPARTMENT

PAVEMENT LEGEND

220 LBS/SY ASPHALT CONCRETE SURFACE COURSE,  TYPE SM-12.5A1

2

BL

CONST.

4’

STD.  GS-11
5%

STD.  GS-11
2%

(NC)

2%

(NC)

4’ 3’

1

3

Finished-Grade Project

NOT TO SCALE

4:1

5%

ARCA

ROUTE 604 (GS-3)

3 6" AGGREGATE BASE MATERIAL,  TYPE 1,  NO.  21B

6" ASPHALT CONCRETE TYPE BM-25.0

6’

MIN.

12’ 12’

2

LANELANE SEE NOTE 1 (TYP)

TYPICAL NORMAL CROWN SECTION
ROUTE 604

AND SUPERELEVATION ROTATION

POINT OF FINISHED GRADE

SEE CROSS SECTION

FG POPLAR CREEK - 5TH AMENDMENT

25 MPH

12’ CZ

SUBGRADE (ROUGH-GRADE ROADBED)

AT 50’ INTERVALS

2:1 WITH BENCHES

(SEE NOTE 2)
STD.  GR-2

2’ PAVED 2’ PAVED

REVISED 1/19/16
ATTACHMENT 2.2C

SHLDR.

6’

SHLDR.

6’

ENTIRE WIDTH OF THE SHOULDER SHALL BE PAVED.

ALONG CURVES THAT REQUIRE WIDENING,  THE3.

WILL BE SHOWN/FINALIZED IN THE FINAL DESIGN.

INFORMATION PURPOSES ONLY.  FINAL LOCATIONS

ALL PROPOSED GUARD RAIL WILL BE SHOWN FOR2.

WIDTH GREATER THAN 12’.

CURVES MAY REQUIRE WIDENING TO A LANE

PER VDOT STANDARDS PAVEMENT WIDENING IN1.

NOTES:

SEE NOTE 3
SEE NOTE 3
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$DGN$

PROJECT MANAGER

SURVEYED BY

DESIGN SUPERVISED BY

DESIGNED BY

PROJECT SHEET NO.

DESIGN FEATURES RELATING TO CONSTRUCTION
OR TO REGULATION AND CONTROL OF TRAFFIC
MAY BE SUBJECT TO CHANGE AS DEEMED

NECESSARY BY THE DEPARTMENT

ATTACHMENT 2.2D

PAVEMENT LEGEND

220 LBS/SY ASPHALT CONCRETE SURFACE COURSE,  TYPE SM-12.5A1

3 6" AGGREGATE BASE MATERIAL,  TYPE 1,  NO.  21B

BL

CONST.

5’

STD.  GS-12
8%

STD.  GS-12
2%

(NC)

2%

(NC)

5’ 3’

SEE NOTE 1

1

2

Finished-Grade Project

NOT TO SCALE

4:1

8%

ARCA

FG POPLAR CREEK - 5TH AMENDMENT

ROUTE 615 (GS-4)

TYPICAL NORMAL CROWN SECTION
ROUTE 615

SEE CROSS SECTION

AND SUPERELEVATION ROTATION

POINT OF FINISHED GRADE

6" ASPHALT CONCRETE TYPE BM-25.02

3

2: 1

25 MPH

11’ CZ

6’

MIN.

SEE NOTE 2 (TYP)

SUBGRADE (ROUGH-GRADE ROADBED)

12’ 12’

(SEE NOTE 3)
STD.  GR-2

AT 50’ INTERVALS

2:1 WITH BENCHES

WILL BE SHOWN/FINALIZED IN THE FINAL DESIGN.

INFORMATION PURPOSES ONLY.  FINAL LOCATIONS

ALL PROPOSED GUARD RAIL WILL BE SHOWN FOR3.

WIDTH GREATER THAN 12’.

CURVES MAY REQUIRE WIDENING TO A LANE

PER VDOT STANDARDS PAVEMENT WIDENING IN2.

IS REQUIRED.

TYPICAL,  BOTH SIDES IF NO SHOULDER PAVING

PROVIDE 1’ OF ADDITIONAL PAVING FOR RAVELING,1.

NOTES:
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$DGN$

PROJECT MANAGER

SURVEYED BY

DESIGN SUPERVISED BY

DESIGNED BY

PROJECT SHEET NO.

DESIGN FEATURES RELATING TO CONSTRUCTION
OR TO REGULATION AND CONTROL OF TRAFFIC
MAY BE SUBJECT TO CHANGE AS DEEMED

NECESSARY BY THE DEPARTMENT

ATTACHMENT 2.2E

PAVEMENT LEGEND

220 LBS/SY ASPHALT CONCRETE SURFACE COURSE,  TYPE SM-12.5A1

3 6" AGGREGATE BASE MATERIAL,  TYPE 1,  NO.  21B

CONST.

STD.  GS-11 STD.  GS-112%

(NC)

2%

(NC)

3:1

2: 11
2

3

Finished-Grade Project

50’ MIN.

CENTER OF CUL-DE-SAC

2’ 50’ MIN. 7’

3’

2 4" ASPHALT CONCRETE BASE COURSE,  TYPE BM-25.0A

NOT TO SCALE

4’
MIN.

SEE NOTE 1

ROUTE 614

FG POPLAR CREEK - 5TH AMENDMENT

BL

CONST.

5’

2%

(NC)

2%

(NC)

7’

2: 11
3

Finished-Grade Project

3:1

STABLE DRIVE

and Superelevation Rotation

Point of Finished-Grade

and Superelevation Rotation

Point of Finished-Grade

SEE CROSS SECTION

STABLE DRIVE TYPICAL NORMAL CROWN SECTION
ROUTE 614 CUL-DE-SAC TYPICAL SECTION

SEE CROSS SECTION

SEE NOTE 2

6’ MIN.

SEE NOTE 2

6’ MIN.

(SEE NOTE 4)
STD.  GR-2

MIN.  4’

(SEE NOTE 4)
STD.  GR-2

3’SUBGRADE (ROUGH-GRADE ROADBED)

(ROUGH-GRADE ROADBED)
SUBGRADE

WILL BE SHOWN/FINALIZED IN THE FINAL DESIGN.

INFORMATION PURPOSES ONLY.  FINAL LOCATIONS

ALL PROPOSED GUARD RAIL WILL BE SHOWN FOR4.

STABLE DRIVE IS NOT A VDOT MAINTAINED ROAD.3.

OF THE WIDTH OF THE EXIST.  PAVEMENT OR 6’.

THE WIDTH OF PAVEMENT SHALL BE THE LARGER2.

IS REQUIRED.

TYPICAL,  BOTH SIDES IF NO SHOULDER PAVING

PROVIDE 1’ OF ADDITIONAL PAVING FOR RAVELING,1.

NOTES:

AT 50’ INTERVALS
2:1 WITH BENCHES

AT 50’ INTERVALS
2:1 WITH BENCHES
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Attachment 2.5.1

17667536.v4

Activity Name Activity Description Activity Value

Project Management Design-Builder shall manage Subcontractors, process payment vouchers, and
coordinate the Reevaluation Work under the Contract Documents.

Design-Builder shall provide constructability reviews of the preliminary design to
ensure that the proposed Site is adequate to capture the necessary construction
easements, points of access, and temporary facilities required to construct the
Project such that these areas can be incorporated into the NEPA reevaluation.

Design-Builder shall be responsible for all costs associated with insurance
requirements, Project record requirements, including all required terms in
Subcontracts, and complying with all other conditions precedent set forth in
Section 5.1.1 of the Agreement.

$50,250

Design Management Design-Builder shall provide management of the design related to the
Reevaluation Work. Design-Builder shall oversee the preliminary engineering
phase of the Project, coordinate and contract with Subcontractors, preparation of
Reevaluation Work Earned Value Schedule with Work Packages presented with a
Work Breakdown Structure relating to the Reevaluation Work and Applications
for Payment.

Design-Builder shall provide risk management services required for and otherwise
associated with each of the activities related to the Reevaluation Work in
accordance with the requirements of the Contract Documents, including
compliance with applicable federal and State Legal Requirements and the
Standards, Standard Specifications and Reference Documents. Design-Builder
shall also ensure that the Reevaluation Work provides for design quality assurance
and quality control in accordance with VDOT’s Minimum Requirements for
Quality Assurance & Quality Control on Design Build and Public-Private
Transportation Act Projects, including the VDOT Form LD-436.

$50,250

Historic Resource
Survey

Design-Builder shall reevaluate potential historic resources (both archeological
and architectural) within the Site. The Reevaluation Work will include review of
cemeteries, potential archeological sites and structures older than 50 years, review
of any properties listed on or eligible for listing on the National Register of
Historic Places, preparation and submission of supporting documentation and
technical report to Department for review and submittal to Virginia Department of
Historic Resources for concurrence.

Design-Builder shall perform the Reevaluation Work in accordance with the
Technical Requirements. Specifically, Design-Builder shall submit
documentation in accordance with the Virginia Department of Historic Resources
standards. Design-Builder shall reevaluate and identify new potential historic
resources within the Site. Activities to be performed by Design-Builder include
but are not limited to: cultural resources field investigation, scope identification,
eligibility documentation, effect determination, Section 6(f) (of the Land and
Water Conservation Act) discussion (if necessary), Phase 1 environmental site
assessment (if necessary), Phase 2 environmental site assessment (if necessary).

$50,000

Biological / Ecological
Survey

Design-Builder shall determine the amount of forestland within the Site and
provide technical memoranda, drawings, and documentation as needed with
respect to biological/ecological surveying in support of the NEPA reevaluation.

$10,000

Address Agency
Comments

Design-Builder shall assist Department as necessary to provide follow-up
information in response to questions or comments from Governmental Authorities
related to the NEPA reevaluation.

$5,000

Issue Property Access
Letters

Prior to commencement of any field work, Design-Builder shall distribute
property owners’ letters to all owners. Design-Builder shall perform additional
research and coordination with Buchanan County to develop a list of newly
impacted land or other applicable real property rights owners. Design-Builder
acknowledges that Buchanan County does not have a GIS system locally hosted or
on-line and all tax maps for this area are unreliable.

Design-Builder shall field and answer inquiries from owners of affected real
property rights and other stakeholders during performance of the Reevaluation
Work. In accordance with the Technical Requirements, Design-Builder shall
provide a point of contact and phone number for the public to use in calling to
request information or express concerns commencing on the Effective Date.

$25,000
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Activity Name Activity Description Activity Value

Develop ROW
Acquisition &
Relocation Plan

Design-Builder shall review PFI Plans for agreement with Department’s
concurrent engineering process. Design-Builder shall review the preliminary
plans to provide comments on the accuracy of the Site for use in the NEPA
reevaluation. Design-Builder shall identify obvious areas of additional property
acquisition, ROW, or easements that may be necessary to comply with the
requirements of the Technical Requirements. Design-Builder shall review
information gathered during the preliminary survey activities, including review of
deeds and preliminary property boundaries to assist in the development of the Site.
Design-Builder shall review the proposed ROW limits to identify potential
residual properties that should be included as total takes and incorporated into the
Site during the NEPA reevaluation.

$7,000

Determine Ownership
of Cemetery Property

Design-Builder shall perform research and conduct interviews with landowners to
determine ownership of cemetery property. Design-Builder shall meet with local
land owners, relatives of cemetery occupants, and conduct research at the
Buchanan County courthouse to support the Historical/Cultural Resource Study.
Design-Builder shall furnish a technical memorandum that provides a summary of
the cemetery’s history for incorporation into the Historical/Cultural Resource
Study and use by the parties during subsequent phases of the Project.

$35,000

H&HA Report and
Required Preliminary
Box Culvert Design
(25%)

Consistent with a 25% design level, Design-Builder shall complete activities
necessary to develop (but not to complete) those portions of the H&HA Report
relating to anticipated use of a box culvert rather than a bridge at Poplar Creek,
which shall include performing calculations, conducting field work, and
developing recommendations regarding the capacity and location of the box
culvert. Design-Builder shall determine the limits of backwater if one of the three
culvert barrels becomes blocked in accordance with the Contract Documents.
Design-Builder shall determine the limits of the box culvert, which will determine
the footprint of the planned embankment for the roadway. As part of its “Project
Management” obligation above, Design-Builder shall also evaluate the potential
impacts of the box culvert hydraulics on upstream and downstream property
acquisition as it pertains to the development of the Site.

The 25% design of the box culvert prepared by Design-Builder shall determine the
size of the planned box culvert meeting the capacity requirements determined
during the preliminary work noted for the H&HA Report preparatory work.
Design-Builder shall determine the actual size of the culvert, inlet and outlet
conditions, and verify constructability issues that could impact upstream and
downstream properties as they relate to Site development. Design-Builder shall
provide the design and H&HA Report preparatory work in the form of a technical
memorandum, which shall include copies of calculations, mapping, surveys, and
design recommendations developed as a result of this task.

$62,500

Investigation of
conflict with existing
mine permit

Design-Builder shall conduct meetings with the permittee and DMLR to ascertain
the limits of the permit, the mine plan as it relates to scheduling, the limits of
extraction, and the plans for deposition of spoils within the Site. Design-Builder
shall develop strategies related to PMLU modifications, timing of permit
operations relative to the Project, and coordination of overlapping Corps permits.
Design-Builder shall also hold preliminary discussions with mineral
owners/lessors regarding impacts of the Project on the mine permit. Design-
Builder shall provide the information and strategies in the form of a technical
memorandum.

$75,000

Deep mines and
opening at 295+50
right

Design-Builder shall develop conceptual mitigation strategies to dewater and
stabilize the deep mine located near Station 295. Design-Builder shall develop
concepts that may include lay back of slopes, development of additional
temporary/permanent ponds to control dewatering, and permanent stabilization
efforts. Design-Builder shall focus on how potential mitigation strategies impact
the Site as it relates to the necessary ROW to be acquired and location of
permanent facilities and/or easements. Design-Builder shall prepare a technical
memorandum, which will include copies of mapping, surveys, conceptual design
solutions, and recommendations that assist the design team in the development of
the Site.

$25,000

PFI Plan Development Design-Builder shall develop the PFI Plan to roughly 30% development of
drawings or VDOT preliminary engineering level PFI Plans. Design-Builder shall
also perform initial property survey work to determine ownership, approximate
property lines, and parcel ID to assist in determining the proper boundaries of the
Site for the Project. The Work will be concentrated in the area of the planned
embankment that was not previously surveyed by Design-Builder.

$155,000

TOTAL $550,000
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Revised 5/23/13 
 
 

Memorandum 
 

TO: Ms. Irene Rico  
FROM: Doris Bush  
DATE: 12/16/2015  
 

Document Reevaluation for 
 PSE Authorization 

 

Project Number: 0121-013-793, P101, P102, R201, C501 
UPC: 90282 
Project Name: Corridor Q, Route 121/460 Poplar Creek Section, Phase A 
Route: 121/460  
From: East End of Hawks Nest Section (Section IIIA of Route 121) 
To: Route 604 
Federal Project Number: HPD-121-1(023) and APD-013-1(067)  
Town/City/County: Buchanan 
 
Date of NEPA document approval: FEIS-09/12/2001, ROD-11/13/2001, Environmental 
Studies Document-07/20/2015 (Section IIIB/Corridor Q Overlap only) 
NEPA Document Type: FEIS/ROD and Environmental Studies for Modification to 
Alternative F1   
FHWA NEPA Contact: John Simkins 
Environmental Point of Contact: Heather Williams and George Young   
 
Please Note: This project is being implemented under the design-build, P3 process. This Re-
Evaluation at PS&E Authorization is being conducted prior to, and in anticipation of, design-build 
contract execution for final design, right-of-way acquisition, and construction phases with Bizzack, 
Incorporated. During project development, the VDOT Project Manager will communicate any 
necessary design changes to the project scope or extent which extend beyond the environmental 
study limits evaluated in the August 2014, Environmental Studies document to the District 
Environmental Manager for review and possible revisions to the NEPA documentation. Subsequent 
re-evaluations will be conducted prior to right-of-way acquisition and construction authorization. 
Any significant project changes will be coordinated by VDOT with FHWA to determine the 
appropriate level of NEPA update warranted. 
 
1. Is the current project design, right of way limits and/or scope within the study area 
evaluated in the most recently approved environmental document? 
 
  Yes  No  
 
Comments: The August 2014 Environmental Studies document was based on the 
alignment and study corridor as presented at the September 2014 Location Public 
Hearing for the Route 121, Section IIIB project. Since that time, no significant design 
changes have occurred. 
 
2. Has the project design complied with all environmental commitments or conditions 
identified during project development? 
 
  Yes  No  
 
Comments: No substantial design has occurred since the September 2014 Location 
Public hearing. This PS&E Authorization is being completed in anticipation of contract 
execution. As such, implementation of any identified commitments is not warranted at this 
time. The Design-Builder is responsible for honoring commitments identified in applicable 
NEPA documents and during regulatory and resource agency coordination. The VDOT 
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Project Manager will ensure the Design-Builder implements any commitments identified 
for this project during final design, right-of-way acquisition, and construction. 
 
3.  Project limits in environmental document: 
 
 From: Route 614 (East End of Hawks Nest Section, Section IIIA of Route 121) 
 To: Route 643 
 
     Project limits proposed on current plan: 
 

 From: East End of Hawks Nest Section  
 To: Existing Route 604 
 

       Are the project limits consistent? 
 
  Yes  No 
 
Comments: The Corridor Q, Route 121/460 Poplar Creek Section, Phase A design-build 
project proposed for authorization herein is only 2.9-miles in length and lies within the 
termini and study limits as evaluated in the September 2014 Environmental Studies 
document. Consistent with the statement in the November 2001 ROD for Route 121, 
phased construction is proposed, with each construction project developed to have logical 
termini and independent utility. 
 
4.   Have any project design or scope changes outside the original project extent or limits 
been added or removed from the project? 
 
  Yes  No 
 
Description: As noted in Item #3 above, the Corridor Q, Route 121/460 Poplar Creek 
Section, Phase A project is proposed as the first phase of construction. This 2.9-mile 
construction project lies within, and is a subset of, the project limits evaluated in the 
September 2014 Environmental Studies document. 
 
5.   Was a noise analysis required for the environmental document? 
 
 Noise Scoping Decision: Type I - Noise study required 
 
Comments: The original noise analysis predicted noise levels well below the NAC and no 
receptors located within segments corresponding to Section IIIB were identified as being 
affected. While forecasted traffic volumes have increased due to extension of the design 
year farther into the future, the increases are not substantial enough to meaningfully 
change the noise analysis results. The noise analysis will be updated prior to construction. 
 
 
The Virginia Department of Transportation has reevaluated the approved environmental 
document in conjunction with the proposed project limits and found the NEPA 
documentation remains valid. The intent of this reevaluation was to assess any changes 
to the scope of the project, rather than consider specific design elements. This 
reevaluation satisfies the requirements in 23 CFR 771.129. 
 
cc:  FHWA NEPA Contact    District Programs Manager  

iPM Project Manager    District Civil Rights Manager 
District Location and Design Engineer       
District Preliminary Engineering Manager  
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July 30, 2009 

Memorandum 

To:   District Construction Engineer 
iPM Project Manager 

Project Number: 0121-013-793, P101, P102, R201, C501 
UPC Number: 90282 
iPM Project Description: 121 CFX – 460 Corridor Q Poplar Creek Section Finish Grade 
Date of Review: 12/10/2015 
Reviewer: George Young and Bob Cumbow  

Please Note: This project is being implemented under the design-build, P3 process. This 
preliminary Environmental Certification Checklist is being prepared prior to, and in anticipation of, 
design-build contract execution for final design, right-of-way acquisition, and construction phases 
with Bizzack, Incorporated for the Route 121/460 Poplar Creek Section, Phase A project. During 
project development, the VDOT Project Manager will communicate any necessary design changes 
to the project scope or extent which extend beyond the environmental study limits evaluated in 
the August 2014, Environmental Studies document to the District Environmental Manager for 
review and possible revisions to the NEPA documentation.  A subsequent Environmental 
Certification Checklist will be conducted prior to construction authorization. Any significant 
project changes will be coordinated by VDOT with FHWA to determine the appropriate level of 
NEPA update warranted. 

ENVIRONMENTAL CERTIFICATION/COMMITMENTS CHECKLIST 

1. SERP complete?
 Yes  No   Exempt  Not Required 

Data Source: VDOT 
Comments: 

2. NEPA complete?
 Yes  No   No Federal Action 

Data Source: VDOT 
Comments: FEIS dated 09/12/2001; ROD dated 11/13/2001; Environmental 
Studies for Modifications to Alternative F1, Section IIIB of Proposed U.S. Route 
121 approved 7/20/2015 (Section IIIB/Corridor Q Overlap only) 
If yes, provide document type:  EIS 

3. Water quality permits required?
 Yes  No  

Data Source: VDOT/Design-Builder 
Comments: It is anticipated that USACE, VDEQ, and VMRC permits will be 
required. 
If yes, provide permit types: Individual Permits   
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If yes, have all water quality permits been obtained? 

  Yes   No  
Comments: This project is being authorized as a design-build/P3 contract. As 
such, the design-builder is responsible for obtaining all federal, state, and local 
authorizations to prosecute the work. 

 
4.  Cultural resources clear for advertisement? 
   Yes  No              

Data Source: VDOT, Environmental Studies document 
Comments: One NRHP-eligible architectural property, Hemlock Farm (VDHR 
#013-5027), was identified in the APE. The Virginia Department of Historic 
Resources (VDHR) concurred 3/19/09 that the property is eligible. The corridor 
has been shifted to avoid the property.  VDHR concurred on 2/28/11 that the 
project would have no effect on historic properties. No new NRHP-eligible 
archaeological sites were identified in the APE. VDHR concurred on 12/4/08 with 
these findings. 

 
5.  Hazardous materials clear for advertisement? 

 Yes  No              
Data Source: VDOT 
Comments: This project is being authorized as a design-build/P3 contract. The 
design-builder is responsible to further evaluate potential hazardous materials 
issues and compliance with all applicable federal, state, and local laws and 
regulations governing hazardous materials, hazardous waste, and hazardous 
substances. 

 
6. Threatened and endangered species clear for advertisement? 

 Yes  No              
Data Source: VDOT, Environmental Studies document 
Comments: This project is being authorized as a design-build/P3 contract. The 
design-builder is responsible for additional coordination with U.S. Fish and 
Wildlife Service, Virginia Department of Game and Inland Fisheries, Department 
of Conservation and Recreation-Natural Heritage, and Virginia Department of 
Agriculture and Consumer Services to determine if additional studies are 
recommended/ warranted to assess the projects potential impact on listed 
species or other protected natural resources. 

 
THERE ARE ENVIRONMENTAL COMMITMENTS ATTACHED THAT MUST BE ADHERED TO DURING 

CONSTRUCTION.  THESE COMMITMENTS REPRESENT ANY CONDITION OF A LEGAL OR 

REGULATORY APPROVAL, OR ANY CONDITION THAT VDOT VOLUNTARILY ACCEPTS OR OFFERS 

SUCH AS THE CURRENT VDOT ROAD AND BRIDGE SPECIFICATIONS, TO OBTAIN LEGAL OR 

REGULATORY APPROVAL OR MEET A LEGAL OR REGULATORY REQUIREMENT.  
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• The project is within the range of the Northern Long-eared bat, Indiana bat, 
Virginia Big-eared bat, Virginia spiraea, and the Big Sandy crayfish. In previous 
coordination, USFWS recommended that, because of the possibility that survey 
protocols may be altered over time, further coordination be undertaken with 
USFWS in the future closer to construction regarding survey recommendations. 
VDOT has previously committed that clearing trees within the project limits and 
buffer area would not occur between April 1 and November 15 of each year to 
minimize potential effects to Indiana bats during summer foraging and roosting. 

• One NRHP-eligible architectural property, Hemlock Farm (VDHR #013-5027), 
was identified in the APE. The Virginia Department of Historic Resources 
(VDHR) concurred 3/19/09 that the property is eligible. The corridor has been 
shifted to avoid the property. VDHR concurred on2/28/11 that the project would 
have no effect on historic properties (This resource is not found within this 
proposed construction segment). 

 
 
__Doris K. Bush________________________                _12/16/2015____   
District Environmental Manager    Date 
 
Copy To: 
  District Environmental Program Manager  
            Project Manager 
            FHWA NEPA Contact 
         District Preliminary Engineering Manager (as appropriate) 
            District Construction Engineer (as appropriate) 
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COMMONWEALTH of V1RGIN1A 
DEPARTMENT OF TRANSPORTATION 

870 Bonham Road 

Charles A. Kilpatrick, P.E. 
COMMISSIONER 

Bizzack Construction, LLC 
Attn: Stewart Gaither 
Design-Build Project Manager 
3009 Atkinson A venue, Suite 200 
Lexington, KY 40509 

BRISTOL, VA 24201 

February 2, 2016 

RE: Route 121 /460 Poplar Creek Section- Phase A 
State Project Number: 0121-013-793, PlOl , P102, R201 , C501 
Proposed Geotechnical Boring Plan 

Dear Mr. Gaither: 

Virginia Department of Transportation (VDOT) has completed its review of the revised Proposed 
Geotechnical Boring Plan received via-email on February 1, 2016 and is in agreement with the plan. 
The Geotechnical Boring Plan will be incorporated in Part 2, Attachment 2. 7 of the Contract 
Documents. 

Additional boring locations for fill areas, stormwater management basins, culverts, access roads, 
and any other borings necessary to meet the VDOT Materials Division Manual of Instruction (MOT) 
will be presented to VDOT for review and comment as the design progresses. 

If you should have any questions or would like to discuss, please don 't hesitate to give me a call. 

Sincerely, 

~ef.~ 
Robert Cumbow 
Route 121 /460 Poplar Creek Section Project Manager 

www.VirginiaDOT.org 
WE KEEP VIRGINIA MOVING 



Mr. Stewart Gaither 
Poplar Creek Phase A Proposed Geotechnical Boring Plan 
February 2, 2016 

Cc: Mandy Cox, Route 121/460 Program Manager, VDOT 

Page 2 of2 

Dusty Holcombe, Deputy Director, Office of Transportation Public Private Partnerships 
Sam Beydoun, Program Manager, Office of Transportation Public Private Partnerships 
John Smolen, Anomey at Law, Nossaman LL 
Simon Santiago, Attorney at Law, Nossaman LL 
Nancy Auth, Attorney at Law, Office of Attorney General 
Kwame Adu-Gyamfi, Lead Geotechnical Review, VOOT 
David Rauchle, Design Program Manager, AECOM 
Gary Taylor, Bizzack Construction, LLC 
Lester Wimpy, Bizzack Construction. LLC 
Lynda Kelly, Kelly Consulting, LLC 
Preston Breeding, Quality Assurance Manager, 38 Consulting Services, LLC 



 

 

February 1, 2016 
 
AMANDA J COX 
CFX PROGRAM MANAGER  
VIRGINIA DEPARTMENT OF TRANSPORTATION 
414 EAST MAIN STREET 
LEBANON VA 24266 
 
Re:   US Route 121 Project 
  Poplar Creek Project, Phase A 
  VDOT Project No. 0121-013-793 
   
Subject: Correspondence No. 003 
  Geotechnical Boring Plan, Submittal of February 1, 2016 
 
 
 
Dear Ms. Cox: 
 
Transmitted herewith please find correspondence and revised Geotechnical Boring Plans from 
Lynda Kelly of Kelly Consulting, LLC addressing Mr. Cumbow’s comments of January 29, 
2016. 
 
This is submitted for review and acceptance.  If any questions arise or additional information is 
required, please notify. 
 
Sincerely, 
Bizzack Construction, LLC 

 
Stewart L. Gaither, PE 
Design Build Project Manager 
 
cc:  Robert Cumbow 
 Gary Taylor 
 Preston Breeding 
 Lynda Kelly 
 File 



   

 
 
 
 
 
February 1, 2016 
 
VIA EMAIL 
Mr. Robert Cumbow 
Route 121/460 Project Manager  
Virginia Department of Transportation 
414 East Main Street 
Lebanon, VA 24266 
 
 
RE:  Route 121/460 Poplar Creek Section – Phase A   
  State Project Number: 0121‐013‐793, P101, P102, R201, C501 
  Proposed Geotechnical Boring Plan   
 
Mr. Cumbow, 
 
Please find below responses to the Department’s comments on the Proposed Geotechnical Boring Plan 
in the letter dated January 29, 2016 (enclosed). 
 
Comment:  Remaining boring locations for fill areas, stormwater management basins, culverts, access 

roads, and any other borings necessary  to meet  the MOl will be presented  to VDOT  for 
review and comment as the design progresses. 

 
Response:  As design develops additional borings,  if needed, will be  identified and  submitted  to  the 

Department for review and comment.  
 
Comment:  In the area of Convict Hollow (approximate stations 286+00 to 288+00), borings 14‐CFXPC‐ 
  103  and  14‐CFX‐PC‐104  show  relatively  low blow  counts  therefore, please  explain how 

existing  in place spoil material may be densified before placement of new fill material to 
minimize long term settlement. 

 
Response:  The DBT  is aware of soft soil conditions at this  location.   The DBT will study  this area as 

part  of  the  work  under  this  contract.    Additional  borings may  be  added  in  this  area; 
however,  the DBT explored  this area  in detail during previous  investigation.   This area  is 
also  subject  to work  under  an  existing mine  permit, which will  potentially  impact  the 
extent, consistency, and treatment methods associated with the soft soil conditions. 

 
Comment:  In the area near the interface with the Hawks Nest Section (approximate station 230+00), 

since no borings  are  shown, please  ensure  this  fill  area  is monitored  for  settlement  as 
described in Part 2, Section 2.7. 
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Response:  The DBT  is aware of  the  fill.   No borings are planned since  this  is  the existing condition, 
which meets the proposed condition.  The DBT will monitor fill for potential settlement. 

 
Comment:  Attached  is a table summarizing the comments of Mr. Kwame Adu‐Gyamfi, P.E. who will 

be  providing  geotechnical  support  from  VDOT  Central  Office.  Please  ensure  that  the 
borings  listed  in  the  attached  table  are  drilled  in  addition  to  the  two  other  locations 
according to the comments/recommendations provided. 

 
Response:  The DBT has added two toe of fill borings (Sta. 344+50, 300’ LT and Sta. 362+00, 450’ RT) 

per comments  in the table.   For clarification, borings will be drilled to auger refusal.   No 
rock coring is planned for soil borings under the embankment or at the toe of slopes.  The 
previous  investigation  included  several  borings  exploring  the  rock  in  this  area, which  is 
well‐defined as a result. 

 
If you have any questions, please don’t hesitate to contact me to discuss. 
 
Sincerely, 

 
 
 
 

Lynda H. Kelly, PE 
Design Manager 
 
 
cc:  Mandy Cox, Route 121/460 Program Manager, VDOT 
  Stewart Gaither, PE, Design‐Build Project Manager, Bizzack 
  Preston Breeding, PE, Quality Assurance Manager, 3BCS 
 
Enclosures 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
   



COMMONWEALTH of VIRGINIA 
DEPARTMENT OF TRANSPORTATION 

870 Bonham Road 

Charles A. Kilpatrick, P.E. 
COMMISSIONER 

Bizzack Construction, LLC 
Ann: Stewart Gaither 
Design-Build Project Manager 
3009 Atkinson Avenue, Suite 200 
Lexington, KY 40509 

BRISTOL, VA 24201 

January 29. 2016 

RE: Route 1211460 Poplar Creek Section - Phase A 
State Project Number: 0121-013-793, PlOl, Pl02, R201, C501 
Proposed GeotechnicaJ Boring Plan 

Dear Mr. Gaither: 

Virginia Department of Transportation (VDOT) has completed its review of the Proposed 
Geotechnical Boring Plan, received via-email on January 16, 2016 including additional information 
provided on January 21 & 24, 2016. VDOT has the following comments. 

• Remaining boring locations for fill areas, stonnwater management basins, culverts, access 
roads, and any other borings necessary to meet the MOl will be presented to VDOT for 
review and comment as the design progresses. 

• In the area of Convict Hollow (approximate stations 286+00 to 288+00), borings 14-CFX
PC-103 and 14-CFX-PC-104 show relatively low blow counts therefore. please explain how 
existing in place spoil material may be densified before placement of new fill material to 
minimize long term settlement. 

• In the area near the interface with the Hawks Nest Section (approximate station 230+00), 
since no borings are shown, please ensure this fill area is monitored for settlement as 
described in Part 2, Section 2. 7. 

• Attached is a table summarizing the comments of Mr. Kwame Adu-Gyarnfi, P.E. who will 
be providing geotechnical support from VDOT Central Office. Please ensure that the 
borings listed in the attached table are drilled in addition to the two other locations according 
to the comments/recommendations provided. 

wwvv. VirginiaDOT.org 
WE KEEP VIRGINIA MOVING 
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January 29, 20 I 6 
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If you should have any questions or would like to discuss, please don ·t hesitate to give me a call. 

Sincerely, 

~Cj)~ 
Robert Cumbow 
Route 121 /460 Poplar Creek Section Project Manager 

Attachment: 
• Summary of Boring Location Plan Review Notes by Kwame Adu-Gyamfi, P.E. 

Cc: Mandy Cox, Route 1211460 Program Manager, VOOT 
David Rauch le, Design Program Manager, AECOM 
Kwame Adu-Gyamfi, Lead Geotechnical Review, VDOT 
Lynda Kelly, Kelly Consulting, LLC 



Project: CFX ‐ Poplar Creek Section, Buchanan County, Virginia

UPC#: 104094

Reviewed By: KAG
Date: 01/27/2016

Station Boring Status

C = completed

P = proposed
Soil Rock Total Fill Cut

251 + 00 P PCPA‐101 25 0 25 160 ‐

254 + 00 P PCPA‐102 25 0 25 160 ‐

262 + 00 P PCPA‐103 25 0 25 160 ‐

346 + 00 P PCPA‐106 25 0 25 120 ‐
Between Sta. 343+00 and Sta. 346+00: Provide boring at the toe of slope for 
critical slopes, per MOI. Drill up to a minimum of 25ft. If rock is not encountered, 
drill up to 2 times the fill height.

360 + 50 P 14‐CFX‐PC‐210 4.5 160.5 165 120 ‐

360 + 50 P PCPA‐112 25 0 25 120 ‐

361 + 50 P PCPA‐113 25 0 25 120 ‐

362 + 00 C CFX‐PC‐027 2.3 402.7 405 120 ‐

364 + 00 P PCPA‐114 25 0 25 80 ‐

23 + 50 P PCPA‐604‐005 25 0 25 40 ‐

28 + 00 P PCPA‐604‐008 25 0 25 60 ‐

67 + 00 P PCPA‐604‐016 25 0 25 40 ‐

Between Sta. 360+50 and Sta. 362+00: Provide a boring at the toe of slope for 
critical slopes, per MOI. Drill up to a minimum of 25ft. If rock is not encountered, 
drill up to 2 times the fill height.

If rock is not encountered at 25ft, drill to rock or at least 2 times the proposed 
fill height.

Summary of Boring Location Plan Review Notes for CFX‐Poplar Creek Section 

Boring #

Drilling Depth (ft) Proposed (approx.)

Comments/Recommendations

If rock is not encountered at 25ft, drill to rock or at least 2 times the proposed 
fill height.
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PART 3 

Lump Sum 

Design-Build Agreement 

Between 

Department and Design-Builder 

Poplar Creek Project Phase A,  

part of the U.S. Route 121 Project 

 

This LUMP SUM DESIGN-BUILD AGREEMENT (this “Agreement”) is made as of July 6, 

2016 (the “Agreement Date”), by and between the parties, the VIRGINIA DEPARTMENT OF 

TRANSPORTATION (the “Department”), an agency of the Commonwealth of Virginia 

(“State”) and BIZZACK CONSTRUCTION, LLC (the “Design-Builder”), for services in 

connection with the Project in Buchanan County, Virginia, as more fully described in these 

Contract Documents. 
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 Article 1

 

Scope of Work 

1.1 Design-Builder shall perform all design and construction services, and provide all 
material, equipment, tools and labor, necessary to complete the Work described in and 
reasonably inferable from the Contract Documents. 

 Article 2

 

Contract Documents 

2.1 The “Contract Documents” are comprised of the following (in each case, inclusive of 
all Exhibits, Attachments, incorporations by reference and other appendices or inclusions, as 
may be set forth therein): 

2.1.1 All written modifications, amendments and Change Orders issued in accordance 
with the General Conditions; 

2.1.2 This Agreement (Part 3); 

2.1.3 The General Conditions (Part 4); 

2.1.4 The Technical Requirements (Part 2); 

2.1.5 Division I Amendments (Part 5); 

2.1.6 Construction Documents prepared and approved in accordance with Section 2.4 
of the General Conditions (Part 4); and 

2.1.7 Recitals and Project Information (Part 1). 

2.2 References within any Exhibits, Attachments, incorporations by reference or other 
appendices or inclusions to “VDOT” or its variants shall be deemed to be references to 
Department. 

 Article 3

 

Interpretation and Intent 

3.1 The Contract Documents are intended to permit the parties to complete the Work and all 
obligations required by the Contract Documents within the Contract Time(s) for the Contract 
Price.  The Contract Documents are intended to be complementary and interpreted in harmony 
so as to avoid any inconsistency, conflict or ambiguity with words and phrases interpreted in a 
manner consistent with construction and design industry standards.  In the event of any 
inconsistency, conflict or ambiguity between or among the Contract Documents, not corrected 
under Section 3.4, the Contract Documents shall take precedence in the order in which they are 
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listed in Section 2.1 hereof.  Where any inconsistency, conflict or ambiguity exists within or 
between parts of the Contract Documents or among the Contract Documents (in either case not 
corrected under Section 3.4) or between the Contract Documents and applicable Legal 
Requirements, any Governmental Approvals or applicable professional standards, the more 
stringent or higher quality requirements shall control.  Where any inconsistency, conflict or 
ambiguity exists within or between State and federal Legal Requirements, any Governmental 
Approval or applicable professional standards, the more stringent or higher quality requirements 
shall control. 

3.2 Terms, words and phrases used in the Contract Documents, including this Agreement, 
shall have the meanings given them in the General Conditions.  

3.3 The Contract Documents form the entire agreement between Department and Design-

Builder with respect to its subject matter and by incorporation herein are as fully binding on the 
parties as if repeated herein.  The parties have made no oral representations or other agreements, 
except as specifically stated in the Contract Documents.  Design-Builder shall not be entitled to 
rely upon any documents or information furnished by Department that is not part of or a 
requirement under the Contract Documents.  To the extent Design-Builder relies on such 
documents or information, such reliance is at Design-Builder’s sole risk and Design-Builder 
shall have no claim against Department relating to such reliance under the Contract Documents. 

3.4  Within 30 days of the Agreement Date, the parties shall each have reviewed the 
Contract Documents, including the Standards, Standard Specifications and Reference 
Documents, for any errors, perceived conflicts, ambiguities or inconsistencies.  The parties 
agree to meet once, within 10 days after such 30 day period, to resolve such errors, conflicts, 
ambiguities or inconsistencies.  Promptly following such meeting, the parties agree to document 
any changes to the Contract Documents that result by amendment to the Contract Documents 
without any adjustment to the Contract Time(s) or the Contract Price.   

 Article 4

 

Work Product 

4.1 Work Product.   

4.1.1 Work Product Defined.  The term “Work Product” is intended to include all 
drawings, specifications, calculations, reports, and documentation, whether in paper copy or 
electronic format, produced by or through Design-Builder that is furnished to Department. 

4.1.2 Ownership of Work Product.  Department shall own all rights, title and interest 
in the Work Product free and clear of all claims, liens and encumbrances upon its receipt of such 
Work Product.  Department’s ownership rights, include without restriction or limitation, the 
right of Department, and anyone contracting with Department, to incorporate any ideas or 
information from the Work Product into: (a) any other contract awarded in reference to the 
Project; or (b) any subsequent procurement by Department on another project.  In receiving all 
rights, title and interest in the Work Product, Department is deemed to own all intellectual 
property rights, copyrights, patents and trade secrets in Work Product, and Design-Builder shall, 
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at the request of Department, execute all papers and perform all other acts that may be necessary 
(if any) to ensure that Department’s rights, title and interest in the Work Product are protected.  
The rights conferred herein to Department include Department’s ability to use the Work Product 
without the obligation to notify or seek permission from Design-Builder. 

4.1.3 License from Department to Design-Builder.  Subject to the terms and 
conditions of this Agreement, Department hereby grants to Design-Builder a revocable, non-

exclusive, non-transferable, non-sublicensable license (except to Subcontractors and Sub-

subcontractors) to use and implement, solely in connection with the performance of the Work, 
the intellectual property rights described in Section 4.1.2 in such Work Product.  Design-Builder 
retains no other rights to use any such intellectual property rights.  Design-Builder agrees that it 
shall not challenge the validity of Department’s title to all such intellectual property rights. 

4.2 Use of Work Product at Department’s Risk.  Department’s use of the Work Product 
on any subsequent procurement by Department on another project shall be at Department’s sole 
risk, and Design-Builder neither warrants nor represents that the Work Product is suitable for 
use on another project without modification.  Department waives any rights to seek recovery 
from Design-Builder for any claims, damages, liabilities, losses and expenses arising out of or 
resulting from Department’s use of the Work Product on another project.    

4.3 License from Design-Builder to Department.  Design-Builder hereby grants to 
Department a perpetual, irrevocable, fully paid-up, royalty-free, non-exclusive, worldwide 
license (including the right to grant sub-licenses and to transfer the license freely to third 
parties) to modify, copy, use and distribute Design-Builder’s trademarks and service marks that 
are incorporated into the Work Product. 

 Article 5

 

Contract Time 

5.1 Conditions Precedent to Effectiveness of the Contract Documents; Commencement of 
the Work; Notices to Proceed. 

5.1.1 Conditions Precedent to Effectiveness of the Contract Documents.  Except 
with respect to the Recitals and Project Information (Part 1 of the Contract Documents), Article 
4 and Sections 8.1 and 8.15 of this Agreement and Article 10 in the General Conditions, which 
shall be effective and binding on the parties as of the Agreement Date, the following are 
conditions precedent to the effectiveness of the Contract Documents, and the Contract 
Documents shall not be binding upon the parties, except with respect to such Part, Article and 
Sections above, until all such conditions precedent are satisfied or expressly waived in writing 
by both parties (the date upon which the Contract Documents are binding, the “Effective 
Date”): 

.1 delivery to Department of the Reevaluation Work Earned Value Schedule 
with Work Packages presented with a Work Breakdown Structure relating 
to the Reevaluation Work; 
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.2 reserved; 

.3 reserved; 

.4 delivery to Department, and approval by Department, of a document 

identifying all Key Personnel with accompanying resumes with respect to 

each Key Personnel; 

.5 delivery to Department of an organizational chart of Design-Builder’s 

Key Personnel and Subcontractors; 

.6 delivery to Department of Design-Builder’s QA/QC Plan (or, if Design-

Builder so elects, delivery to Department of Design-Builder’s Design 

QA/QC Plan), meeting the applicable requirements of the Technical 

Requirements; 

.7 reserved; 

.8 reserved; 

.9 reserved; 

.10 delivery to Department of evidence of, or certification by Design-Builder 

to Department that all Subcontractors and Sub-subcontractors are pre-

qualified with Department; 

.11 delivery to Department of all suspension and debarment certificates, 

substantially in the form of Exhibit 5.1.1.11; 

.12 reserved; 

.13 reserved; 

.14 reserved; 

.15 reserved;  

.16 registration by Design-Builder with “eVA Internet e-procurement 

solution”; 

.17 delivery by Design-Builder to Department all documents described under, 

and compliant with, Section 103.06(e)(iii) of the Division I Amendments; 
and 

.18 with respect to the connector at Route 604, the design exception for 25 

mph and 14 percent grade has been obtained. 

On and after the Effective Date, up to the effective date of the Notice to Proceed for 

Design, Design-Builder shall perform only the Reevaluation Work and such 
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Reevaluation Work shall be in accordance with the submitted QA/QC Plan (or, if 

Design-Builder so elected, the submitted Design QA/QC Plan) submitted pursuant to 

Section 5.1.1 of this Agreement, until such time as Department approves the QA/QC 

Plan (or Design QA/QC Plan), at which time Design-Builder shall perform any such 

applicable obligations in accordance with the QA/QC Plan (or Design QA/QC Plan) 

approved by Department. 

5.1.2 Commencement of the Work; Notices to Proceed.  Except for the 

Reevaluation Work authorized pursuant to Section 5.1.1, the remaining applicable portions of 

the Work shall commence upon Design-Builder’s receipt of the following Department’s Notices 

to proceed or the date set forth in such Notices to proceed issued pursuant to this Section 5.1.2. 

.1 Department will issue a Notice to proceed with the design Work (“Notice 

to Proceed for Design”) as soon as possible, but in no event later than 15 

days after the later of (i) receipt by Department of the last deliverable 

from Design-Builder and (ii) delivery to Design-Builder of any 

Department approval below that, in either case, confirms achievement of 

the following conditions precedent: 

a. approval by Department of Design-Builder’s QA/QC Plan (or, if 

Design-Builder so elected, approval by Department of Design-

Builder’s Design QA/QC Plan), meeting the applicable 

requirements of the Technical Requirements; 

b. approval by Department of the HS&W Plan, meeting the 

applicable requirements of the Technical Requirements; 

c. delivery to Department of a substantially-complete draft 

“Community Relations Plan”; 

d. delivery to Department of evidence of placement of all insurance 

policies/programs required under the Contract Documents, 

excluding Design-Builder’s builder’s all-risk insurance 

policy/program; 

e. Receipt by Design-Builder of notice from Department that the 

applicable federal Governmental Authorities have provided notice 

to the Department the Project does not require Additional NEPA 

Documents following any NEPA reevaluation; 

f. there exists no order from a Governmental Authority, with 

jurisdiction over the Project or Design-Builder, restraining 

Design-Builder from performance of any of the Work; 

g. Design-Builder certifies that all representations and warranties 

made in the Contract Documents remain true and in full force and 

effect; 
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h. there exists no continuing default or breach by Design-Builder of 

any of its obligations hereunder; 

i. delivery to Department of both Contract Bonds meeting the 

prescriptions of the Contract Documents; 

j. delivery to Department of the Initial Baseline Schedule and 

Earned Value Schedule with Work Packages presented with a 

Work Breakdown Structure; 

k. delivery to Department, and approval by Department, of the 

Monthly Payment Schedule; and 

l. delivery to Department of Design-Builder’s “Health, Safety and 

Welfare Plan,” (HS&W Plan) meeting the applicable requirements 

of the Technical Requirements. 

Notwithstanding issuance of the Notice to Proceed for Design, Design-

Builder shall not proceed to make offers on subject real property rights in 

connection with Design-Builder’s ROW acquisition services unless 

Department issues a Notice to proceed pursuant to Section 5.1.2.2.   

.2 Department will issue one or more Notices to proceed for Design-Builder 

to commence ROW acquisitions on subject real property rights of 

applicable portions of the Project in connection with Design-Builder’s 

ROW acquisition services (“Notice to Proceed to Commence ROW 

Acquisitions”) as soon as possible, but in no event later than 15 days 

after the later of (i) receipt by Department of the last deliverable from 

Design-Builder and (ii) delivery to Design-Builder of any Department 

approval below that, in either case, confirms achievement of the 

following conditions precedent: 

a. delivery to Department, and approval by Department, of the 

“ROW Acquisition and Relocation Plan”; 

b. reserved; 

c. Design-Builder certifies that all representations and warranties 

made in the Contract Documents remain true and in full force and 

effect; and 

d. there exists no continuing default or breach by Design-Builder of 

any of its obligations hereunder. 

.3 Subject to Section 5.1.3, Department will issue one or more Notices to 

proceed with the construction Work of applicable portions of the Project 

(but excluding pavement Work authorized under Section 5.1.2.4) 

(“Notice to Proceed for Construction”) as soon as possible, but in no 



Part 3 Poplar Creek Project Phase A (part of the Route 121 Project)  

Lump Sum Agreement Buchanan County, Virginia 

Dated as of July 6, 2016 Project No.  0121-013-793, P102, R201, C501, D601 

 

  

 Commonwealth of Virginia 

 Virginia Department of Transportation 

 Page 7 of 32 
9757309.v26 

event later than 15 days after the later of (i) receipt by Department of the 

last deliverable from Design-Builder and (ii) delivery to Design-Builder 

of any Department approval below that, in either case, confirms 

achievement of the following conditions precedent:   

a. delivery to Department, and approval by Department, of 

Developer’s “Geotechnical Engineering Report” in accordance 

with the Technical Requirements; 

b. delivery to Department, and approval by Department, of the 

Mineral Reserve Study, with mapping of Known Underground 

Mine Works; 

c. delivery to Department, and approval by Department, of the “Spill 

Prevention Plan” (as part of the Stormwater Pollution Prevention 

Plan (or “SWPPP”)) in accordance with Section 2.9.4 of the 

Technical Requirements and Section 107.16(b) and (e) of the 

Division I Amendments; 

d. delivery to Department, and approval by Department, of the 

“Erosion and Sediment Control Plan” in accordance with Section 

2.9.4 of the Technical Requirements and Section 107.16 of the 

Division I Amendments; 

e. delivery to Department, and approval by Department, of the 

“Stormwater Management Plan” in accordance with Section 2.9.4 

of the Technical Requirements and Section 107.16 of the Division 

I Amendments; 

f. reserved; 

g. delivery to Department, and approval by Department, of Design-

Builder’s Construction QA/QC Plan if Design-Builder has not 

elected to produce a single QA/QC Plan, meeting the applicable 

requirements of the Technical Requirements; 

h. delivery to Department of copies of all Governmental Approvals 

required for construction, including (i) the GFEs from DMME, 

(ii) copies of the mitigation prescriptions required by the Virginia 

Department of Forestry and (iii) all other environmental 

permitting and compensatory mitigation prescriptions; 

i. delivery to Department of (i) all executed and recorded deed(s), 

each substantially in the form of Exhibit 5.1.2.3(I)(i), conveying 

fee simple title by general warranty deed to the State for all 

Owned Project ROW voluntarily conveyed and Adverse Project 

ROW obtained, in each case in accordance with, and except as 
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otherwise provided under, the Technical Requirements, (ii) all 

transfer certificates, each substantially in the appropriate form of 

Exhibit 5.1.2.3(I)(ii), with respect to Owned Project ROW, (iii) all 

condemnation certificates, with respect to Adverse Project ROW, 

and (iv) evidence, satisfactory to Department, in its sole 

discretion, that Design-Builder has extinguished all restrictive real 

property rights under Sections 1.3, 2.12 and 2.13, if applicable, of 

the Technical Requirements such that, with respect to this 

paragraph (i), Department shall have fee simple title to, subject to 

no easements, restrictions, encumbrances or other rights, the 

Comprehensive Real Property Rights; 

j. delivery to Department of a title insurance policy, or title 

insurance policies, in favor of the State on all (i) Owned Project 

ROW voluntarily conveyed (ii) all Adverse Project ROW obtained 

(excluding any Project ROW condemned), and (iii) all other 

Comprehensive Real Property Rights obtained, in each case as 

described in Section 5.1.2.3(i) and in form and substance 

satisfactory to Department in its sole discretion; 

k. delivery to Department of the Hydrologic and Hydraulic Analysis 

(or “H&HA”) and associated analyses, meeting the applicable 

requirements of Section 2.9.2 of the Technical Requirements; 

l. delivery to Department of other proof of acquisition of subsurface 

rights in the Project ROW, as executed and recorded, not 

delivered pursuant to any other condition in this Section 5.1.2.3; 

m. delivery to Department of evidence (i) of placement of Design-

Builder’s builder’s risk insurance policy/program required under 

the Contract Documents and (ii) that the remaining insurance 

required to be in place under the Contract Documents is in full 

force and effect; 

n. there exists no order from a Governmental Authority, with 

jurisdiction over the Project or Design-Builder, restraining 

Design-Builder from performance of any of the Work; 

o. Design-Builder certifies that all representations and warranties 

made in the Contract Documents remain true and in full force and 

effect;  

p. there exists no continuing default or breach by Design-Builder of 

any of its obligations hereunder; 
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q. if so elected by Design-Builder in providing the Baseline 

Schedule, delivery to Department, and approval by Department, 

the Construction Baseline Schedule; 

r. delivery to Department of modified PMLUs with respect to all 

existing affected Mining Permits, held by any Person other than 

Design-Builder or its Affiliates relating to the Work on the Site as 

of the Agreement Date, if any, consistent with Section 9.6 of the 

General Conditions; and 

s. delivery to Department of copies of the Governmental Approval 

from the Army Corps of Engineers (referred to as the “404 

permit” or the “discharge permit”). 

.4 Subject to Section 5.1.3, Department will issue a Notice to proceed with 

pavement Work (“Notice to Proceed for Construction of Approved 

Pavement Design”) as soon as possible, but in no event later than 15 

days after the later of (i) receipt by Department of the last deliverable 

from Design-Builder and (ii) delivery to Design-Builder of any 

Department approval below that, in either case, confirms achievement of 

the following conditions precedent:   

a. Department’s approval of the pavement design; 

b. delivery to Department of the supplement to the Geotechnical 

Report, including supplemental geotechnical borings and tests 

results for roadway subgrade; 

c. completion of the Rough-Grade Roadbed in accordance with the 

Technical Requirements; 

d. completed installation of all drainage and stormwater 

management facilities required under the Technical Requirements, 

with exception of those drainage and stormwater management 

facilities in the upper portions of the Embankment; 

e. there exists no order from a Governmental Authority, with 

jurisdiction over the Project or Design-Builder, restraining 

Design-Builder from performance of any of the Work; 

f. Design-Builder certifies that all representations and warranties 

made in the Contract Documents remain true and in full force and 

effect; and 

g. there exists no continuing default or breach by Design-Builder of 

any of its obligations hereunder. 
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5.1.3 Correspondence with Governmental Authorities.  Design-Builder shall 

provide to Department copies of all documentation and correspondence with Governmental 

Authorities (including FHWA) relating to the Project prior to releasing any portion of the 

Project to construction. 

5.1.4 Limited Notice(s) to Proceed. 

If requested by Design-Builder, Department may, in its sole discretion, issue one or more 

limited Notices to proceed (each, a “LNTP”) authorizing Design-Builder to commence certain 

portions of the Work, on terms, and subject to conditions, set forth in each LNTP.  Prior to 

issuing a LNTP, the parties shall agree upon the conditions to issuance of such LNTP, as well as 

the scope, schedule and payment terms for such portion of the Work.  Issuance of a LNTP shall 

not relieve or diminish Design-Builder’s obligations to perform the entire Work in accordance 

with the requirements of the Contract Documents. 

5.2 Milestone Dates.  

5.2.1 Substantial Completion Deadline.  Design-Builder shall achieve Substantial 

Completion on or before the Substantial Completion Deadline.  

5.2.2 Interim Milestone Deadline.  Design-Builder shall achieve the Design Public 

Hearing Interim Milestone on or before the respective Interim Milestone Deadline. 

5.3 Final Completion Deadline.  Final Completion of the Work shall be achieved as 

expeditiously as reasonably practicable, but in no event later than the Final Completion 

Deadline.  

5.4 Adjustments.  All of the scheduled completion dates set forth in Section 5.2 through 5.3 

above (collectively referred to as “Contract Time(s)” and each a “Contract Time”) shall be 

subject to adjustment in accordance with the General Conditions. 

5.5 Time is of the Essence.  Department and Design-Builder mutually agree that time is of 

the essence with respect to the Contract Times. 

5.6 Liquidated Damages; Remedy with respect to the Design Public Hearing Interim 

Milestone.  Design-Builder understands that if the Contract Times are not attained, Department 

will suffer damages which are difficult to determine and accurately specify.  To compensate 

Department for such damages, Design-Builder hereby agrees as follows: 

5.6.1 If Substantial Completion of the Work is not attained by the Substantial 

Completion Deadline, Design-Builder shall pay Department $3,395.00 per day as Liquidated 

Damages for each day that actual Substantial Completion of the Work extends beyond the 

Substantial Completion Deadline.  

5.6.2 If Final Completion is not attained by the Final Completion Deadline, Design-

Builder shall pay Department $2,032.00 per day as Liquidated Damages for each day that Final 

Completion extends beyond the Final Completion Deadline.  If (a) Design-Builder has met all 

conditions to achievement of Final Completion, except the condition regarding achievement of 
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Final Completion set forth in paragraph (j) of the definition of “Final Completion,” and (b) 

Design-Builder submits a Notice of dispute to Department claiming that Design-Builder has, in 

fact, achieved Final Completion, then any Liquidated Damages in respect of Final Completion, 

if any, accruing as of the date of receipt by Department of such Notice shall toll pending 

resolution of such dispute pursuant to the dispute resolution proceedings.  If dispute resolution 

proceedings determine that Design-Builder had achieved the condition set forth in paragraph (j) 

of the definition of “Final Completion,” regarding achievement of Final Completion, then no 

Liquidated Damages shall be due and owing for the period commencing on the date of receipt 

by Department of Design-Builder’s Notice of dispute of achieving such condition.  If dispute 

resolution proceedings determine that Design-Builder had not achieved the condition set forth in 

paragraph (j) of the definition of “Final Completion,” regarding achievement of Final 

Completion, then Design-Builder shall be liable for Liquidated Damages for each day that Final 

Completion extends beyond the Final Completion Deadline until Final Completion is achieved.  

Nothing in this Section 5.6.2 shall affect the amount of Liquidated Damages in respect of Final 

Completion accruing up to, but not including, the date of receipt by Department of Design-

Builder’s Notice of dispute claiming set forth in paragraph (j) of the definition of “Final 

Completion,” which amount, if any, shall be due and owing in accordance with the Contract 

Documents. 

5.6.3 Reserved. 

5.6.4 If the Design Public Hearing Interim Milestone has not been attained by the  

Interim Milestone Deadline, then Department may withhold all payments due and owing 

(including undisputed amounts due and owing) until Design-Builder achieves the Design Public 

Hearing Interim Milestone.  Amounts withheld pursuant to this right of Department shall not 

bear interest nor entitle (or serve as a basis to claim for) any increase in the Contract Price or 

extension of the Contract Time(s). 

5.7 Liquidated Damages Not Penalty.  The parties acknowledge, recognize and agree on 

the following: 

5.7.1 that because of the unique nature of the Project, it is difficult or impossible to 

determine with precision the amount of damages that would or might be incurred by 

Department as a result of Design-Builder’s failure to complete the Work on or before the 

applicable Contract Time(s); 

5.7.2 that any sums which would be payable under this Article 5 are in the nature of 

Liquidated Damages, and not a penalty, and are fair and reasonable and such payment 

represents a reasonable estimate of fair compensation for the losses that Department may 

reasonably be anticipated to suffer from such failure; and 

5.7.3 that any sums which would be payable herein shall be in lieu of all liability for 

any and all extra costs, losses, expenses, claims, penalties and any other damages, whether 

special or consequential, and of whatsoever nature incurred by Department which are 

occasioned solely with respect to the delay in achieving the applicable Contract Times as set 

forth in this Article 5. 
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Notwithstanding the above, Liquidated Damages are not intended to excuse Design-

Builder from liability for any other breach of its obligations under the Contract Documents. 

5.8 Process to Document Achievement of Milestones. 

5.8.1 When Design-Builder believes that it has achieved any Milestone, Design-

Builder shall deliver a Notice to Department, so certifying, appending any other deliverables or 

information described in the Contract Documents, including any other information deemed 

reasonably necessary by Design-Builder to demonstrate achievement of the subject Milestone.  

With respect to Substantial Completion, Design-Builder shall also append to such certifying 

Notice a proposed Punch List. 

5.8.2 Promptly after receiving Design-Builder’s certifying Notice for the applicable 

Milestone, Department shall conduct those investigations or inspections as Department deems 

necessary or appropriate to determine if such Milestone has in fact been achieved.  Within seven 

days after the receipt of Design-Builder’s Notice by Department, Department shall either (a) 

notify Design-Builder that such Milestone has in fact been achieved, or (b) notify Design-

Builder that such Milestone has not been achieved, and stating the reasons therefor, including 

identification of any defects, omissions, deficiencies and other conditions, as known by 

Department, that preclude achievement of the Milestone.  If Department provides Notice that 

such Milestone has not been achieved, Design-Builder shall promptly correct or remedy the 

defects, omissions, deficiencies and other conditions that so prevent achievement of such 

Milestone.  All costs and expenses incurred by Design-Builder to correct and remedy all such 

omissions, deficiencies and other conditions are part of the Work.   

5.8.3 Upon completion of all such corrective or remedial actions, Design-Builder shall 

resubmit a Notice to Department, certifying achievement of the applicable Milestone. 

5.8.4 The foregoing procedures under this Section 5.8 shall be repeated until the 

applicable Milestone has in fact been achieved. 

5.8.5 With respect to Substantial Completion, if the Work has achieved Substantial 

Completion, Department shall prepare and issue a “Certificate of Substantial Completion” that 

will set forth:  (a) the date of Substantial Completion of the Work; (b) the items on the Punch 
List and (c) based on discussions of the parties occurring during the joint inspections conducted 

under Section 108.09 of the Division I Amendments, provisions (to the extent not already 

provided in the Contract Documents) establishing Department’s and Design-Builder’s 

responsibility for the Project’s security, maintenance, utilities and insurance pending Final 

Payment.  Refer to Section 108.09 of the Division I Amendments for the process regarding 

achievement of Substantial Completion. 

5.8.6 With respect to Final Completion, if the Work has achieved Final Completion in 

accordance with the Contract Documents (including, in particular, Section 108.09 of the 

Division I Amendments), Department shall prepare and issue a “Certificate of Final 

Completion” that will set forth (a) the date of Final Completion of the Work and (b) provisions 

(to the extent not already provided in the Contract Documents) establishing Department’s and 

Design-Builder’s remaining responsibilities with respect to the Project.  The parties intend that 
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any remaining Design-Builder responsibilities be administrative in nature.  When Design-

Builder receives the Certificate of Final Completion, Design-Builder shall (i) undertake such 
remaining responsibilities with respect to the Project, if any, and (ii) provide Department with a 
Final Application for Payment after having completed all such responsibilities and evidence that 
such responsibilities have been completed.  Department shall make Final Payment by the times 
required in the Contract Documents.  Refer to Section 108.09 of the Division I Amendments for 
the process regarding achievement of Final Completion.  

 Article 6

 

Contract Price 

6.1 Contract Price, DBE Goal and SWaM Goal.  Department shall pay Design-Builder in 
accordance with Article 6 of the General Conditions the sum of $167,000,000.00 (“Contract 
Price”), subject to adjustments made in accordance with the General Conditions.  Unless 
otherwise provided in the Contract Documents, the Contract Price is deemed to include all sales, 
use, consumer and other taxes mandated by applicable Legal Requirements.  

The DBE contract goal for minimum participation by DBE firms (the “DBE Goal”) for the 

Agreement is three percent of the specified value of $138,740,408.75, as such value may change 

pursuant to the Contract Documents. 

The SWaM contract goal for minimum participation by SWaM firms (the “SWaM Goal”) for 

the Agreement is 12 percent of the specified value of $138,740,408.75, as such value may 

change pursuant to the Contract Documents. 

6.2 Markups for Changes.  If the Contract Price requires an adjustment due to changes in 
the Work, and the cost of such changes is determined under Section 9.4.1 of the General 
Conditions, markups shall be allowed on such changes in accordance with requirements of 
Section 109.05 of the Division I Amendments.  

6.3 Limitation on Payments; Additional Design-Builder Obligations.  Design-Builder 
agrees that the sum of all progress payments earned and properly invoiced under Article 7 prior 
to the date of notice from applicable federal Governmental Authorities to Department regarding 
whether the Project requires Additional NEPA Documents shall not exceed $550,000.  Subject 
to condition in Section 5.1.2.1e) of this Agreement being satisfied and the Notice to Proceed for 
Design having been delivered by Department, Design-Builder agrees that the sum of all 
progress payments earned and properly invoiced under Article 7 prior to receipt by Design-

Builder of any Governmental Approval from the Army Corps of Engineers shall not exceed 
$10,000,000.  Nothing in this Section 6.3 limits (a) Department’s rights relating to such 
Governmental Approvals under Section 8.14 (if applicable) and Section 8.16 of this Agreement, 
(b) Design-Builder’s obligation to perform the Work as required under Section 1.1 of this 
Agreement and, specifically, if this Agreement is not terminated under Section 8.16, to obtain 
and maintain all Governmental Approvals under Section 1.6.1 of the Technical Requirements 
and Section 2.6.1 of the General Conditions and (c) the parties’ rights and obligations under 
Section 10.4 of the General Conditions.   
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Design-Builder acknowledges and agrees that (i) the foregoing limitations are not-to-exceed 
amounts, and Design-Builder shall, in the event of any termination under Section 8.14 or 
Section 8.16 of this Agreement, as applicable, invoice for the value of progress payments earned 
for Work performed up to such relevant termination date and (ii) Work performed (A) prior to 
the applicable federal Governmental Authorities’ determination whether the Project requires 
Additional NEPA Documents following any NEPA reevaluation valued in excess of $550,000 is 
at Design-Builder’s sole risk and expense and (B) if applicable, following any determination by 
the applicable federal Governmental Authorities that the Project does not require Additional 
NEPA Documents following any NEPA reevaluation, prior to receipt of any such Governmental 
Approval from the Army Corps of Engineers valued in excess of $10,000,000 is at Design-

Builder’s sole risk and expense. 

 Article 7

 

Procedure for Payment 

7.1 Progress Payments. 

7.1.1 Design-Builder shall submit to Department on the 25th day of each month, 
beginning with the first month after the Effective Date, Design-Builder’s Application for 
Payment in accordance with Article 6 of the General Conditions for Work prior to the 16th day 
of the month in which such Application for Payment is made. 

7.1.2 Department shall make payment within 30 days after Department’s receipt of 
each properly submitted and accurate Application for Payment in accordance with Article 6 of 
the General Conditions, but in each case less the total of payments previously made, and less 
amounts properly withheld under Section 6.3 of the General Conditions.  Department’s payment 
shall comply with Va. Code Ann. § 2.2-4347, et seq., which addresses prompt payment.   

7.1.3 Pursuant to Va. Code Ann. § 2.2-4354, Design-Builder agrees that, within seven 
days following receipt of amounts from Department for Work performed by any Subcontractor, 
Design-Builder shall either: (a) pay the Subcontractor for the proportionate share of the total 
payment received from Department attributable to the Work performed by the Subcontractor or 
(b) notify Department and Subcontractor, in writing, of Design-Builder’s intention to withhold 
all or a part of the Subcontractor’s payment, specifying the reason for the non-payment.  
Design-Builder also agrees that it shall include in all of its Subcontracts a provision that: (a) 
obligates Design-Builder to pay interest at the rate of interest described in Va. Code Ann. § 2.2-

4805(B) to Subcontractors on all amounts owed by Design-Builder that remain unpaid after 
seven days following receipt of monies from Department for Work performed by any 
Subcontractor, except for amounts withheld as allowed in the preceding sentence; (b) states, 
“Unless otherwise provided under the terms of this contract, interest shall accrue at the rate of 
one percent per month.” and (c) obligates each Subcontractor to include or otherwise be subject 
to the same payment and interest requirements as specified in this Section 7.1.3 with respect to 
each lower-tier Sub-subcontractor.   

7.1.4 Design-Builder’s obligations to pay an interest charge to a Subcontractor 
pursuant to Section 7.1.3 shall not be construed to be an obligation of Department, nor shall any 
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modification to the Contract Documents be allowed for the purpose of providing reimbursement 

for the interest charge.  Cost reimbursement claims shall not include any amount for 

reimbursement for the interest charges of any Subcontractor. 

7.2 Retainage on Progress Payments.  Except with respect to amounts withheld from the 

Final Payment for the Punch List, retainage will not be withheld from progress payments. 

7.3 Final Payment. Design-Builder shall submit its final Application for Payment (“Final 

Application for Payment”) to Department in accordance with Section 6.7 of the General 

Conditions.  Department shall make Final Payment on Design-Builder’s properly submitted and 

accurate Final Application for Payment within 30 days after Department’s receipt of the Final 

Application for Payment, provided that Design-Builder has satisfied the requirements for Final 

Application for Payment set forth in Section 6.7.2 of the General Conditions.  Department’s 

payment shall comply with Va. Code Ann. § 2.2-4347 et seq. dealing with prompt payment.  

7.4 Interest.  Payments due and unpaid by Department to Design-Builder, whether progress 

payments or Final Payment, shall bear interest commencing seven days after payment is due in 

accordance with Va. Code Ann. § 2.2-4355.   

7.5 Record Maintenance and Retention of Records.  Design-Builder shall keep, and 

cause its Subcontractors and Sub-subcontractors (excluding Subcontractors and sub-

subcontractors who are exclusively engaged as suppliers or materialmen and that are not parties 

to an executed supplier or materialman Subcontract with Design-Builder or Sub-subcontract 

with a Subcontractor) to keep, full and detailed accounts and exercise such controls as may be 

necessary for proper financial management, using accounting and control systems in accordance 

with generally accepted accounting standards consistent with industry practices, which are 

reasonably acceptable to Department.  During the performance of the Work and for a period of 

the later of (a) the later of five years after (i) Final Payment, (ii) the date Design-Builder is 

declared in default under the Contract Documents or (iii) the effective date of early termination 

of the Contract Documents and (b) such period prescribed under applicable Legal 

Requirements, Design-Builder (and its Subcontractors and Sub-subcontractors (excluding 

Subcontractors and Sub-subcontractors who are exclusively engaged as suppliers or 

materialmen and that are not parties to an executed supplier or materialman Subcontract with 

Design-Builder or Sub-subcontract with a Subcontractor)) shall preserve, and Department and 

Department’s accountants shall be afforded access (in each case in accordance with applicable 

Legal Requirements in no event later than two business days after initial access and/or facilities 

are sought) from time-to-time, upon reasonable Notice and with access to reasonably adequate 

facilities, to, Design-Builder’s (and all such Subcontractors’ and Sub-subcontractors’ (excluding 

Subcontractors and Sub-subcontractors who are exclusively engaged as suppliers or 

materialmen and that are not parties to an executed supplier or materialman Subcontract with 

Design-Builder or Sub-subcontract with a Subcontractor)) records, books, correspondence, 

receipts, Subcontracts, purchase orders, vouchers, memoranda and other data, including 

electronic schedules and other electronic data (all collectively referred to as “Books and 

Records”) relating to: (i) changes in the Work performed on a cost basis; (ii) any request by 
Design-Builder for an adjustment in the Contract Price or Contract Times; or (iii) any other 
matter prescribed under applicable Legal Requirements.  Department will provide Design-

Builder (or such Subcontractor or Sub-subcontractor) two business days prior written notice 
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prior to exercising its right to access; provided, however, that Department may exercise such 
rights unannounced and without prior notice during a continuing default or where there is good 
faith suspicion of fraud.  Design-Builder shall provide, and shall cause its Subcontractors and 
Sub-subcontractors to provide, FHWA access to Books and Records consistent with applicable 
Legal Requirements. 

 Article 8

 

Termination for Convenience 

8.1 Upon 10 days’ prior Notice to Design-Builder, Department may, for its convenience and 
without cause, elect to terminate all or part of the Work if Department, in its sole discretion, 
determines that such a termination is in Department’s best interests.  Department shall notify 
Design-Builder of the decision to terminate by delivering to Design-Builder a Notice of 
termination specifying the extent of termination and its effective date (a “Notice of 
Termination”).  A termination for convenience of all of the Work under this Article 8 shall 
terminate this Agreement and all of the Contract Documents, except those provisions within 
that, expressly or impliedly, survive such termination (and then in accordance with such term). 

8.1.1 Except as specifically provided in Section 8.5.2, if Department terminates the 
Work for convenience prior to the Effective Date, then Design-Builder agrees that it shall have 
no right to recover any monies from Department, and Design-Builder specifically waives any 
and all rights to claim from Department for any cost, profit, overhead contribution or any other 
monetary relief associated with the Contract Documents or Project, including bid and proposal 
costs, if any, or any services that, but for the termination, might have constituted Work under the 
Contract Documents.  The provisions of this Section 8.1.1 shall not, nor shall be deemed to, 
abrogate Design-Builder’s right to submit a settlement proposal pursuant to Section 8.4. 

8.1.2 If Department terminates all or part of the Work for convenience, then Sections 
8.2 through 8.13 below shall apply.  

8.2 After receipt of a Notice of Termination, and except as directed by Department, Design-

Builder shall timely proceed as follows, regardless of any delay in determining or adjusting any 
amounts due under this Article 8: 

8.2.1 Stop Work as specified in the Notice; 

8.2.2 Unless instructed otherwise by Department, enter into no further Subcontracts 
and place no further orders for materials, services or facilities, except as necessary to complete 
the continued portion of the Work, if any, or for mitigation of damages; 

8.2.3 Unless instructed otherwise by Department, terminate all Subcontracts to the 
extent they relate to the Work terminated and except to the extent that continuation of the 
Subcontract is necessary in order to mitigate damages; 

8.2.4 Assign to Department or its designee in the manner, at the times, and to the 
extent directed by Department, all of the right, title, and interest of Design-Builder under the 



Part 3 Poplar Creek Project Phase A (part of the Route 121 Project)  

Lump Sum Agreement Buchanan County, Virginia 

Dated as of July 6, 2016 Project No.  0121-013-793, P102, R201, C501, D601 

 

  

 Commonwealth of Virginia 

 Virginia Department of Transportation 

 Page 17 of 32 
9757309.v26 

Subcontracts so terminated, in which case Department will have the right, in its sole discretion, 

to accept performance, settle or pay any or all claims under or arising out of the termination of 

such Subcontracts; 

8.2.5 Settle outstanding liabilities and claims arising out of such termination of 

Subcontracts, with the approval or ratification of Department, to the extent it may require, 

which approval or ratification shall be final; 

8.2.6 Transfer and deliver to Department or its designee, as directed by Department: 

(a) possession and control of the Work within the Project ROW and (b) all right, title and 

interest of Design-Builder in and to: (i) the Work in process, completed Work, supplies and 

other materials produced or acquired for the Work terminated; (ii) the Construction Documents 
and all other completed or partially completed drawings (including plans, elevations, sections, 

details and diagrams), specifications, records, reports, books, samples, information and other 

Work Product that would have been required to be furnished to Department if the Work had 

been completed and (iii) subject to Article 4, all intellectual property rights, copyrights, patents 

and trade secrets in Work Product developed specifically for the Project; provided, however, 

that in the event of such transfer, Design-Builder shall not be liable for any warranties for Work 

which has not achieved Substantial Completion, nor shall Design-Builder have any liability 

with respect to any design materials produced with respect to the Project; 

8.2.7 Complete performance in accordance with the Contract Documents of all Work 

not terminated; 

8.2.8 Take all action that may be necessary, or that Department may direct, for the 

protection and preservation of the property related to the Contract Documents that is in the 

possession of Design-Builder and in which Department has or may acquire an interest under 

Section 8.3; and 

8.2.9 As authorized by Department, use commercially reasonable efforts to sell at fair 

market value any property of the types referred to in Section 8.3; provided, however, that 

Design-Builder: (a) shall not take any such action with respect to any items for which title has 

previously transferred to Department; (b) is not required to extend credit to any purchaser and 
(c) may acquire the property itself, under the conditions prescribed and at prices approved by 

Department.  The proceeds of any transfer or disposition will be applied to reduce any payments 

to be made by Department under the Contract Documents or paid in any other manner directed 

by Department. 

8.3 Inventory.  Design-Builder shall submit to Department a list of termination inventory 

not previously disposed of and excluding items authorized for disposition by Department; and 
within 30 days of receipt of the list, Design-Builder shall deliver such inventory to Department 

and Department shall accept title to such inventory as appropriate. 

8.4 Settlement Proposal.  After termination, Design-Builder shall submit a termination 

settlement proposal to Department in the form and with the certification prescribed by 

Department.  Design-Builder shall submit the proposal promptly, but no later than 45 days from 
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the effective date of termination unless Design-Builder has requested a time extension in writing 

within such 45-day period and Department has agreed in writing to allow such an extension.   

8.5 Amount, Content of Termination Settlement.   

8.5.1 Design-Builder and Department shall negotiate in good faith to reach agreement 

on the settlement terms and settlement amount to be paid to Design-Builder by reason of the 

termination of Work pursuant to this Article 8 and any such settlement shall be subject to the 

provisions of this Agreement and Va. Code Ann. § 2.2-514.  

8.5.2 Except as set forth in Sections 8.14 and 8.15, such negotiated settlement amount 

shall include an allowance for profit solely on Work that has been performed as of the effective 

date of termination set forth in the Notice of Termination.  Such agreed amount or amounts 

payable for the terminated Work, exclusive of demobilization costs and other shut-down costs 

(which shall be itemized separately from the Contract Price), shall not exceed the total Contract 

Price as reduced by the Contract Price of Work not performed.   

8.5.3 Upon determination of the settlement amount, the parties shall amend the 

Contract Documents accordingly.   

8.5.4 Department’s execution and delivery of any settlement agreement shall not be 

deemed to affect any of its rights with respect to compliance of the Work which has achieved 

Substantial Completion with all applicable contractual requirements or any of its rights under 

any Contract Bond or any of its rights against Subcontractors.  

8.6 No Agreement as to Amount of Claim.  In the event of failure of Design-Builder and 

Department to agree upon the amount to be paid Design-Builder by reason of the termination of 

Work pursuant to this Article 8, the amount payable (exclusive of interest charges) shall be 

determined in accordance with the dispute resolution procedures of the General Conditions. 

8.7 Reduction in Amount of Claim.  The amount otherwise due Design-Builder under this 

Article 8 shall be reduced by: (a) the amount of any valid claim which Department has against 

Design-Builder in connection with the Contract Documents and (b) the agreed price for, or the 

proceeds of sale of, materials, supplies or other things previously paid for by Department and to 

be retained by Design-Builder or sold by Design-Builder (with the proceeds being retained by 

Design-Builder), pursuant to the provisions of this Article 8. 

8.8 Payment.  Department may, from time-to-time, under such terms and conditions as it 

may prescribe and in its sole discretion, make partial payments on account against costs 

incurred by Design-Builder in connection with the terminated portion of the Work, whenever in 

the opinion of Department the aggregate of such payments shall be within the amount to which 

Design-Builder will be entitled hereunder.  If the total of such payments is in excess of the 

amount finally agreed or determined to be due under this Article 8, such excess shall be payable 

by Design-Builder to Department upon demand together with interest at the rate of interest 

described in Va. Code Ann. § 2.2-4805(B). 
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8.9 Inclusion in Subcontracts.  Design-Builder shall insert in all Subcontracts that the 

Subcontractor shall stop Work promptly following the date of and to the extent specified in a 

Notice of Termination from Department, in no case later than 48 hours thereafter, and shall 

require that such Subcontractors insert the same provision in each Subcontract at all tiers.  

Design-Builder shall communicate, timely upon receipt thereof, any Notice of Termination 

issued by Department to all affected Subcontractors. 

8.10 No Consequential Damages.  In the event of a termination for convenience under this 

Article 8, Design-Builder acknowledges and agrees that it shall not be entitled to any 

compensation in excess of the amounts determined pursuant to Section 8.5 et seq. not to exceed 

the value of the Work performed plus agreed settlement and closeout costs.  Under no 

circumstances shall Design-Builder, any Subcontractor or Sub-subcontractor be entitled to 

anticipatory or unearned profits, unabsorbed overhead, opportunity costs, or consequential or 

other damages as a result of a termination for convenience under this Article 8.  The payment to 

Design-Builder determined in accordance with this Article 8 constitutes Design-Builder’s 

exclusive remedy for Department’s termination for convenience under this Article 8. 

8.11 No Waiver.  Anything contained in the Contract Documents to the contrary 

notwithstanding, a termination under this Article 8 shall not waive any right or claim to 

damages which Department may have with respect to Work which has achieved Substantial 

Completion prior to the date of termination, and Department may pursue any cause of action 

which it may have by law or under the Contract Documents on account of such completed 

Work.  Design-Builder makes no warranties with respect to Work which has not achieved 

Substantial Completion prior to the date of termination.  Department’s termination of the Work 

for convenience shall not relieve any rights Department has under any Contract Bonds issued on 

the Project. 

8.12 Dispute Resolution.  The failure of the parties to agree on amounts due under this 

Article 8 shall be a dispute to be resolved in accordance with the requirements of Article 10 of 

the General Conditions. 

8.13 Right to Use Work Product.  If Department terminates the Work for convenience 

pursuant to this Article 8, Department’s rights to use the Work Product shall be as set forth in 

Article 4 hereof. 

8.14 Special Termination Right for Challenge to Army Corps of Engineers 

Governmental Approval.  If, after any NEPA reevaluation, no Additional NEPA Documents 

are required by the applicable federal Governmental Authorities and (a) any Excusable Delay 

exists for 180 days or more after the date identified in the approved Baseline Schedule upon 

which Design-Builder reasonably anticipated receipt of the Governmental Approval from the 

Army Corps of Engineers, and solely with respect to such Governmental Approval, or (b) once 

obtained, the Army Corps of Engineers, acting in its capacity as the permitting agency under 

such Governmental Approval, directs suspension of the Work for 180 days or more under such 

Governmental Approval, then, in either case, Department may, in its sole discretion, deliver to 

Design-Builder a Notice of Termination under this Section 8.14 and such termination shall not 

constitute a Termination for Convenience.  A termination under this Section 8.14 shall terminate 

this Agreement and all of the Contract Documents, except those provisions within that, 
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expressly or impliedly, survive such termination (and then in accordance with such term).  After 
receipt of a Notice of Termination under this Section 8.14, and except as directed by 
Department, Design-Builder shall timely proceed in accordance with Section 8.2 and 8.3 of this 
Agreement.  Design-Builder shall timely submit a termination settlement proposal to 
Department in accordance with Section 8.4 of this Agreement, and the provisions of Sections 
8.5 through 8.13 shall apply, except that the termination settlement amount proposed shall 
include only Design-Builder’s actual, direct and documented demobilization costs and 
Subcontract “breakage” costs and nothing else.  Design-Builder shall at the same time submit a 
separate Application for Payment, in accordance with the Contract Documents, for Work 
performed up to and including the effective date of the termination under this Section 8.14.  
With respect to the condition identified under clause (a) of this Section 8.14, any termination 
settlement proposal submitted shall not exceed the $10,000,000 limitation in Section 6.3 of this 
Agreement. 

8.15 Special Termination Right for Failure to Achieve the Effective Date.  If the Effective 
Date does not occur within 90 days after the Agreement Date and such failure to achieve the 
Effective Date is not due to a termination by Department for convenience under Section 8.1 of 
this Agreement, then, this Agreement, and the Contract Documents, shall be terminated without 
any liability of either party to the other party. 

8.16 Special Termination Right for Requirement for Additional NEPA Documents.  
Subject to the provisions of the third paragraph of Section 1.6.2 of the Technical Requirements, 
if, following any NEPA reevaluation, any federal Governmental Authority requires Department 
to obtain Additional NEPA Documents, then Department may deliver to Design-Builder a 
Notice of Termination under this Section 8.16 and such termination shall not constitute a 
Termination for Convenience.  A termination under this Section 8.16 shall terminate this 
Agreement and all of the Contract Documents, except those provisions within that, expressly or 
impliedly, survive such termination (and then in accordance with such term).  After receipt of a 
Notice of Termination under this Section 8.16, and except as directed by Department, Design-

Builder shall timely proceed in accordance with Section 8.2 and Section 8.3 of this Agreement.  
Design-Builder shall be entitled to no compensation for a termination under this Section 8.16; 
provided, however, that, subject to the $550,000 limitation in Section 6.3 of this Agreement, 
Design-Builder shall at the same time submit a separate Application for Payment, in accordance 
with the Contract Documents, for Work performed up to and including the effective date of the 
termination under this Section 8.16. 

 Article 9

 

Representatives of the Parties 

9.1 Department’s Representatives. 

9.1.1 Reserved 

9.1.2 Department designates Department’s Robert Cumbow “Project Manager” for the 
Project as its “Department’s Representative,” which individual has the authority and 
responsibility set forth in Section 3.2 of the General Conditions.  Department may change 
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Department’s Representative at any time, and from time to time, upon prior Notice to Design-

Builder. 

9.2 Design-Builder’s Representatives. 

9.2.1 Design-Builder designates Gary Taylor as its senior representative (“Design-

Builder’s Senior Representative”), which individual has the authority and responsibility for 
avoiding and resolving disputes under Article 10 of the General Conditions.  Design-Builder 
may change Design-Builder’s Senior Representative at any time, and from time to time, upon 
prior Notice to Department. 

9.2.2 Design-Builder designates Stewart Gaither as its “Design-Builder’s 

Representative,” which individual has the authority and responsibility set forth in Section 2.1.1 
of the General Conditions.  Design-Builder may change Design-Builder’s Representative at any 
time, and from time to time, upon prior Notice to Department. 

9.3 Department and Design-Builder shall, in the spirit of cooperation, exchange information 
in a timely manner.  While the Contract Documents establish a timeline and process for making 
decisions and managing communications on the Project, the parties recognize it is not possible 
to specify processes for all activities that may occur.  The parties shall communicate in a manner 
consistent with the “Special Provision for Project Communication and Decision Making for 
Design-Build Projects (August 2009),” as may be updated from time to time. 

 Article 10

 

Bonds and Insurance 

10.1 Insurance.  Design-Builder shall procure and maintain insurance in accordance with the 
Contract Documents, including Article 5 of the General Conditions and Division I Amendments. 

10.2 Contract Bonds.  On or prior to the effective date of the Notice to Proceed for Design, 
Design-Builder shall procure and maintain separate Contract Bonds (i.e., a performance bond 
and a payment bond), each executed by a Surety acceptable to Department, each in the amount 
of 100 percent of the Contract Price, and in accordance with all other requirements of the 
Contract Documents. 

 Article 11

 

Other Provisions 

11.1 Project Management and Reporting Requirements. 

11.1.1 Initial Baseline Schedule.  The “Initial Baseline Schedule,” when submitted on 
or before the effective date of the Notice to Proceed for Design, is attached as Exhibit 11.1.1 to 
this Agreement without any further act of the parties.  The Initial Baseline Schedule, 
conforming to the Work Breakdown Structure (“WBS“) set forth below, shall be a CPM 
schedule that includes: (a) a narrative description of the proposed Project schedule; (b) logic 
relationships, durations, critical path based on the longest path, Milestones, and timing of the 
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WBS elements for design and construction; (c) permitting, Right of Way acquisition and design 
review by Department and (d) the date upon which Design-Builder reasonably anticipates 

receipt of the 404 permit. The Initial Baseline Schedule’s source document shall be in electronic 

format (e.g., *.xer, *.xlsx, etc.), on a CD-ROM.  The WBS shall be broken down into work 

packages, indicating and describing Design-Builder's work segments, Project phases and major 

Project activities.  The WBS shall be consistent with Design-Builder's organization and 

approach to management, as well as to its approach to technical challenges within the Project 

Activities within the WBS shall be broken down sufficiently to show construction sequencing 

and significant Project interrelationships and dependencies, as well as the traffic control 

concept.  The design Work-related dates set forth in the Initial Baseline Schedule shall remain 

the same in Design-Builder’s submitted Baseline Schedule, subject only to change resulting 

from Department’s review and comment thereupon.  Until approval of the Baseline Schedule, 

Design-Builder shall perform the Work so as to achieve all such design Work-related dates on or 

before the dates set forth in the Initial Baseline Schedule. 

11.1.2 Baseline Schedule.  The Baseline Schedule may, in Design-Builder’s discretion, 

be submitted to Department in two phases, “design” and “construction.”  The “Design Baseline 

Schedule” shall be as described below with the construction portion as described in Section 

11.1.1.  The “Construction Baseline Schedule” shall incorporate the Design Baseline Schedule 

with the construction portion as described in this Section and shall be submitted to Department 

for review and approval on the earlier of (a) the date Design-Builder submits field inspection 

Plans (approximately at 60 percent design drawings) to Department and (b) 60 days after the 

date set forth in the Initial Baseline Schedule Design-Builder for submission of field inspection 

Plans.  The Baseline Schedule shall be a CPM schedule that includes, among other things: 

(i) the order in which Design-Builder proposes to carry out the Work (including each stage of 

design, ROW acquisition, Governmental Approvals (including permit acquisition), 

procurement, manufacture, delivery to Site, construction, inspection and testing); (ii) the times 
when submissions and approvals or consents by Department are required (provided, however, 

that such times shall be no less than Department’s minimum review duration identified in 

Section 3.1.2 of the General Conditions) and (iii) the date upon which Design-Builder 

anticipates receipt of the 404 permit.  The Baseline Schedule shall be resource-loaded and cost-

loaded, broken down into Work Packages that are consistent with the Work Breakdown 

Structure, and in deliverables generally completed within 30 days, with the dollar value (price) 

of each deliverable being identified.  Design-Builder shall prepare a schedule based upon and 

consistent with the Initial Baseline Schedule, for Department’s review and approval, in 

accordance with Section 6.1.1 of the General Conditions.  Design-Builder shall resubmit a 

revised schedule to Department within seven days of its receipt of Department’s comments on 

such schedule.  This process shall continue until such time as a schedule is so approved by 

Department (and when so approved, the “Baseline Schedule”); provided, however, that Design-

Builder shall produce the final, agreed Baseline Schedule, or agreed Design Baseline Schedule 

if Design-Builder elects to provide Baseline Schedule in two phases, no later than 90 days after 

the effective date of the Notice to Proceed for Design.  The Initial Baseline Schedule is 

accompanied by the Earned Value Schedule, as referenced in, and subject to the provisions of, 

Section 6.1 of the General Conditions.  If the Baseline Schedule, or Design Baseline Schedule if 

Design-Builder elects to provide the Baseline Schedule in two phases, is not approved within 90 

days after the effective date of the Notice to Proceed for Design, Department reserves the right, 
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after Notice to Design-Builder in accordance with Section 6.3 of the General Conditions, to 

withhold approval for all or part of Design-Builder’s Applications for Payment until such time 

Design-Builder furnishes an approved Baseline Schedule or Design Baseline Schedule, as 

applicable.  If Design-Builder elects to provide the Baseline Schedule in two phases, if the 

Construction Baseline Schedule is not approved within 90 days after submission of the 

Construction Plans, then Department reserves the right, after Notice to Design-Builder in 

accordance with Section 6.3 of the General Conditions, to withhold approval for all or part of 

Design-Builder’s Applications for Payment until such time Design-Builder furnishes an 

approved Construction Baseline Schedule.  If Design-Builder submits the Baseline Schedule in 

two phases (i.e., the “design” and “construction” phases), then, once the “Design Baseline 

Schedule” and the “Construction Baseline Schedule” are approved, they shall collectively 

constitute the “Baseline Schedule.” 

11.1.2.1 Cost Loading.  Design-Builder shall cost load each activity in the 

Baseline Schedule for which Design-Builder expects to receive payment.  The Baseline 

Schedule shall be reasonably cost loaded to allow for an accurate determination of progress of 

the activity based on earnings.  The Baseline Schedule shall be cost loaded in accordance with 

the following: 

.1 If the “Resource” feature is used to cost-load the Baseline Schedule (or, 

as applicable, the Design Baseline Schedule and the Construction 

Baseline Schedule), Design-Builder shall define and assign a project-

specific resource to applicable activities.  The Resource ID shall be 

unique and prefixed by the VDOT Contract number. (e.g. 

C00012345DB10.00100$). 

.2 Activities shall be cost-loaded to allow for summarization of the 

budgeted quantity and budgeted costs by “Cost Account ID.”  Cost 

Account ID numbers shall be assigned to all applicable activities. 

.3 The aggregate sum of the budgeted costs for all activities shall equal the 

total contract value.  Total contract value will be considered to mean the 

current contract value including the original amount of the contract and 

any authorized adjustments for authorized changes to the Work. 

.4 Anticipated payments for asphalt, steel and certain fuel adjustments will 

not be considered in the Baseline Schedule (or, as applicable, the Design 

Baseline Schedule and the Construction Baseline Schedule), unless 

approved by the Engineer. 

11.1.2.2 Baseline Schedule Narrative.  A “Baseline Schedule Narrative” 

shall accompany the Baseline Schedule (or, as applicable, the Design Baseline Schedule and the 

Construction Baseline Schedule).  A Baseline Schedule Narrative shall include the following 

written information: 
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.1 Design-Builder’s overall plan describing the proposed overall sequence 

of construction, including where the Work will begin and how the Work 

will progress; 

.2 A description of the Project critical path; 

.3 A description of the near critical path(s) (float paths with total float value 

within 20 workdays of the critical path total float); 

.4 A listing of the Milestone dates, major traffic switches, start and finish 

milestones for each phase or stage of Work, Work to be performed by 

Department or other third parties; 

.5 A log identifying the schedule constraints used and explanation of the 

reasons why and the purpose for using each constraint; 

.6 A description of the proposed working calendar(s) to indicate the 

“Calendar ID”, number of work days per week, number of shifts per day, 

and number of hours per day as well as the anticipated number of non-

working days per month for each calendar with considerations, as 

applicable, for holidays, normal weather conditions; as well as for 
seasonal or other known or specified constraints and restrictions (i.e. 

traffic, local events, environmental, permits, utility, etc.); 

.7 A log of the applicable DBE participation activities in the Baseline 

Schedule (or, as applicable, the Design Baseline Schedule and the 

Construction Baseline Schedule) for which Design-Builder intends to 

claim credit for attaining the DBE goal required in the Contract 

Documents. The list shall indicate the proposed start/finish dates and 

durations of the DBE participation activities; and 

.8 A description of any known problems or anticipated issues that may 

impact the schedule; and any actions taken or needed to correct the 
problems. 

11.1.3 Schedule Updates.  As part of, and in conjunction with, the monthly reports 

required by Section 11.1.8, Design-Builder shall provide Department with any proposed update 

of the Baseline Schedule (or, as applicable, the Design Baseline Schedule and the Construction 

Baseline Schedule) for Department’s review and approval and a progress narrative that 

describes, at a minimum, the overall progress for the preceding month, a critical path analysis 

including a description of any deviations in the project critical path since the previous schedule 

submission, a discussion of problems encountered or anticipated since the previous schedule 

submission (or, in respect of the first submission following approval by Department of the 

Baseline Schedule, the Initial Baseline Schedule) and proposed solutions thereof including an 

explanation of any corrective actions taken or required to be taken, work calendars, constraints, 

delays experienced and any pending Time Impact Analysis (“TIA”), float consumption as a 

result of either Department or Design-Builder delays, documentation of any logic changes, 
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duration changes, resource changes or other relevant changes.  The “Schedule Update” shall be 

based on the most recently accepted Baseline Schedule (or, as applicable, the Design Baseline 

Schedule and the Construction Baseline Schedule).  All activities that are completed prior to the 

current “Data Date” shall show actual start and finish dates.  All on-going activities shall show 

an actual start date and remaining duration to indicate the amount of time required to complete 

the remaining Work as of the current Data Date.  Activity percent complete for on-going 

activities shall be based on amount of Work completed as of the current Data Date relative to 

the total amount of Work planned.  Activity relationships for the remaining activities shall be 

modified as necessary to correct out-of-sequence progress for on-going and remaining activities 

to reflect Design-Builder’s current plan for completing the remaining Work.  The Schedule 

Update shall be calculated using the current Data Date.  The monthly progress narrative shall 

also include the following: 

.1 Comparisons of actual and planned progress, including: (i) illustrating 

schedule variance graphically by plotting the Budgeted Cost of Work 

Performed (“BCWP”) and the Budgeted Cost of Work Scheduled 

(“BCWS”) and (ii) reporting the Schedule Performance Index (“SPI”), 

defined as the ratio of BCWP divided by BCWS;  

.2 Statement by Design-Builder that this is Design-Builder’s only schedule 

being executed to perform the Work;  

.3 Details of any aspects of the Work which may jeopardize the completion 

in accordance with the Contract Documents;  

.4 Measures being (or to be) adopted to overcome such aspects and a list of 

approvals needed to adopt such measures; 

.5 A description of any deviations from scheduled performance in terms of 

the scheduled completion dates of the Milestones since the previous 

schedule submission, including a statement explaining why any schedule 

milestone or Milestone date(s) is forecast to occur after the specified 

date(s); 

.6 A description of any changes in Design-Builder’s Work plan in terms of 

sequence of construction, shifts, manpower, equipment, or materials; and 

.7 A description of Work planned for the next update period and actions to 

be taken by Department or other involved third parties. 

If Department believes that the Baseline Schedule (or, as applicable, the Design Baseline 

Schedule and the Construction Baseline Schedule), or any Schedule Update needs a specific 

revision, either in logic, activity duration, manpower or cost, it will submit a written request to 

Design-Builder.  Design-Builder shall respond in writing within seven days, either agreeing 

with Department’s proposed revision, and henceforth including it in the next Schedule Update, 

or providing justification why it should not be accomplished.  If revisions cannot be agreed 

upon either through written correspondence or subsequent meetings, Department and Design-
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Builder shall agree to attempt to resolve the issues through a TIA submission as described in 

Section 8.3 of the General Conditions or the dispute resolution process of Article 10 in the 

General Conditions.  If Department and Design-Builder cannot agree on the TIA, Design-

Builder shall proceed under the previously-approved Schedule (or, as applicable, the Design 

Baseline Schedule and the Construction Baseline Schedule) pending the dispute resolution 

process of Article 10 in the General Conditions.  At no time shall Design-Builder continue to 

reflect items of non-concurrence from Department in Schedule Updates. 

Design-Builder shall follow the Initial Baseline Schedule, and Department shall monitor 

Design-Builder’s performance with reference to the Initial Baseline Schedule, until Department 

approves the Baseline Schedule. 

11.1.4 Schedule Format.  Design-Builder shall submit for each of the Initial Baseline 

Schedule, the Baseline Schedule (or, as applicable, the Design Baseline Schedule and the 

Construction Baseline Schedule) and Schedule Update submission the following submittal 

items. Each electronic file submittal shall have a unique file name prefixed by the Department 

(or VDOT) Contract ID to identify the Agreement, submission type, and order of submission 

(e.g. C00012345DB01-B1, C00012345DB01-U1, etc.).  The submittals shall include: 

.1 A transmittal letter to the Engineer, identifying the date of submittal and 

which of the Initial Baseline Schedule, Baseline Schedule (or, as 

applicable, the Design Baseline Schedule and the Construction Baseline 

Schedule) or Schedule Update is being submitted for review; 

.2 Two sets of data compact disks (“CD”) containing the electronic working 

file of the applicable schedule in Primavera proprietary exchange format 

(“.XER”) file format.  Each CD shall be labeled to indicate the VDOT 

Contract ID, type of submission, filename, and Data Date; 

.3 Two sets of paper copies of the following schedule reports: 

a. Schedule calculation log; 

b. A legible time-scaled bar-chart plot of the applicable schedule to 

show for each activity information corresponding to the following 

and under the following headings: the “Activity ID”, “Activity 

Name”, “Original Duration”, “Remaining Duration”, “Start and 

Finish Dates”, “Activity Percent Complete”, and “Total Float.”  

The bar-chart plot shall identify the project critical path (longest 

path).  Design-Builder shall prepare the time-scaled bar-chart 

portion of the applicable schedule using scheduling software that 

is wholly compatible with Department’s scheduling software 

system; 

c. A legible network logic diagram plot of the applicable schedule 

depicting the order, interdependence of activities, and sequence in 
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which the Work will be accomplished. Design-Builder shall 

prepare the network logic diagram plot of the Baseline Schedule 

(or, as applicable, the Design Baseline Schedule and the 

Construction Baseline Schedule) using scheduling software that is 

wholly compatible with Department’s scheduling software 

system; and 

d. A tabular Predecessor/Successor report sorted in ascending order 

by Activity ID to show the following: 

i) Activity ID; 

ii) Activity Name; 

iii) Original Duration; 

iv) Remaining Duration; 

v) Early Start; 

vi) Early Finish; 

vii) Late Start; 

viii) Late Finish; 

ix) Total Float; 

x) Critical (Yes or No); 

xi) Predecessor Activity ID, Activity Name, Early Start, Early 

Finish, Relationship Type, Lag, Driving (Yes or No), 

Constraint, and Constraint Date; and 

xii) Successor Activity ID, Activity Name, Early Start, Early 

Finish, Relationship Type, Lag, Driving (Yes or No), 

Constraint, and Constraint Date. 

.4 One set of electronic file copies by email of the following: 

a. A working file of the applicable schedule in .XER file format; 

b. Electronic Portable Document Format (“.PDF”) copy of the 

monthly progress narrative; 

c. Electronic .PDF copy of the Activity Cost-loading Report 

(“ACR”). The ACR shall provide a listing of the budgeted costs 
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for each cost-loaded activity.  The ACR shall show the budgeted 

cost by activity grouped by Cost Account ID and sorted by 

Activity ID.  The ACR shall also show the aggregate sum of the 

budgeted costs for each “Cost Account” and an overall summary 

of the budgeted costs for the project.  The ACR shall show for 

each activity the Activity ID, Activity Name, Price/Unit, 

Budgeted Unit (Quantity), and Budgeted Cost; and 

d. Electronic .PDF copy of the “Earned Value Schedule S-Curve.” 

This process shall continue until Final Completion.  The first day of the 

month (“Data Date”) of each Schedule Update shall coincide with 

Design-Builder’s Application for Payment.  Design-Builder shall prepare 

and maintain the Initial Baseline Schedule, the Baseline Schedule (or, as 

applicable, the Design Baseline Schedule and the Construction Baseline 

Schedule) or Schedule Update using scheduling software that is capable 

of meeting all requirements of this provision.  Design-Builder’s 

scheduling software shall be wholly compatible with Department’s 

scheduling software system and shall have the capability to import and 

export project data in .XER format.  Department’s scheduling software 

system is the latest version of Primavera’s Project Management software 

(currently P6 version 6.2).  “Compatible” shall mean that Design-

Builder-provided electronic file versions of the applicable schedule can 

be imported into Department’s scheduling software system with no 

modifications, preparation or adjustments.  At Design-Builder’s request, 

secured access via the internet may be granted to allow Design-Builder to 

develop and maintain the Baseline Schedule (or, as applicable, the Design 

Baseline Schedule and the Construction Baseline Schedule) in 

Department’s scheduling software system. 

Submission of data from another software system where data conversion 

techniques or software is used to import into Primavera's scheduling 

software is not acceptable and will be cause for rejection of the submitted 

schedule. 

The Initial Baseline Schedule, Baseline Schedule (or, as applicable, the 

Design Baseline Schedule and the Construction Baseline Schedule) and 

Schedule Updates shall conform to the following software settings: 

a) Define Project ID as the VDOT Contract ID number. 

b) Define project “Must Finish By” date equal to the Agreement’s 

Final Completion date. 

c) Define the baseline for “Earned Value” calculations as the 

“Project Baseline.” 
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d) Define the critical activities as “Longest Path.” 

e) Define schedule calculation option to compute total float as 

“Finish Float = Late Finish – Early Finish.” 

11.1.5 Other Information and Alteration.  Design-Builder shall, whenever required 

by Department, provide in writing a general description of the arrangements and methods which 

Design-Builder proposes to adopt for the execution of the Work.  No significant alteration to the 

Baseline Schedule (or, as applicable, the Design Baseline Schedule and the Construction 

Baseline Schedule), or to such arrangements and methods, shall be made without informing 

Department and any alterations made shall reflect the requirement for coordination of the Work 

with the actions and obligations of Department and the work to be carried out by Department’s 

Separate Contractors.  If any alteration affects any such actions, obligations or Work, it shall not 

be made without the prior approval of Department.  If the progress of the Work does not 

conform to the SOR, then Department may instruct Design-Builder to revise further the 

Schedule Update, showing the modifications necessary to achieve completion within the 

Contract Times. 

11.1.6 Department’s Separate Contractors.  Design-Builder agrees to include the 

activities of Department’s Separate Contractors into the Initial Baseline Schedule, Baseline 

Schedule (or, as applicable, the Design Baseline Schedule and the Construction Baseline 

Schedule) or Schedule Update.  Design-Builder shall reasonably cooperate with Department’s 

Separate Contractors and coordinate its activities with those of such Separate Contractors, and 

Department shall obligate all Separate Contractors to reasonably cooperate and coordinate their 

activities with those of Design-Builder, so that the Project can be completed in an orderly and 

coordinated manner without unreasonable disruption. 

11.1.7 Department’s Review and Approval of Initial Baseline Schedule, Baseline 

Schedules.  Department’s review and approval of the Baseline Schedule (or, as applicable, the 

Design Baseline Schedule and the Construction Baseline Schedule) or subsequent Schedule 

Updates shall not be construed as relieving Design-Builder of its complete and exclusive control 

and responsibility over the means, methods, sequences and techniques for executing the Work 

and does not constitute approval or acceptance of Design-Builder’s ability to complete the Work 

within the Contract Time(s). 

11.1.8 Monthly Reports.  After the effective date of the Notice to Proceed for Design, 

monthly reports, substantially in the form of Exhibit 11.1.8, shall be prepared by Design-Builder 

and submitted to Department in one electronic and two paper copies.  The first report shall be 

delivered following the effective date of the Notice to Proceed for Design and shall cover the 

period up to the end of the calendar month after that in which the effective date of the Notice to 

Proceed for Design occurred and the succeeding 15 days; reports shall be submitted monthly 

thereafter, on or before the 25
th

 day of each month.  Reporting shall continue until Department’s 

determination that the Project has achieved Final Completion.  Each report shall include: 

.1 Photographs (which may be digital) and detailed descriptions of progress, 

including each stage of design, ROW acquisition, Governmental 
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Approvals (including permit acquisition), procurement, delivery to Site, 

and construction; 

.2 Charts showing the status of all design documents, purchase orders that 

relate to the critical path, ROW acquisition, Governmental Approvals 

(including permit acquisition) and construction; 

.3 Records of personnel and Design-Builder’s equipment; 

.4 Copies of quality assurance documents, quality control documents and 

test results; 

.5 Safety statistics, including details of any hazardous incidents and 

activities relating to environmental aspects and public relations;  

.6 Status of approvals for Governmental Approvals, as required by Section 

2.6.1 of the General Conditions; 

.7 Monthly updates to the Initial Baseline Schedule or Baseline Schedule (as 

applicable) and the narrative as set forth in Section 11.1.3 above; 

.8 Unresolved claims or disputes that involve requests for extension to the 

Contract Time(s) or adjustment to any other date, milestone or Milestone 

set forth in the Contract Documents or increases in the Contract Price; 

.9 All required EEO documentation for federal-aid projects; 

.10 Weekly work zone safety reviews, on Department-provided forms; and 

.11 “Erosion & Sediment Control Reports”, on Department-provided forms. 

Department shall have the right, after Notice to Design-Builder in accordance with Section 6.3 

of the General Conditions, to withhold approval for all or part of Design-Builder’s Applications 

for Payment if Design-Builder furnishes monthly reports, including the monthly Schedule 

Updates, that are materially incomplete or Department is unable to sufficiently ascertain the 

status, progress and quality of all or part the Work in progress, until such time Design-Builder 

furnishes such complete reports. 

11.1.9 Project Records.  Design-Builder shall organize and maintain its Project records 

in a manner that allows such Project records to be filed by Work Packages and in accordance 

with the Contract Documents, including applicable Legal Requirements.  Additionally, Design-

Builder shall develop a tracking log wherein the Project records are provided chronologically, 

with the file type, description, date received/sent, entity the documentation is from/to, pay 

package reference, status and electronic location.  The “Project Record Tracking Log” shall be 

developed in accordance with the format outlined in Exhibit 11.1.9.  If the Project record relates 

to changes in the Work, preferably only one Work Package shall be referenced in such project 

record.  If a Project record relates to multiple Work Packages, then all related Work Packages 

shall be referenced in such Project record.  As a condition of Final Payment, Design-Builder 
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shall provide Department with a complete set of all Project records by and between Design-

Builder and Department exchanged on the Project. 

11.2 Effect of Alpha Bankruptcy Proceedings. 

Notwithstanding: (a) any rejection of Fifth Amendment, any, or all, of the CFX Project 

Agreements and/or any other amendment, agreement, instrument or document, now in effect or 

hereafter executed, in any way related to the CFX Project Agreements (collectively, the 

“Documents”) by Alpha pursuant to § 365 of chapter 11 of title 11 of the Unites States Code 

(the “Bankruptcy Code”) or otherwise; (b) any breach of any or all of the Documents by 

Alpha; (c) any default by Alpha under any or all of the Documents; (d) any termination and/or 

expiration of any or all of the Documents with respect to Alpha; and/or (e) any determination 

that any or all of the Documents are void or unenforceable against Alpha, the Documents, this 

Agreement and any subsequent design-build contracts relating to the Proposed Project shall 

remain in full force and effect with respect to Bizzack as if none of the foregoing events had 

occurred.  

11.3 Counterparts. 

This Agreement may be executed by the parties in one or more counterparts, all of which taken 

together, shall constitute one and the same instrument.  If elected by Department, the delivery of 

an executed counterpart of this Agreement by either party by facsimile or electronic (“email”) 

delivery in .PDF shall be deemed to be valid delivery thereof. 

11.4 Exhibits. 

11.4.1 The following exhibits are specifically made part of, and incorporated by 

reference into, this Agreement: 

 EXHIBIT 5.1.1.4  --     DESIGN-BUILDER’S KEY PERSONNEL 

 EXHIBIT 5.1.1.11  --     FORM OF SUSPENSION AND DEBARMENT 

     CERTIFICATE 

 EXHIBIT 5.1.2.1  --     MONTHLY PAYMENT SCHEDULE (when 

supplied as a condition to the effective date of the Notice to Proceed for Design) 

 EXHIBIT 5.1.2.3(I)(i)  --     FORMS OF DEED (2) 

 EXHIBIT 5.1.2.3(I)(ii) --     FORMS OF TRANSFER CERTIFICATE (3) 

 EXHIBIT 11.1.1  --     INITIAL BASELINE SCHEDULE (when supplied as 

a condition to the effective date of the Notice to Proceed for Design) 

 EXHIBIT 11.1.8  --     FORM OF MONTHLY REPORT 
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 EXHIBIT 11.1.9  --     EXAMPLE CORRESPONDENCE TRACKING 

     LOG 

 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK; SIGNATURES ON NEXT 

PAGE]
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DEPARTMENT:    DESIGN-BUILDER: 
 

Virginia Department of Transportation Bizzack Construction, LLC 

(Name of Department)   (Name of Design-Builder) 

 

_____________________________  ____________________________________ 

(Signature)     (Signature) 

 

____________________________  ____________________________________ 

(Printed Name)    (Printed Name) 

 

____________________________  ____________________________________ 

(Title)      (Title) 

 

____________________________  ____________________________________ 

Date        Date 

 

END OF PART 3 

LUMP SUM DESIGN-BUILD AGREEMENT 
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Exhibit 5.1.1.4 to Part 3

List of Key Personnel

The following are the Key Personnel for the Relevant Section.

.1 Design-Build Project Manager – Stewart L. Gaither, PE

.2 Quality Assurance Manager (QAM) – Preston Breeding, PE, CCM

.3 Design Manager – Lynda Kelly, PE

.4 Construction Manager – Billy Stamper, PE

.5 Geotechnical Engineer – Craig S. Lee, PE

.6 Lead QA Inspector – Kent Goodman, EIT
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Exhibit 5.1.1.11 – Part 1 of 2 

 

CERTIFICATION REGARDING SUSPENSION AND DEBARMENT 

Project No.:  0121-013-793 

Capitalized terms used, but not defined, in this certification have the meanings ascribed in the 

General Conditions (Part 4) of the Lump Sum Design-Build Agreement between the Virginia 

Department of Transportation and Bizzack Construction, LLC, dated as of [__________], 2016 

(the “Contract”). 

1) Design-Builder hereby certifies that it and its principals: 

Are not presently debarred, suspended, proposed for debarment, declared ineligible, or 

voluntarily excluded from covered transactions by any federal Governmental Unit. 

a) Have not within a three-year period preceding the Agreement Date been convicted 

of or had a civil judgment rendered against them for commission of fraud or a 

criminal offense in connection with obtaining, attempting to obtain, or performing a 

public (federal, State or local) transaction or contract under a public transaction; and 

have not been convicted of any violations of federal or State antitrust statutes or 

commission of embezzlement, theft, forgery, bribery, falsification, or destruction of 

records, making false statements, or receiving stolen property; 

b) Are not presently indicted for or otherwise criminally or civilly charged by a 

Governmental Unit (federal, State or local) with commission of any of the offenses 

enumerated in paragraph 1) b) of this certification; and 

c) Have not within a three-year period preceding the Agreement Date had one or more 

public transactions (federal, State or local) terminated for cause or default. 

2) Where Design-Builder is unable to certify to any of the statements in this certification, 

Design-Builder attaches an explanation to this certification.  

The undersigned makes the foregoing statements on behalf of Design-Builder for the Contract let 

by the [Commonwealth Transportation Board.] 

 

 

Signature Date Title 

Name of Firm 



 

 

Exhibit 5.1.1.11 – Part 2 of 2 

CERTIFICATION REGARDING DEBARMENT 

(Design Consultants, Subcontractors and Sub-subcontractors) 

Project No.:  0121-013-793 

Capitalized terms used, but not defined, in this certification have the meanings ascribed in the 

General Conditions (Part 4) of the Lump Sum Design-Build Agreement between the Virginia 

Department of Transportation and Bizzack Construction, LLC, dated as of [__________], 2016 

(the “Contract”). 

1) [____________________], a[n] [____________________] certifies that neither it nor its 

principals is presently debarred, suspended, proposed for debarment, declared ineligible, or 

voluntarily excluded from participation in this transaction by any federal Governmental Unit. 

2) Where [____________________] is unable to certify to any of the statements in this 

certification, [____________________] attaches an explanation to this certification. 

The undersigned makes the foregoing statements on behalf of [____________________] in 

connection with the Contract. 

 

 

Signature Date Title 

Name of Firm 

Role (i.e., Design Consultant, Subcontractor or Sub-subcontractor) 

affiliated Subcontractor or Design Consultant (for Sub-subcontractors only) 
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1 

TAX MAP #  

G-PIN # 

 

PREPARED BY VDOT 

UNDER SUPERVISION OF THE 

OFFICE OF THE ATTORNEY GENERAL 
 

Exempted from recordation taxes 

and fees under Sections 58.1-811(A)(3), 

58.1-811(C)(5), 58.1-3315, 25.1-418,  

42.1-70, 17.1-266, and 17.1-279(E) 

 

 

This DEED OF GIFT AND DONATION is made_____________, 20_____ between _______, 

(“GRANTOR”) [(though more than one)] and the COMMONWEALTH OF VIRGINIA, acting by and 

through the Virginia Department of Transportation (“GRANTEE.”) 

WITNESSETH:   

In consideration of the good will and public benefit to be derived from this donation including the 

improvement of the roads of the Commonwealth, and other good and valuable consideration, the 

GRANTOR hereby gives, grants and conveys unto the GRANTEE in fee simple, with General Warranty 

and English Covenants of Title, the land located in the ________________Magisterial District, in the 

[County/City] of ______________, Virginia and more particularly described as follows: 

[Description of Property Here] 

 

For a more particular description of the land herein conveyed, reference is made to 

______________________________________which is hereto attached as a part of this conveyance and 

recorded simultaneously herewith in the Clerk’s Office of the _____ of _____, Virginia [and in State 

Highway Plat Book ______, Page ___ ]. 

 This conveyance is made subject to all valid and enforceable easements, conditions, and 

restrictions of record insofar as they may lawfully affect the land. 

1.)  The GRANTOR, by the execution of this instrument, acknowledges that the land being 

conveyed hereunder is being donated to the Commonwealth of Virginia for highway use or associated 



 

-  - 
 

2 

uses. GRANTOR also acknowledges that he is entitled to be compensated for the land hereby conveyed 

and, pursuant to Virginia Code Section 25.1-417 A 10 and by this donation, hereby waives his right to 

such compensation. A copy of GRANTOR’s acknowledgment of his rights is attached to and made a part 

of this deed. 

2) The GRANTOR covenants and agrees for himself, his heirs, successors and assigns, that the 

consideration hereinabove mentioned shall be in lieu of any and all claims to compensation for land, and 

for damages, if any, to the remaining lands of the GRANTOR which may result by reason of the use to 

which the GRANTEE will put the land being conveyed, including such drainage facilities as may be 

necessary. This paragraph however, does not apply to any physical damages caused by GRANTEE, its 

agents and contractors done to GRANTOR’s remaining property after construction of the aforesaid 

project begins. 

By accepting this deed, as evidenced by the signature below, GRANTEE accepts the donation of 

the before described real estate for inclusion in its public highway system. 

WITNESS the following signature(s) and seal(s) 

 

      (SEAL) 

 

 

      (SEAL) 

 

State of Virginia ) 

County/City of _______________________  ) to-wit: 

 

The foregoing instrument was acknowledged before me this ___ day of ___________________,  

 

20 __ by ________________________________________________________________. 

 

 
     

 ____________________________________________ 

 Notary Public 

 

 Registration No. ___________________ 

My commission expires:__________________  



 

-  - 
 

3 

 

 

The foregoing donation is hereby ACCEPTED by the Commonwealth of Virginia acting by and through 

the Virginia Department of Transportation: 

 

COMMONWEALTH OF VIRGINIA, acting by and 

through the Virginia Department of Transportation. 

 

 

      BY :___________________________________(SEAL) 

 

      Name:________________________________________ 

 

      Title: _______________________________________  

 

COMMONWEALTH OF VIRGINIA ) 

City of Richmond ) to-wit: 

 
The foregoing instrument was acknowledged before me this ___ day of ___________________,  

 

20 __ by ________________________________________________________________. 

 

  

       ____________________________________ 

       Notary Public 

 

       Registration #:________________________ 

My commission expires:______________________ 
 

 

GRANTEE’S MAILING ADDRESS: 

 

Acquisitions/Legal Section 

Right of Way Division 

Virginia Department of Transportation 

5
th
 Floor – Annex Building 

1401 East Broad Street 

Richmond, Virginia 23219-2000 
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1 

TAX MAP #  

G-PIN #  

  

PREPARED BY VDOT 

UNDER SUPERVISION OF THE 

OFFICE OF THE ATTORNEY GENERAL 
 

Exempted from recordation taxes 

and fees under Sections 58.1-811(A)(3), 

58.1-811(C)(5), 58.1-3315, 25.1-418,  

42.1-70, 17.1-266, and 17.1-279(E) 

 

 

This DEED OF GIFT AND DONATION is made this _______day of _______, 20___, between 

_______, (“GRANTOR”) [(though more than one)], and the COMMONWEALTH OF VIRGINIA, 

(“GRANTEE”.) 

WITNESSETH:   

In consideration of the good will and public benefit to be derived from this donation including the 

improvement of the roads of the Commonwealth, and other good and valuable consideration, the 

GRANTOR hereby gives, grants and conveys unto the GRANTEE in fee simple, with General Warranty 

and English Covenants of Title, the land located in the ________________Magisterial District, in the 

[County/City] of ______________and more particularly described as follows: 

[Description of Property Here] 

 

For a more particular description of the land herein conveyed, reference is made to 

______________________________________which is hereto attached as a part of this conveyance and 

recorded simultaneously herewith in the Clerk’s Office of the _____ of _____, Virginia [in Deed Book 

_____ at  Page ___]  [in the State Highway Plat Book ______, Page ___   .][PICK OR INSERT 

APPROPRIATE ALTERNATIVE.] 

1.)  The GRANTOR by the execution of this instrument acknowledges that the land being 

conveyed hereunder is being donated to the Commonwealth of Virginia for highway use or associated 

uses. GRANTOR also acknowledges that he is entitled to be compensated for the land hereby conveyed 



 

-  - 
 

2 

and, pursuant to Virginia Code Section 25.1-417 A 10 and by this donation, hereby waives his right to 

such compensation. A copy of GRANTEE’S acknowledgment of his rights is attached to and made a part 

of this deed. 

2) The GRANTOR covenants and agrees for himself, his heirs, successors and assigns, that the 

consideration hereinabove mentioned shall be in lieu of any and all claims to compensation for land, and 

for damages, if any, to the remaining lands of the GRANTOR which may result by reason of the use to 

which the GRANTEE will put the land being conveyed, including such drainage facilities as may be 

necessary. This paragraph, however, does not apply to any physical damages caused by GRANTEE, its 

agents and contractors done to GRANTOR’s remaining property after construction of the aforesaid 

project begins. 

By accepting this deed, as evidenced by the signature below, GRANTEE accepts the donation of 

the before described real estate for inclusion in its public highway system. 

WITNESS the following signature(s) and seal(s) 

 

      (SEAL) 

 

 

      (SEAL) 

 

COMMONWEALTH OF VIRGINIA ) 

City of Richmond ) to-wit: 

 

 The foregoing instrument was acknowledged before me this ________ day of 

__________________, 20___, by ___________________________________.  

       ____________________________________ 

       Notary Public 

 

 Registration #:________________________ 

 

 

My commission expires:______________________ 

 



 

-  - 
 

3 

The foregoing dedication is hereby ACCEPTED by the Commonwealth of Virginia acting by and 

through the Virginia Department of Transportation: 

 

COMMONWEALTH OF VIRGINIA, acting by and 

through the Virginia Department of Transportation. 

 

 

      BY :___________________________________(SEAL) 

 

      Name:________________________________________ 

 

      Title: _______________________________________  

 

COMMONWEALTH OF VIRGINIA ) 

City of Richmond ) to-wit: 

 

 The foregoing instrument was acknowledged before me this ________ day of 

__________________, 20___, by ___________________________________.  

       ____________________________________ 

       Notary Public 

 

My commission expires:______________________ 

 

Notary Registration #:________________________ 

 

 

 

GRANTEE’S MAILING ADDRESS: 

 

Virginia Department of Transportation 

Right of Way and Utilities Section 

____________________________ 

 

____________________________ 

 

____________________________ 

 

____________________________ 
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REV. 09/08 

 

DONATION OF LAND  

TO THE COMMONWEALTH OF VIRGINIA 

ACKNOWLEDGMENT 
 

The business entity named below is the owner of the property identified in the plat attached to this 

ACKNOWLEDGMENT (“OWNER.”) It is the intention of OWNER to donate the described property to 

the Commonwealth of Virginia (the “Commonwealth”) to be used for highway or other transportation 

purposes. 

 

OWNER’s authorized agent (whose signature appears below) has been advised, pursuant to Virginia 

Code Section 25.1-417, A, 10,  by a representative of the Virginia Department of Transportation (the 

“Department”), whose name is printed below, that OWNER is entitled to be compensated for this 

property and is under no legal obligation to donate it to the Commonwealth. OWNER, by its authorized 

agent, hereby waives its right to be compensated for the property being donated and hereby agree, upon 

presentation, to execute a deed donating the property to the Commonwealth. 

 

By the signature of its authorized agent, OWNER also acknowledges that, prior to the donation, the 

Department will perform a valuation of the property being donated and provide OWNER, in writing, with 

the Department’s determination of the value of the property being donated. OWNER, through its 

authorized agent, acknowledges that it has the right to waive this valuation and, by the signature of 

OWNER’s authorized agent, does hereby waive | not waive its right to receive such valuation. 

 

OWNER’s authorized agent hereby warrants and represents that he/she has the full and unrestricted 

authority to execute this document on behalf of the OWNER and to waive or claim the rights set forth 

herein. 

 

GIVEN this _____ day of ____________________________, 20______. 

 

OWNER:       , a       corporation  

 

BY ITS AUTHORIZED AGENT: 

 

 

______________________________ (SEAL)  VDOT REPRESENTATIVE:  

Signature 

 

______________________________   ________________________________ 

Title  

 

City/County of _____________________ )  

Commonwealth of Virginia   )  to-wit 

 

The foregoing instrument was acknowledged before me this ______ day of _________________,  

 

20___ by ______________________________________________________________________. 

       

    

 ________________________________ 

       Notary Public 

 

My commission expires: _________________ Registration #:___________________ 



 

REV. 09/08 

 

DONATION OF LAND  

TO THE COMMONWEALTH OF VIRGINIA 

ACKNOWLEDGMENT 
 

The business entity named below is the owner of the property identified in the plat attached to this 

ACKNOWLEDGMENT (“OWNER.”) It is the intention of OWNER to donate the described property to 

the Commonwealth of Virginia (the “Commonwealth”) to be used for highway or other transportation 

purposes. 

 

OWNER’s authorized agent (whose signature appears below) has been advised, pursuant to Virginia 

Code Section 25.1-417, A, 10, by a representative of the Virginia Department of Transportation (the 

“Department”), whose name appears below, that OWNER is entitled to be compensated for this property 

and is under no legal obligation to donate it to the Commonwealth. OWNER, by its authorized agent, 

hereby waives its right to be compensated for the property being donated and agrees, upon presentation, 

to execute a deed donating the property to the Commonwealth. 

 

By the signature of its authorized agent, OWNER also acknowledges that, prior to the donation, the 

Department will perform a valuation of the property being donated and provide OWNER, in writing, with 

the Department’s determination of the value of the property being donated. OWNER, through its 

authorized agent, acknowledges that it has the right to waive this valuation and, by the signature of 

OWNER’s authorized agent, does hereby  waive |  not waive its right to receive such valuation. 

 

OWNER’s authorized agent hereby warrants and represents that he/she has the full and unrestricted 

authority to execute this document on behalf of the OWNER and to waive or claim the rights set forth 

herein. 

 

GIVEN this ______ day of ____________________________, 20______. 

 

OWNER:      , a       Select Business Entity:  

 

BY ITS AUTHORIZED AGENT: 

 

 

______________________________ (SEAL)  VDOT REPRESENTATIVE:  

Signature 

 

______________________________   ________________________________ 

Title  

 

City/County of _____________________ ) 

Commonwealth of Virginia   ) to-wit 

 

The foregoing instrument was acknowledged before me this ______ day of _________________,  

 

20___ by ______________________________________________________________________. 

       

    

 ________________________________ 

       Notary Public 

 

My commission expires: _________________ Registration #:___________________ 



 

REV. 09/08 

 

DONATION OF LAND  

TO THE COMMONWEALTH OF VIRGINIA 

ACKNOWLEDGMENT 
 

We, the undersigned, are the owners of the property identified in the plat attached to this 

ACKNOWLEDGMENT. It is our intention to donate the described property to the 

Commonwealth of Virginia (the “Commonwealth”) to be used for highway or other 

transportation purposes. 

 

We have been advised, pursuant to Virginia Code Section 25.1-417, A, 10,  by a representative of 

the Virginia Department of Transportation (the “Department”), whose name is printed below, that 

we are entitled to be compensated for this property and are under no legal obligation to donate it 

to the Commonwealth. We hereby waive our right to be compensated for the property being 

donated and hereby agree, upon presentation, to execute a deed donating the property to the 

Commonwealth. 

 

We also acknowledge that prior to the donation of the property, the Department will perform a 

valuation of the property being donated and provide us, in writing, with the Department’s 

determination of the value of the property being donated. We acknowledge that we have the right 

to waive this valuation and do hereby  waive |  not waive our right to receive such 

valuation. 

 

Whenever the context of this Acknowledgment so requires, the singular number shall mean the 

plural and the plural the singular. 

 

GIVEN under our hands and seals this ___ day of ________________________, 20____. 

 

 

______________________________ (SEAL)  _________________________ (SEAL) 

Signature      Signature 

 

______________________________   ______________________________ 

Name Printed      Name Printed 

 

 

VDOT REPRESENTATIVE: ____________________________________________________ 

 

 

City/County of _____________________ ) 

Commonwealth of Virginia   ) to-wit 

 

The foregoing instrument was acknowledged before me this ______ day of _________________,  

 

20___ by ______________________________________________________________________. 

      

     

 ________________________________ 

       Notary Public 

 

My commission expires: _________________ Registration #:___________________ 
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 Article 1

 

General 

1.1 Mutual Obligations; Standard for Approval, Consent or Other Action 

1.1.1 Department and Design-Builder commit at all times to cooperate fully with each 

other, and proceed on the basis of trust and good faith, to permit each party to realize the benefits 

afforded under the Contract Documents. 

1.1.2 Whenever the Contract Documents indicate that a matter is subject to 

Department’s or Design-Builder’s approval, consent or other action and no particular standard 

for such approval, consent or other action is expressly provided, then (a) the standard for such 

approval, consent or other action shall be reasonableness and (b) such approval, consent or other 

action shall not be unreasonably withheld, conditioned or delayed.  

1.2 Basic Definitions 

1.2.1 For the purposes of the Contract Documents, the following words and terms shall 

have the meanings specified below (other words and terms that have well-known technical or 

trade meanings are used in the Contract Documents in accordance with such recognized 

meanings). 

A 

Additional NEPA Documents has the meaning set forth in Section 1.6.2 of the Technical 

Requirements. 

Adverse Project ROW (or “Adverse” properties/(surface or subsurface, or both) 

parcels/real property rights/air rights) means that portion of the Project ROW that consists of real 

property rights (including, where applicable, air rights above and appurtenant to surface real 

property rights) not held by Design-Builder or any of its Affiliates and that is to be conveyed to 

Department after the Effective Date.   

AF Agreement has the meaning set forth in Section 2.13 of the Technical Requirements.   

AF Owner has the meaning set forth in Section 2.13 of the Technical Requirements.     

Affiliate means, when used to indicate a relationship with a specified Person, a Person 

that: (a) directly or indirectly, through one or more intermediaries, has a 10 percent or more 

voting or economic interest in such specified Person, or (b) controls, is controlled by, or is under 

common control with, such specified Person, and a Person is deemed to be controlled by another 

Person if controlled in any matter whatsoever that results in control in fact by that other Person 

(or that other Person and any Person or Persons with whom the other Person is acting jointly or 

in concert), whether directly or indirectly and whether through share ownership, a trust, a 

contract, or otherwise.   
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Agreement means the executed Lump Sum Design-Build Agreement between 

Department and Design-Builder, Part 3 of the Contract Documents.  The Contract Documents, 

collectively, evince the agreement between Department and Design-Builder in respect of the 

Project; the Agreement is one among the Contract Documents. 

Agreement Date has the meaning set forth in the Preamble to the Agreement. 

Alpha has the meaning set forth in Part 1. 

Application(s) for Payment has the meaning set forth in Section 6.2.1 of these General 

Conditions. 

AR Plan means Quality Assurance Auditing and Nonconformance Recovery Plan, as set 

forth in Section 2.17.2 of the Technical Requirements. 

Associated Facilities has the meaning in Section 2.13 of the Technical Requirements. 

Associated Facilities-related Work has the meaning in Section 2.13 of the Technical 

Requirements. 

B 

Backfill means material used to replace, or the act of replacing, Material removed during 

construction.  The term “Backfill” may also denote Material placed, or the act of placing, 

Material adjacent to structures. 

Bank Cubic Yard means a unit of volume pertaining to soil, rock or other Material as it 

lies in its natural state before excavation or blasting. 

Bankruptcy Code has the meaning set forth in Section 11.2 of the Agreement. 

Base Course means a layer of Material of specified thickness on which the intermediate 

or Surface Course is placed. 

Base Flood means the “100 year flood” (as defined by the Federal Emergency 

Management Agency), i.e., flood waters at the Site at or in excess of, the one percent annual 

recurrence interval flood event (or its equivalent, successor measurement). 

Baseline Schedule has the meaning set forth in Section 11.1.2 of the Agreement.  

Baseline Schedule Narrative has the meaning set forth in Section 11.1.2.2 of the 

Agreement. 

Bizzack has the meaning set forth in Part 1. 

Board means the Commonwealth Transportation Board of Virginia. 

Books and Records has the meaning set forth in Section 7.5 of the Agreement. 
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Borrow means Department-determined or –specified suitable material from sources 

outside the Roadway that is used primarily for Embankments. 

Borrow Area means an area where Borrow is obtained. 

Bridge means a structure, including supports, that is erected over a depression or an 

obstruction, such as water, a Roadway, or a railway, that has a track or passageway for carrying 

traffic. 

Business Day(s) or business day(s) means any day(s) other than a Saturday, Sunday, a 

State holiday, or a day when the banks are authorized or required to close in Richmond, Virginia. 

C 

CFX Project Agreements has the meaning set forth in the Fifth Amendment. 

Change in Legal Requirements means the enactment, adoption, modification, repeal or 

other change in any Legal Requirement occurring after the Agreement Date (including any 

change in the judicial or administrative interpretation of any Legal Requirement) which is 

materially different from Legal Requirement in effect on the Agreement Date, which materially 

and adversely affects the performance of Design-Builder’s obligations under the Contract 

Documents and which (i) requires a material modification in the design of the Relevant Section, 

(ii) results in imposition of additional mitigation requirements on the Relevant Section respecting 

impacts on paleontological, biological or cultural (including archaeological and historical) 

resources, or (iii) prevents renewal of any Governmental Approval; but excluding (1) any such 

new Legal Requirement or change which was passed or adopted prior to, but becomes effective 

after, the Agreement Date (2) any enactment, adoption, modification, repeal or other change in 

any tax Legal Requirement of general application and (3) any enactment, adoption, modification, 

repeal or other change in any Legal Requirement relating to threatened and endangered (“T&E”) 

species and those portions of Design-Builder’s obligations under Section 2.5.1 of the Technical 

Requirements pertaining to T&E species. 

Change Order has the meaning set forth in Section 9.1.1 of these General Conditions. 

Channel means a watercourse or drainage way. 

Clean Water Act Permit means all Governmental Approvals issued pursuant to the 

applicable State or federal water quality and clean water laws, including the federal Clean Water 

Act, 33 U.S.C. § 1251 et seq. 

Coal Synergy has the meaning set forth in Section 9.6.2 of these General Conditions.   

Commissioner or Commissioner of Highways means the appointed chief executive officer 

of Department or any successor in function. 

Community Relations Plan means the plan for minimizing traffic shifts and other traffic 

and property-impacting activities addressed in Section 2.11 of the Technical Requirements. 
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Comprehensive Real Property Rights has the meaning set forth in Section 2.12 of the 

Technical Requirements. 

Consequential Damage(s) has the meaning set forth in Section 10.4.1 of these General 

Conditions. 

Construction Baseline Schedule has the meaning set forth in Section 11.1.2 of the 

Agreement. 

Construction Documents means any and all drawings, specifications, designs, plans, 

schematics, requirements, Construction Plans, Record (“As-Built“) Plans, and information 

contained therein, Punch Lists, reports, schedules, manuals, summaries, notes, memoranda, 

analyses, compilations, and other documents prepared by or on behalf of Design-Builder or its 

Subcontractors (or any of their Sub-subcontractors, or any of the above collectively) in 

connection with the Work or the Project.  

Construction Manager means the Key Person identified pursuant to Section 2.1.5 of these 

General Conditions. 

Construction Plans are as defined in Section 2.18.5 of the Technical Requirements. 

Construction QA/QC Plan means, if Design-Builder elects to provide the Quality 

Assurance/Quality Control (“QA/QC”) Plan in parts, that QA/QC Plan pertaining to all Work 

other than Work (and Work related to design Work).  The “Construction QA/QC Plan” shall 

address QA/QC matters for the Work not addressed in the Design QA/QC Plan. 

Contract Bond(s) means those documents defined in Section 103.05 of the Division I 

Amendments. 

Contract Change Directive has the meaning set forth in Section 9.2.1 of these General 

Conditions. 

Contract Documents means those documents identified in Article 2 of the Agreement. 

Contract Engineer means the Engineer’s authorized representative for administering the 

advertisement, receiving proposals, and awarding contracts for Department. 

Contract Price has the meaning set forth in Section 6.1 of the Agreement. 

Contract Time(s) has the meaning set forth in Section 5.4 of the Agreement. 

CRL System has the meaning set forth in Section 12.12.4 of these General Conditions. 

Culvert means a structure that is not classified as a Bridge which provides an opening 

under any Roadway. 

Cut means, when used as a noun with reference to Earthwork, that portion of a Roadway 

formed by excavating below the existing surface of the earth and limited by design. 
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Cut Slope (see also Fill Slope) means a surface plane generally designated by design, 

which is formed during Excavation below existing ground elevations that intersects with existing 

ground at its termini. 

D 

Day(s) or day(s) means calendar days, except where otherwise specifically noted in the 

Contract Documents. 

DBE Goal has the meaning set forth in Section 6.1 of the Agreement. 

DBE/SWaM Efforts has the meaning set forth in Section 12.12.3(b)(i) of these General 

Conditions. 

Deliverables has the meaning set forth in Section 2.18.7 of the Technical Requirements. 

Department has the meaning set forth in the Preamble to the Agreement. 

Department of Mines, Minerals and Energy (“DMME”) means the Virginia Department 

of Mines, Minerals and Energy, an agency of the State, and any other State agency succeeding to 

the express powers, authorities and responsibilities of the Virginia Department of Mines, 

Minerals and Energy. 

Department’s Bristol District Engineer means Department’s appointed administrator of 

the Bristol District. 

Department’s Representative has the meaning set forth in Section 9.1.2 of the 

Agreement. 

Department’s Survey Manual has the meaning set forth in Section 2.1.1(a) of the 

Technical Requirements. 

Design Baseline Schedule has the meaning set forth in Section 11.1.2 of the Agreement. 

Design-Builder has the meaning set forth in the Preamble to the Agreement, and is the 

Person that enters into the Agreement with Department to perform the Work. 

Design-Build Project Manager means the Key Person identified pursuant to Section 2.1.5 

of these General Conditions. 

Design-Builder’s Representative has the meaning set forth in Section 9.2.2 of the 

Agreement. 

Design-Builder’s Senior Representative has the meaning set forth in Section 9.2.1 of the 

Agreement. 

Design Consultant means a qualified, licensed design professional individual, eligible to 

provide professional engineering services or land surveying services, or both, in the 
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Commonwealth of Virginia, who is not an employee of Design-Builder, but is retained by 

Design-Builder, or employed or retained by anyone under contract with Design-Builder or 

Subcontractor, to furnish design services required under the Contract Documents. 

Design Manager means the Key Person identified pursuant to Section 2.1.5 of these 

General Conditions. 

Design Public Hearing has the meaning set forth in Section 2.11 of the Technical 

Requirements. 

Design Public Hearing Interim Milestone means completion and delivery of all Public 

Hearing Plans, display boards and other materials, to Department conforming to the requirements 

of the Contract Documents. 

Design QA/QC Plan means, if Design-Builder elects to provide the QA/QC Plan in parts, 

that QA/QC Plan pertaining to design Work, and Work related thereto. 

Differing Site Conditions has the meaning set forth in Section 4.3 of these General 

Conditions. 

Disadvantaged Business Enterprise (“DBE”) has the meaning set forth in 49 C.F.R. pt. 

23, as amended. 

Division I Amendments means Part 5 of the Contract Documents. 

Documents has the meaning set forth in Section 11.2 of the Agreement. 

Drainage Ditch means an artificial depression constructed to carry off surface water. 

E 

Earned Value Schedule has the meaning set forth in Section Error! Reference source 

not found. of these General Conditions. 

Earthwork means Work consisting of constructing Roadway earthwork in conformity 

with the specified tolerances for the lines, grades, typical sections, and cross sections shown on 

the Contract Documents.  Earthwork shall include regular, Borrow, undercut, and minor structure 

Excavation; constructing embankments (including Embankments) in accordance with Sections 

2.3 and 2.7 of the Technical Requirements; disposing of surplus and Unsuitable Material; 

shaping; grading, compaction; sloping; dressing; and temporary erosion control work. 

Effective Date means the date that all of the conditions precedent have been satisfied or 

waived pursuant to Section 5.1.1 of the Agreement. 

Embankment means a structure of soil, soil aggregate, soil-like Materials, or broken rock 

between the existing ground and Subgrade (i.e., embankments that pertain to the structure of the 

Rough-Grade Roadbed). 



Part 4 Poplar Creek Project Phase A (part of the Route 121 Project) 

General Conditions of Contract  Buchanan County, Virginia 

Lump Sum Contract Project No. 0121-013-793, P102, R201, C501, D601 

Dated as of July 6, 2016  

  

 Commonwealth of Virginia 

 Virginia Department of Transportation 

 Page 8 of 75 
9757311.V28 

Engineer means Department’s Chief Engineer, who acts directly or through his duly 

authorized representative, the representative acts within the scope of the particular duties 

assigned to him or the authority given to him. 

Equipment means machinery, tools, and other apparatus, together with the necessary 

supplies for upkeep and maintenance that are necessary for acceptable completion of the Work.  

Excavation (Excavate) means (the act of creating) a man-made cavity in the existing soil 

for the removal of material necessary to obtain a specific elevation or to install a structure, 

Material, component, or item necessary to complete a specific task or form a final surface or 

subsurface. 

Excusable Delays has the meaning set forth in Section 8.2.1 to these General Conditions. 

Extended Warranty Period has the meaning set forth in Section 2.10.1 of these General 

Conditions. 

Extra Work means an item of work that was not part of the Work but that is found to be 

essential to the satisfactory fulfillment of the Contract within its intended scope and authorized 

pursuant to Article 9 of these General Conditions.  Upon execution of a Change Order or 

delivery of a Contract Change Directive, the subject Extra Work shall become part of the Work. 

F 

Falsework means a temporary framework used to support Work while in the process of 

constructing permanent structural units. 

Field Inspection Plans means design plans prepared in accordance with Department 

Form LD-436 and outlined in Department I&IM number I&IM-LD-226.5 and referenced in 

Department’s Road Design Manual. 

Fifth Amendment has the meaning set forth in Part 1. 

Fill Slope (see also Cut Slope) means a surface plane formed during the construction of 

an embankment (including an Embankment) above existing ground elevations that intersects 

with existing ground at its termini. 

Final Application for Payment has the meaning set forth in Section 6.7.2 of these General 

Conditions. 

Final Completion means that each of the following has occurred:   

(a) Substantial Completion has occurred;  

(b) Design-Builder has completed all Work and other obligations (except 

obligations requiring future performance (e.g., warranty Work)), including completion of all items 

on the Punch List, in accordance with the Contract Documents;  
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(c) Design-Builder has delivered final Lien waivers and claims releases from 

Design-Builder and Design-Builder’s Subcontractors and Sub-subcontractors to Department or, if 

approved by Department, has provided a bond or other form of security acceptable to Department to 

protect Department against Lien claims by any Subcontractors or Sub-subcontractors for whom a 

Lien waiver and claims release is not provided;  

(d) all documents that are to be delivered to Department by Design-Builder on 

or before the Final Completion Deadline pursuant to the Contract Documents have in fact been 

delivered to, and accepted by, Department, including the Record (“As-Built”) Plans;  

(e) all of Design-Builder’s supplies, personnel and rubbish have been removed 

from the Site and, as necessary, disposed of in accordance with applicable Legal Requirements;  

(f) Design-Builder has paid all amounts due and owing to Department, if any, 

including all Liquidated Damages that have accrued in respect of Substantial Completion; provided, 

however, certification of Final Completion will not be delayed or withheld if Design-Builder has 

properly disputed payment of an amount to Department and such dispute has not yet been resolved 

through the dispute resolution proceedings set forth in Article 10 of these General Conditions; 

(g) if any Governmental Authority with jurisdiction under Legal Requirements 

requires any form of certification of design, engineering or construction with respect to the Project 

or any portion thereof, including any certifications from the engineer of record and architect of 

record for the Project, Design-Builder has caused such certificates to be executed and delivered to 

such Governmental Authority and copies of such certificates to be delivered to Department;  

(h) all Utility Work and other work that Design-Builder is obligated to perform 

for or on behalf of third parties has been accepted by such third parties, and Design-Builder has paid 

for all work by third parties that Design-Builder is obligated to pay for, other than disputed 

amounts;  

(i) Department has received final certifications regarding suspension or 

debarment as required under the Contract Documents, if any;  

(j) there exist no uncured breach or default by Design-Builder under the 

Contract Documents (except any breach or default for which Final Completion will affect its full 

and complete cure);  

(k) Design-Builder has submitted to Department (1) documentation of DBE 

utilization and (2) if the DBE goal is not met, documentation supporting good faith efforts to have 

met such goal; 

(l) the Roadbed, Borrow Areas, quarries, storage areas, and all ground occupied 

by Design-Builder in connection with the Work has been cleaned of rubbish, Surplus Materials, and 

Temporary Structures, and all Surplus Materials are in the Surplus Materials Areas, except in the 

case where the property is owned or controlled by Design-Builder, such that all parts of the Work 

are and the Site left in a neat, safe, and orderly condition; 
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(m) (i) There exist no real property rights, encumbrances or other rights 

restrictive of, the State’s fee simple title to the Comprehensive Real Property Rights, including (A) 

the entire Project ROW (including, where applicable, (1) air rights above and appurtenant to the 

entire Project ROW and (2) subsurface rights, other than those obtained pursuant to Sections 1.3, 

2.12 and 2.13 of the Technical Requirements, that, in Department’s reasonable discretion, affect 

Department’s use and enjoyment of the Project as a completed Roadway, as and when a Paved 

Road) and (B) subsurface rights obtained pursuant to Sections 1.3, 2.12 and 2.13 of the Technical 

Requirements (including the Mineral Acquisition Limits), and (ii) Design-Builder has caused any 

survey or survey-related exceptions to title insurance policy/ies placed pursuant to Section 5.1.2(j) 

of the Agreement, if any, to be removed; and 

(n) Design-Builder demonstrates to Department’s satisfaction that Design-

Builder is in compliance with, and has made satisfactory arrangements regarding, the mitigation 

requirements and commitments in the 404 Permit. 

Final Completion Deadline means the date that is 90 days after the date the Project 

achieves Substantial Completion. 

Final Payment means the payment by Department to Design-Builder pursuant to the 

Final Application for Payment. 

First Amendment to Assignment has the meaning set forth the Fifth Amendment. 

Formwork means a mold or other device used to retain the plastic or fluid concrete in its 

designated shape until it hardens. Formwork shall be designed to resist the fluid pressure exerted 

by plastic concrete and additional fluid pressure generated by vibration and temporary 

construction loads. 

Frontage Road means a local Street or Road auxiliary to and located on the side of a 

Roadway for service to abutting property and adjacent areas and control of access. 

G 

General Conditions means Part 4 of the Contract Documents. 

Geotechnical Engineer means the Key Person identified pursuant to Section 2.1.5 of 

these General Conditions. 

Geotechnical Engineering Report means the report prepared in accordance with Section 

306.03 of the MOI and, if not previously prepared under a separate contract, in accordance with 

the Technical Requirements. 

Governmental Approval(s) means all local, regional, state and federal agreements, 

permits, approvals, authorizations, certifications, consents, decisions, exemptions, filings, leases, 

licenses, registrations, rulings and other governmental authorizations, but in each case only as 

required to be obtained or completed under Legal Requirements prior to undertaking any 

particular activity contemplated by the Contract Documents. 
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Governmental Authority means any court, federal, state, or local government, department, 

commission, board, bureau, agency or other regulatory or governmental authority, including any 

public agency succeeding to the powers and authority of such department, commission, board, 

bureau, agency or other regulatory or governmental authority, but excluding Department.  

Government Financed Exemption (“GFE”) means an exception from obtaining a surface 

coal mining permit, as approved by DMLR for Incidental Coal extraction as a part of federal, 

State or local government-financed project or other construction in accordance with Part 707 of 4 

Va. Admin. Code § 25-130.700.11(a)(3).   

Grade Separation means any structure that provides a Traveled Way over or under 

another Traveled Way or over a body of water. 

H 

Hawks Nest Section means the section of the Proposed Project located approximately 

between station 1558+50 and station 1645+00 in Buchanan County, Virginia.  

Hazardous Environmental Condition means the presence at the Site of Hazardous 

Materials in such quantities or circumstances that may present a substantial danger to persons or 

property exposed thereto or in connection with the Work, including (a) asbestos-containing 

materials in structures, (b) above-ground storage tanks and (c) underground storage tanks, in 

each case on the Site. 

Hazardous Materials means any materials, wastes, substances and chemicals deemed to 

be hazardous under applicable Legal Requirements, or the handling, storage, remediation, or 

disposal of which are regulated by applicable Legal Requirements. 

Hold Point(s) has the meaning set forth in the January 2012 QA/QC Guide. 

Holidays means the days referenced as holidays specifically set forth in Section 

108.02(b) of the Division I Amendments or as is otherwise set forth in the Contract Documents. 

I 

I&IM means the  VDOT Instructional & Information Memorandum. 

Incidental Coal means coal extracted during the development of the Relevant Section that 

is required to be removed based on engineering necessity to accomplish the Work. 

Initial Baseline Schedule means the project schedule attached as Exhibit 11.1.1 to the 

Agreement, as agreed on or prior to the effective date of the Notice to Proceed for Design. 

Inspector means the Engineer’s authorized representative who is assigned to make 

detailed inspections of the quality and quantity of the Work and its conformance to the 

requirements and provisions of the Contract Documents. 



Part 4 Poplar Creek Project Phase A (part of the Route 121 Project) 

General Conditions of Contract  Buchanan County, Virginia 

Lump Sum Contract Project No. 0121-013-793, P102, R201, C501, D601 

Dated as of July 6, 2016  

  

 Commonwealth of Virginia 

 Virginia Department of Transportation 

 Page 12 of 75 
9757311.V28 

Interim Milestone Deadline means the date that is 274 days after the effective date of the 

Notice to Proceed for Design, as reflected in the Initial Baseline Schedule. 

J 

January 2012 QA/QC Guide means Department’s “Minimum Requirements for Quality 

Assurance and Quality Control on Design Build and Public-Private Transportation Act Projects,” 

dated January 2012. 

K 

Key Personnel (collectively) or a Key Person (individually) has the meaning set forth in 

Section 2.1.5 of these General Conditions. 

Known Hazardous Environmental Conditions means:   

(a) those Hazardous Environmental Conditions identified in the Project NEPA 

Documents; 

(b) Hazardous Environmental Conditions that Design-Builder, its Lead 

Designer, or anyone for whom any of them is liable or responsible under the Contract Documents or 

applicable Legal Requirements, knew were present on the Site as of the Agreement Date; or 

(c) Hazardous Environmental Conditions that Design-Builder, its Lead 

Designer, or anyone for whom any of them is liable or responsible under the Contract Documents or 

applicable Legal Requirements, should have known were present on the Site as of the Agreement 

Date in the exercise of reasonable diligence and applicable professional judgment and standards of 

care. 

Known Underground Mine Works means Underground Mine Works identified by 

Design-Builder in the Mineral Reserve Study and Geotechnical Engineering Report. 

L 

Laboratory means the testing laboratory of Department or any other testing laboratory 

that may be designated by the Contract or by Design-Builder.  

Lead Designer means a qualified, licensed design firm, eligible to provide professional 

engineering services in the State, identified by Design-Builder to Department from time to time, 

and acceptable to Department, to serve as Design-Builder’s lead design firm. 

Lead QA Inspector means the Key Person identified pursuant to Section 2.1.5 of these 

General Conditions. 

Legal Requirements means all laws, treaties, ordinances, judgments, federal 

requirements, decrees, injunctions, writs and orders of any Governmental Authority that has 

jurisdiction over the Project on the Project ROW, performance of the Work, or the health, safety 

or environmental condition of the Project or the Project ROW, as the same may be in effect from 
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time to time, but only to the extent to which it is applicable to or has an impact on the Project.  

The term “Legal Requirements” includes (a) all obligations applicable to projects receiving 

federal funding or other federal-aid assistance, including all obligations under Federal Highway 

Administration (FHWA) “federal-aid projects,” and (b) federal and State laws related to public 

records. 

Liens has the meaning set forth in Section 6.2.1 of these General Conditions. 

Limited Notice(s) to Proceed (LNTP) has the meaning set forth in Section 5.1.4 of the 

Agreement. 

Liquidated Damages means, individually or collectively, those values, per diem, at any 

given time, if any, as set forth in Section 5.6 of the Agreement. 

Long Stop Date means 180 days after the Substantial Completion Deadline. 

Lump sum has the meaning set forth in Section 109.01(c) of the Division I Amendments. 

M 

Material(s) means any substance that is used in the Work specified in the Contract 

Documents.   

Materials Notebook has the meaning set forth in Chapter VII of the Materials Divisions, 

of the Manual of Instructions. 

Milestone means any of the Design Public Hearing Interim Milestone, Substantial 

Completion and Final Completion. 

Mineral Acquisition Limits means the relevant subsurface real property rights, as part of 

the Comprehensive Real Property Rights, as depicted in Attachment 2.12 to the Technical 

Requirements. 

Mineral Reserve Study means the study identified in Section 2.16.3 of the Technical 

Requirements. 

Mining Permit(s) means a Governmental Approval issued by DMME that grants a holder 

of coal rights the ability to mine for coal in accordance with SMCRA. 

Mitigation Work has the meaning set forth in Section 1.6.1 of the Technical 

Requirements. 

Monthly Payment Schedule means the schedule set forth at Exhibit 5.1.2.1 to the 

Agreement, as agreed on or prior to the effective date of the Notice to Proceed for Design. 

MOI has the meaning set forth in Section 2.1.1(a) of the Technical Requirements. 
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N 

NEPA Documents means each document issued by FHWA in its final form pursuant to its 

implementation of the NEPA process for the Project and/or the Relevant Section or issued by the 

Army Corps of Engineers in connection with its implementation of the NEPA process as part of 

the review of the 404 Permit for the Project or the Relevant Section and all approved 

supplements and reevaluations pertaining to the Project and/or the Relevant Section as of the 

Agreement Date, including specifically those documents listed at Section 1.6.2 of the Technical 

Requirements.  The “NEPA Documents” do not include any NEPA reevaluation of the NEPA 

Documents on or after the Agreement Date. 

Non-Conformance has the meaning set forth in Section 2.17.2 of the Technical 

Requirements. 

Non-Conformance Report (NCR) has the meaning set forth in Department’s “Minimum 

Requirements for Quality Assurance and Quality Control on Design Build and Public-Private 

Transportation Act Projects January 2012”. 

Notice means a written notice, order or other communication given under the Contract 

Documents by one party to the other party. 

Notice of Correction has the meaning set forth in Department’s “Minimum Requirements 

for Quality Assurance and Quality Control on Design Build and Public-Private Transportation 

Act Projects,” as updated from time to time. 

Notice to Proceed for Construction has the meaning set forth in Section 5.1.2.3 of the 

Agreement. 

Notice to Proceed for Design has the meaning set forth in Section 5.1.2.1 of the 

Agreement. 

Notice to Proceed for Construction of Approved Pavement Design has the meaning set 

forth in Section 5.1.2.4 of the Agreement. 

Notice to Proceed to Commence ROW Acquisitions has the meaning set forth in Section 

5.1.2.2 of the Agreement. 

Notice of Termination has the meaning set forth in Section 8.1 of the Agreement. 

O 

Owned Project ROW (or “Owned” properties/(surface or subsurface, or both) parcels/real 

property rights/air rights) means that portion of the Project ROW that consists of real property 

rights owned by Design-Builder or Design-Builder’s Affiliate and conveyed to Department as a 

condition to the Notice to Proceed for Construction. 
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P 

Paved Road means a, or relating to a, completed Roadway capable of receiving traffic 

that may include pavement drainage, incidental roadway items, and traffic control devices.  

References in the Contract Documents to the “Finished-Grade Road” shall mean the Paved Road. 

Pavement Structure means the combination of Select Materials, stabilized Materials, 

Subbase, Base Course, and Surface Course, described in the typical pavement section in Section 

2.8 of the Technical Requirements that is placed on a Subgrade to support the traffic load and 

distribute it to the Roadbed. 

Part 1 means the Recitals, Project Description and Exhibit, set forth as Part 1 of the 

Contract Documents. 

Part 2 means the Technical Requirements, set forth as Part 2 of the Contract Documents 

Part 3 means the Lump Sum Design-Build Agreement between Department and Design-

Builder, set forth as Part 3 of the Contract Documents. 

Part 4 means these General Conditions of Contract, set forth as Part 4 of the Contract 

Documents. 

Part 5 means the Division I Amendments to Standard Specifications, set forth as Part 5 of 

the Contract Documents. 

Person means any individual (including the heirs, beneficiaries, executors, successors, 

assigns, legal representatives or administrators thereof), corporation, partnership, joint venture, 

trust, limited liability company, limited partnership, joint stock company, unincorporated 

association, or a Governmental Authority or other entity. 

Plan for Grading means the plan for grading of the Surplus Materials Area, as addressed 

in Section 106.04 of the Division I Amendments. 

Plans means the approved Project plans and profiles, which may include Standard 

Drawings, survey data, typical sections, summaries, general notes, details, plan and profile 

views, cross-sections, special design drawings, computer output listings, supplemental drawings, 

or exact reproductions thereof, and all subsequently approved revisions thereto which show the 

location, character, dimensions, and details of the Work specified in the Contract.   

Post-Mining Land Use (PMLU) means an approved exception under SMCRA from 

reclaiming lands disturbed by mining to their approximate original contour to a condition 

capable of supporting an approved post-mining land use that provides a net benefit to the public 

or economy. 

PPTA means the Public-Private Transportation Act of 1995, Va. Code Ann. §§ 33.2-

1800, et seq. 
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Professional Engineer (PE) means an engineer holding a current and valid license to 

practice engineering in the State. 

Project has the meaning set forth in Part 1. 

Project Activities has the meaning set forth in Section 1.1 of the Technical Requirements. 

Project ROW is a geographic concept that means the ROW acquired or to be acquired for 

the Project, which includes, where applicable, surface, subsurface and air rights-related real 

property rights. 

Proposed Project has the meaning set forth in Part 1. 

Public Hearing Plans means design plans prepared in accordance with Department Form 

LD-436 and outlined in Department I&IM number I&IM-LD-226.6, referenced in Department’s 

Road Design Manual and as further set forth in Section 2.11 of the Technical Requirements. 

Punch List means a list of any minor or incidental items of Work that Department and 

Design-Builder agree remain to be performed, completed or corrected after the occurrence of 

Substantial Completion but prior to Final Completion, which will not, individually or in the 

aggregate, affect the safe, continuous and reliable use of the Project or the Work, as the case may 

be, for the uses intended by Department and otherwise in the normal course of business in 

accordance with prudent industry practices and in compliance with all applicable Legal 

Requirements. 

Q 

Quality Assurance Manager (“QAM”) means Design-Builder’s designee responsible for 

providing quality assurance (“QA”) and certifying that Design-Builder is implementing quality 

control (“QC”) of the Work, and ensuring conformance of the Work with the Contract 

Documents. 

QA/QC Plan means the plan (or plans) that detail(s) how Design-Builder will provide QA 

and QC for both the design and construction elements of the Project, obtain samples for Design-

Builder quality control testing, perform tests for Design-Builder quality control, provide 

inspection, and exercise management control (e.g. quality assurance testing) to ensure the Work 

conforms to the contract requirements. 

R 

Recitals and Project Information means Part 1 of the Contract Documents. 

Record (“As-Built”) Plans has the meaning set forth in Section 2.18.6 of the Technical 

Requirements. 

Reevaluation Work has the meaning set forth in Section 2.5.1 of the Technical 

Requirements. 
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Reevaluation Work Earned Value Schedule has the meaning set forth in Section 6.1.1 of 

these General Conditions. 

Reference Materials means the items listed in Section 2.1.1(d) of the Technical 

Requirements. 

Relevant Section has the meaning set forth in Part 1. 

Right of Way (ROW) is a general term denoting land, property, or interest therein, usually 

in the form of a strip, that is acquired for or devoted to transportation facilities (including Rough-

Grade Roadbed portions of planned transportation facilities) but is not meant to denote the legal 

nature of ownership. 

Road is a general term denoting a public way for purposes of vehicular travel including 

the entire area within the Right of Way. 

Road Design Manual has the meaning set forth in Section 2.1.1(a) of the Technical 

Requirements. 

Roadbed means the graded portion of the entire Project ROW reserved for use in 

constructing or maintaining the roadway and its appurtenances within the top and side slopes that 

is prepared as a foundation for the finish work consisting of the Pavement Structure and 

Shoulders.   

Roadbed Material means the material below the pavement Subgrade in Cuts, 

Embankments, and Embankment foundations that extends to a depth and width that affects the 

support of the Pavement Structure. 

Roadway means the portion of the entire Project ROW reserved for use in constructing or 

maintaining the roadway and its appurtenances within the limits of construction and all 

structures, ditches, Channels, and waterways which are necessary for the correct drainage 

thereof. 

Rough-Grade means, or relates to, the design and grading, cutting and filling Earthwork 

activities geared towards ultimate completion of the Paved Road. 

Rough-Grade Roadbed means, with respect to a work package, a completed Roadbed to  

Rough-Grade in accordance with the Technical Requirements where settlement of all installed 

settlement monitoring monuments (SMMs) within the boundaries of such work package within a 

12 month period is less than eight inches.  

ROW Acquisition and Relocation Plan means the “Project Specific Acquisition and 

Relocation Plan” specified in the ROW Manual. 

ROW Acquisition Costs has the meaning set forth in Section 2.12 of the Technical 

Requirements. 
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ROW Acquisition Services has the meaning set forth in Section 2.12 of the Technical 

Requirements. 

ROW Manual means the VDOT Right-of-Way Manual of Instruction (January 2011, 

including 2013 revisions) http://www.virginiadot.org/business/row-default.asp. 

S 

Safety Representative has the meaning set forth in Section 2.8.1 of these General 

Conditions. 

Schedule of Record (SOR) means the latest accepted Baseline Schedule or Schedule 

Update in accordance with Article 11 of the Agreement by which all schedule references will be 

made and progress evaluated. 

Schedule Update has the meaning set forth in Section 11.1.3 of the Agreement. 

Scope of Work has the meaning set forth in Section 1.1 of the Technical Requirements. 

Select Material means Material obtained from Roadway Cuts, Borrow Areas, or 

commercial sources that is designated or reserved for use as a foundation for the Subbase, 

Subbase Material, Shoulder surfacing, or other specified purposes designated in the Contract 

Documents. 

Separate Contractor(s) means a contractor retained by Department other than Design-

Builder to perform work or to provide services or materials in connection with the Project or on 

or proximate to the Site. 

Service means the U.S. Fish and Wildlife Service.  

Shoulder means the portion of the Roadway contiguous with the Traveled Way that is for 

the accommodation of stopped vehicles, emergency use, and lateral support of the Base Course 

and Surface Course. 

Site means the land or premises on which the Project is located.  The term “Site” includes 

(a) the Project ROW, (b) all Borrow Areas, (c) sites upon which Design-Builder obtains 

additional rights, pursuant to Sections 1.3, 2.12 and 2.13 of the Technical Requirements, and 

(d) Surplus Materials Area(s). 

Special Provision (SP) means a document that sets forth specifications or requirements 

that are not covered by the Standard Specifications. 

Special Provision Copied Note(s) or Special Provision Copy Note(s) (either SPCN) 

means a document that sets forth other specific specifications or requirements as a modification 

to a Special Provision or a Specification. 

Specialty Item means (a) an item of Work designated by Design-Builder as a “Specialty 

Item” or (b) Work that requires highly specialized knowledge, craftsmanship or Equipment that 
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is not ordinarily available in Prequalified contracting organizations and which item is usually 

limited to minor components of the Agreement. 

Specifications is a general term that includes all directions, provisions, and requirements 

contained herein and those that may be added or adopted as Supplemental Specifications. All are 

necessary for the proper fulfillment of the Contract Documents. 

Standard Drawings means the applicable drawings in Department’s “Road and Bridge 

Standards,” current as of the Agreement Date. 

Standard Specifications has the meaning set forth in Section 2.1.1(a) of the Technical 

Requirements. 

Standards, Standard Specifications and Reference Documents has the meaning set forth 

in Section 2.1.1 of the Technical Requirements. 

Standby time has the meaning set forth in Section 109.05(d) of the Division I 

Amendments. 

State has the meaning set forth in the Preamble to the Agreement. 

State Highway means any Roadway designated a State Highway pursuant to Va. Code 

Ann. §§ 33.2-310 and 324.  

State Indemnitee means and includes Department, the Commissioner, the Commonwealth 

Transportation Board, the State and all elected representatives, appointed officials, 

commissioners, officers, members, employees, authorized agents and authorized representatives 

of any of them. 

State Warrants has the meaning set forth in Section 2.12 of the Technical Requirements. 

Sterilized means, in the context of real property rights, that any mineral (including coal), 

clay, or clay products or other solid minerals in such parcel shall be no longer obtainable or 

accessible as a result of the Work, by effect or by agreement. 

Street is a general term denoting a public way for purposes of vehicular travel including 

the entire area within the Right of Way; the entire Right of Way reserved for use in constructing 

or maintaining the Roadway and its appurtenances. 

Structure(s) means any of Culverts, catch basins, inlets, outlets, risers, retaining walls, 

cribs, manholes, end walls, buildings, steps, fences, sewers, service pipes, underdrains, 

foundation drains, and other features that may be encountered in the Work and are not otherwise 

classed herein.  

Subcontract(s) means any and all agreements between Design-Builder and its 

Subcontractors and other agreements between Subcontractors and Sub-subcontractors (or any 

other lower tier subcontractors, or any of the above collectively), it being the intent that all this 
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term encompasses is all agreements deriving directly or indirectly from Design-Builder, in 

connection with the performance of the Work. 

Subcontractor(s) means any Person retained by Design-Builder as an independent 

contractor to perform a portion of the Work and shall include materialmen and suppliers.  

Subbase means a layer(s) of specified or selected Material of designed thickness that is 

placed on a Subgrade to support a Base Course. 

Subgrade means the top Earthwork surface of a Roadbed, prior to application of Select 

Material (or stabilized Material) courses, shaped to conform to the typical section on which the 

Pavement Structure and Shoulders are constructed, or surface that must receive an additional 

Material layer, such as Topsoil, stone or other Select Material. 

Sub-subcontractor means any Person retained by a Subcontractor as an independent 

contractor to perform any portion of a Subcontractor’s Work and shall include materialmen and 

suppliers. 

Substantial Completion means that each of the following has occurred: 

(a) Design-Builder has completed the Road consistent with the “Project 

Description” in Part 1 and, with respect to that portion of the Project requiring the Paved Road, 

such Paved Road is complete such that Department can occupy and use the Project for its 

intended purposes, and the Paved Road is open to traffic and for the safe use and enjoyment of 

the traveling public; 

(b) Reserved; 

(c) Design-Builder has achieved the Design Public Hearing Interim 

Milestone; 

(d) Design-Builder has delivered to Department copies of all Governmental 

Approvals required under applicable Legal Requirements to be obtained prior to Substantial 

Completion, including any revised Post-Mining Land Use permits applicable to the Work for 

existing Mining Permits, if any; 

(e) all extracted Incidental Coal has been removed from the Site; 

(f) Design-Builder has removed its Equipment, Materials and debris from the 

Project ROW and property adjacent to the Project that it does not own or control, in accordance 

with Section 105.16 of the Division I Amendments; 

(g) the parties have agreed upon the contents of, and associated values for 

Work within, the Punch List; 
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(h) Design-Builder certifies, in writing, to Department that all conflicting 

Utilities have been identified and conflicts have been resolved and that those Utilities with 

compensable rights or other claims related to relocation or coordination with the Project have 

been relocated and their claims and compensable rights have been satisfied by Design-Builder; 

(i) Design-Builder has delivered the critical construction fill certification, if 

any are required, to Department and applicable Governmental Authorities in accordance with 

Section 2.7.1 (underdrain-related requirements) of the Technical Requirements; 

(j) Design-Builder has given Notice to Department and all applicable 

Governmental Authorities of the completion of the Work in the jurisdictional areas covered by 

the Clean Water Act Permits; 

(k) Design-Builder has completed all roadside development planting in 

accordance with Department-approved roadside development portions of the Construction Plans; 

(l) Design-Builder procured and set Department RW-2 ROW monuments 

within the Project ROW; 

(m) the Work is otherwise complete in accordance with the Contract 

Documents, except for Punch List items; and 

(n) all sterilization deeds, as may be required for the entire Project ROW, 

have been obtained and delivered to Department with an additional title insurance policy/ies or 

amended existing title insurance policy/ies, in favor of the State. 

It is intended that, as of Substantial Completion, Department will have full and 

unrestricted use and benefit of the Work with only Punch List items remaining to be performed, 

corrected or repaired (subject only to Design-Builder’s use for purposes of completing the Punch 

List).   

Substantial Completion Deadline means the date that is 2542 days after the effective date 

of the Notice to Proceed for Design. 

Supplemental EIS means a supplement to the environmental impact statement as 

authorized under 23 C.F.R. pt. 771.130. 

Supplemental Specifications means additions and revisions to the Standard 

Specifications.  

Surety means a Person bound with and for Design-Builder for full and complete 

fulfillment of the Contract and for payment of debts pertaining to the Work. 

Surface Course means one or more top layers of a Pavement Structure designed to 

accommodate the traffic load, which is designed to resist skidding, traffic abrasion, and 

disintegrating effects of weather. 
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Surface Mining Control & Reclamation Act (SMCRA) means (a) “SMCRA of 1977” (30 

U.S.C. §§ 1201 to 1328), the federal law, and (b) the “Virginia Coal Surface Mining Control and 

Reclamation Act of 1979” (Va. Code Ann. §§ 45.1-226 to 270.7, the State law, in each case that 

focuses both on regulation of active coal mining and reclamation of Underground Mine Works, 

among other matters.  SMCRA includes Legal Requirements for “Standards of Performance” set 

forth in the federal and State SMCRA laws.  

Surplus Material means material that is present on the Project as a result of unbalanced 

Earthwork quantities, excessive swell, slides, undercutting, or material that otherwise exists on 

the Project due to other conditions. 

Surplus Materials Area(s) has the meaning set forth in Section 2.7.1 of the Technical 

Requirements. 

SWaM Goal has the meaning set forth in Section 6.1 of the Agreement. 

T 

Technical Requirements means Part 2. 

Temporary Structure means any structure that is required to maintain traffic while 

permanent structures or parts of structures specified in the Contract are constructed or 

reconstructed. The Temporary Structure shall include earth approaches. 

Threatened and Endangered Species means any living thing listed on the federal 

“threatened and endangered species” list(s), pursuant to the Endangered Species Act, 7 U.S.C. 

§ 136, 16 U.S.C. § 1531 et seq.  

Time Impact Analysis has the meaning set forth in Section 8.3.1 of these General 

Conditions. 

Topsoil and Subsoil for Embankments are governed by the Title 4, Agency 25, Chapter 

130 of Va. Admin. Code § 816.22.  

Ton means a short ton; 2,000 pounds avoirdupois. 

Transportation Management Plan has the meaning set forth in Section 2.10 of the 

Technical Requirements. 

Traveled Way means the portion of the Roadway for the movement of vehicles, not 

including Shoulders. 

U 

Underground Mine Works means an underground mining operation, including 

underground voids caused by augering operations that have been abandoned or are currently 

active. 
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Uniform Act means 49 C.F.R. pt. 24, The Uniform Relocation Assistance and Real 

Property Acquisition Policies Act of 1970, as amended.  

Unknown Underground Mine Works means Underground Mine Works that are not 

Known Underground Mine Works.   

Unknown Hazardous Environmental Conditions means Hazardous Environmental 

Conditions that are not Known Hazardous Environmental Conditions.   

Unsuitable Material has the meaning set forth in Section 106.04 of the Division I 

Amendments.   

Utility(ies) means any private (i.e., non-public), county, city, municipal or public 

facilities designed, owned, and maintained for public use such as electricity, water, sanitary 

sewer, storm sewer, drainage culverts, telecommunications, conduits, gas (but not gas wells  and 

associated facilities), oil (but not oil wells  and associated facilities), fiber optics, and cable 

television that are not identified as a Pavement Structure, Roadway, Street, or Traveled Way. 

V 

Value Engineering Proposals (VEP) has the meaning set forth in Section 104.02(b) of the 

Division I Amendments. 

VDOT Drainage Manual means the VDOT 2002 Drainage Manual, Revised 2014 

(including current “Errata Sheet”), as may be amended from time to time. 

VPDES Construction Permit has the meaning set forth in Section 107.16(d) of the 

Division I Amendments. 

W 

Warranty has the meaning set forth in Section 2.9.1 of these General Conditions. 

Warranty Period has the meaning set forth in Section 2.10.1 of these General Conditions. 

Wearing Course means the top and final layer of any pavement. 

Work means all Design-Builder’s obligations under the Contract Documents, including 

procuring and furnishing all materials, equipment, services and labor reasonably inferable from 

the Contract Documents. 

Work Breakdown Structure (WBS) means a hierarchically-structured grouping of project 

elements that organizes and defines the total scope of the Project.  Each descending level is an 

increasingly detailed definition of a project component.  Project components may be products (a 

product-oriented WBS) or tasks (a task-oriented WBS).   
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Work Package(s) means a deliverable at the lowest level of the WBS.  The Work may be 

divided into activities and “Work Packages” may be used to identify and control Work flows in 

the organization. 

Work Product means all drawings, specifications, calculations, reports, and 

documentation, whether in paper copy or electronic format, produced by or through Design-

Builder in the performance of the Work that is to be furnished to Department in accordance with 

the Contract Documents. 

Working Drawings means any stress sheets, shop drawings, erection plans, Falsework 

plans, framework plans, cofferdam plans, bending diagrams for reinforcing steel, or any other 

supplementary plans or similar data Design-Builder is required to submit to the Engineer for 

review. 

1.3 Acronyms 

1.3.1 For the purposes of the Contract Documents, the following acronyms and 

abbreviations shall have the meanings specified below (other acronyms and abbreviations that 

(a) have the meanings ascribed in Section 101 of the Standard Specifications or (b) have well-

known technical or trade meanings are used in the Contract Documents in accordance with such 

recognized meanings). 

.ACR Activity Cost-loading Report 

.DGN Bentley Microstation Drawing (3D CADD) 

.PDF Portable Document Format 

.XER Primavera proprietary exchange format 

A 

AAP AASHTO Accreditation Program 

AASHTO American Association of State Highway and Transportation Officials 

ACM Asbestos Containing Material 

ACR Activity Cost-loading Report 

AMRL AASHTO Materials Reference Laboratory 

APE Area of Potential Effects 

AR Plan Quality Assurance Auditing and Nonconformance Recovery Plan 

ARC Appalachian Regional Commission 

ASTMD American Society for Testing and Materials Standard D 

ATSSA American Traffic Safety Services Association 

B 

BCWP Budgeted Cost of Work Performed 

BCWS Budgeted Cost of Work Scheduled 

C 

CCD Contract Change Directive 
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CCRL Cement and Concrete Reference Laboratory 

CD Compact Disc 

CPM Critical Path Method 

CRSP Colorado Rockfall Simulation Program 

CTB Commonwealth Transportation Board 

CUF Commercially Useful Function 

D 

DBE Disadvantaged Business Enterprise 

DBT Design-Build Tracking 

DCRO District Civil Rights Office 

DEQ Department of Environmental Quality 

DMBE the Virginia Department of Minority Business Enterprise 

DMLR Division of Mine Land Reclamation 

DMME Department of Mines, Minerals and Energy 

DOF Virginia Department of Forestry 

DTM Digital Terrain Model 

E 

EEO Equal Employment Opportunity 

EPA  United States Environmental Protection Agency 

ESC Erosion and Sediment Control 

F 

FAST Act Fixing America’s Surface Transportation Act 

FEMA Federal Emergency Management Administration 

FHWA Federal Highway Administration  

FI/RW Field Inspection and Right-of-Way 

FOIA Freedom of Information Act 

FONSI Finding of No Significant Impact  

FOPI Finding of Public Interest 

G 

GFCI Ground Fault Circuit Interrupter 

GFE Government Financed Exemptions   

GRIT Guardrail Installation Training Manual 

H 

H&HA Hydrologic and Hydraulic Analysis 

HS&W Health, Safety & Welfare  
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I 

IA Independent Assurance 

IVST Independent Verification Sampling and Testing 

I&IM Instructional and Information Memoranda 

J, K, L 

LNTP Limited Notice to Proceed 

M 

MAP-21 Moving Ahead for Progress in the 21
st
 Century Act 

MBEs Minority Business Enterprises 

MOI Manual of Instructions 

MSE Mechanically Stabilized Earth 

MUTCD Manual on Uniform Traffic Control Devices 

MWAA the Metropolitan Washington Airports Authority 

N 

NAAQS National Ambient Air Quality Standards NAICS North American Industry 

Classification System 

NCR Non-Conformance Report 

NEC National Electrical Code 

NEPA National Environmental Policy Act  

NOI Notice of Intent 

O 

OBR U.S. Coast Guard Fifth District Bridge Office 

OIA Owner’s Independent Assurance 

OSHA Occupational Safety and Health Administration 

OVST Owner’s Independent Verification Sampling and Testing 

P 

PE Professional Engineer 

PFI Preliminary Field Inspection 

PMLU Post-Mining Land Use 

PS&E Plans, Specifications and Estimates 

Q 

QA Quality Assurance 

QC Quality Control 

QA/QC Quality Assurance/Quality Control  

QAM Quality Assurance Manager 
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R 

ROW Right of Way  

RQD Rock Quality Designation 

RUMS Right of Way and Utilities Management System 

S 

SDI Slake Durability Index 

SERP State Environmental Review Process 

SMCRA Surface Mining Control & Reclamation Act 

SOR Schedule of Record 

SP Special Provisions 

SPCN Special Provision Copy/Copied Note(s) 

SPI Schedule Performance Index 

SRQD Stratum Rock Quality Designation 

SS Supplemental Specifications 

SWaM Small, Women and Minority 

SWM Stormwater Management 

SWPPP Storm Water Pollution Prevention Plan 

SWRO Southwest Regional Operations 

T 

T&E Threatened and Endangered 

TCS Traffic Control Supervisor 

TIA Time Impact Analysis 

TIE Ticket Information Exchange 

TMP Traffic Management Plan 

TOC Traffic Operations Center 

TOYR Time of Year Restrictions 

U 

UCS Unconfined Compressive Strength (Testing) 

V 

Va. Code Ann. – Annotated Code of Virginia 

Va. Admin. Code - Virginia Administrative Code 

VA SHPO Virginia State Historic Preservation Office 

VDOT Virginia Department of Transportation 

VEP Value Engineering Proposal 

VOC Volatile Organic Compounds 

VOSH Virginia Occupational Safety and Health Agency 

VSMP Virginia Stormwater Management Plan 

VTM Virginia Test Method(s) 
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VWAPM Virginia Work Area Protection Manual 

W 

WBE Woman Business Enterprise 

WBS Work Breakdown Structure 

1.4 Construction and Interpretation 

1.4.1 The Contract Documents shall be construed simply, as a whole and in accordance 

with the fair meaning of the language used and not strictly for or against any Party.  The parties 

and their respective legal counsel have actively participated and negotiated the provisions of the 

Contract Documents.  Accordingly, in the event of a conflict, ambiguity or inconsistency in or 

dispute regarding the interpretation of the Contract Documents, the Contract Documents shall 

not be interpreted or construed against the Party preparing it, and instead the dispute resolver 

shall consult other customary rules of interpretation and construction.   

1.4.2 Wherever the word “including”, “includes” or “include” is used in the Contract 

Documents, it is deemed to be followed by the words “without limitation” or “including, but not 

limited to,”. 

 Article 2

 

Design-Builder’s Services and Responsibilities 

2.1 General 

2.1.1 Design-Builder’s Representative shall be reasonably available to Department and 

shall have the necessary expertise and experience required to supervise the Work.  Design-

Builder’s Representative shall communicate regularly with Department and shall be vested with 

the authority to act on behalf of Design-Builder.  Design-Builder’s Representative may be 

replaced by Design-Builder with Department’s consent. 

2.1.2 The parties will meet within seven days after the Effective Date to discuss issues 

affecting the administration of the Work and to implement the necessary procedures, including 

those relating to submittals and payment, to facilitate the ability of the parties to perform their 

obligations under the Contract Documents. 

2.1.3 Design-Builder shall provide Department with the Baseline Schedule pursuant to 

Section 11.1.2, schedule updates pursuant to Section 11.1.3 and monthly reports pursuant to 

Section 11.1.8 of the Agreement.   

2.1.4 Design-Builder shall be responsible for securing, executing and paying all costs 

associated with the procurement of all agreements with adjacent landowners for Borrow Area(s), 

Surplus Materials Area(s), off-site staging areas or other real property rights-holders, or both, 

that are necessary to enable Design-Builder to perform the Work, and shall provide all ROW 
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acquisition services associated with this Project, all as more specifically set forth in the Technical 

Requirements. 

2.1.5 Key Personnel.   

.1 Design-Builder shall provide management for the Work in accordance with the 

organization chart delivered and approved pursuant to Section 5.1.1.5 of the 

Agreement. Design-Builder acknowledges the importance of its Key Personnel.  

Key Personnel shall include the Design-Build Project Manager, Design Manager, 

Quality Assurance Manager (or QAM), Construction Manager, Geotechnical 

Engineer, Lead QA Inspector and any other positions specifically identified in 

Exhibit 5.1.1.4 to the Agreement (collectively, “Key Personnel”).   

.2 Each of the Design Manager, Quality Assurance Manager and Geotechnical 

Engineer shall be a registered, licensed professional engineer in the State, and 

otherwise hold all other certifications and licenses required under applicable 

Legal Requirements to perform and fulfill his or her responsibilities with respect 

to his or her position. 

.3 None of the Key Personnel may be re-assigned from the Project without prior 

written approval of Department, with it being understood and agreed that Design-

Builder will provide Department with at least 30 days’ Notice of any request to 

withdraw any Key Personnel.  For purposes of clarity, decisions regarding 

termination of the employment of Key Personnel remain in Design-Builder’s, or 

applicable Subcontractors’ (or Sub-subcontractors’) sole discretion and may be 

disclosed to Department only to the extent permitted by applicable Legal 

Requirements and the established policies of Design-Builder, such applicable 

Subcontractors (or Sub-subcontractors).  Design-Builder shall remove or replace, 

or have removed or replaced, any personnel performing the Work if Department 

has a reasonable objection to such person. 

2.1.6 Reserved 

2.1.7 The QAM shall provide a presentation of the QA/QC Plan utilizing Project-

related scenarios at the meeting held after the Effective Date as set forth in Section 2.1.2.   

2.1.8 Design-Builder shall coordinate and participate in monthly progress meetings for 

the duration of the Project, as more fully set forth in Section 2.19 of the Technical Requirements.  

Prior to such meeting, Design-Builder shall collect information from Lead Designer, any 

Subcontractors, Sub-subcontractors and Design Consultants responsible for Work completed 

during the specified duration and Work scheduled during the upcoming reporting duration for 

presentation or reference (or both) at such monthly progress meetings.  These meetings shall be 

attended by the Design-Build Project Manager, Construction Manager, Quality Assurance 

Manager and Design Manager, as well as other Key Personnel from the design and construction 
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firms designated by Design-Builder or Department’s Representative from time to time.  Meetings 

will occur monthly beginning the month after the issuance of the Notice to Proceed.   

2.1.9 Except where expressly stated otherwise in the Contract Documents, Design-

Builder’s obligations shall be at its sole cost and expense and not serve as the basis for any 

Change Order requesting an increase in the Contract Price or extension of the Contract Time(s). 

2.1.10 Except where expressly stated otherwise in the Contract Documents, and unless 

otherwise directed by Department, Design-Builder shall deliver all submissions (e.g., Notices, 

Change Orders) on conforming Department-provided or Department-approved forms. 

2.1.11 Design-Builder may procure or engage the services of Subcontractors (and 

Design-Builder’s Subcontractors the services of Sub-subcontractors); provided that no such 

procurement or engagement shall relieve Design-Builder of any of its obligations or liabilities 

hereunder; and provided, further, that no Subcontract (excluding Subcontracts with 

Subcontractors who are exclusively engaged as suppliers or materialmen) may be let until 

Design-Builder delivers to Department a suspension and debarment certificate, substantially in 

the form of Exhibit 5.1.1.11 to the Agreement (and such Subcontractor meets the suspension and 

debarment criteria set forth therein).  Design-Builder shall be solely responsible for procuring or 

engaging, managing, supervising and paying all such Subcontractors (and its Subcontractors, the 

engaging, managing, supervising and paying of all its respective Sub-subcontractors).  As 

between Department and Design-Builder, Design-Builder shall be solely responsible for the acts, 

omissions or defaults (including defective Work) of its Subcontractors and their Sub-

subcontractors and any of their agents, representatives and employees.  Nothing in the Contract 

Documents shall be construed to impose upon Department any obligation, liability or duty to a 

Subcontractor or Sub-subcontractor so procured or engaged or to create any contractual 

relationship between any such Subcontractor, Sub-subcontractor or other third-party and 

Department, including any obligation to pay or to see to the payment of any monies due, or 

alleged to be due, to any such Person.  No Subcontractor, Sub-subcontractor any of their agents, 

representatives and employees is intended to be, nor shall be deemed, a third-party beneficiary of 

the Contract Documents.  

2.2 Access to Mining Permit Areas 

If Design-Builder is successful in performing its Coal Synergy-related obligations under 

Section 9.6.4 of these General Conditions, then Design-Builder shall afford, and shall cause 

issued Mining Permits that impact the Relevant Section or Governmental Approvals relating to 

the Work or the Site expressly to afford, Department and its designees unfettered access to the 

Site covered by (a) existing Mining Permits or (b) Governmental Approvals, or both, in each 

case, as of the Effective Date; provided, however, that all such persons using such access for, or 

on behalf of, Department shall comply with Design-Builder’s safety published policies and 

complete any training required by Design-Builder (so long as such training does not operate to 

impede Department’s unfettered access to all such locations) prior to and during the time period 

Work is ongoing at such portions of the Site.  Design-Builder shall provide Department with 

such other reasonable access, information and assistance as Department requires for observation, 

inspection and monitoring of the Work during periods of such access. 
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2.3 Design Professional Services 

2.3.1 Design-Builder shall, consistent with applicable State licensing laws, provide 

through qualified, licensed design professionals employed by Design-Builder, or procured from 

qualified, independent licensed Design Consultants, the necessary design services, including 

architectural, engineering, surveying, and other design professional services, for the preparation 

of the required drawings, specifications and other design submittals to permit Design-Builder to 

complete the Work consistent with the Contract Documents.  Design-Builder shall ensure all 

entities providing design services, including architectural, engineering, surveying, and other 

design professional services, are and remain registered with the State during each of their 

respective performance of the Work.  All design professional services shall be performed, or 

(subject to 18 Va. Admin. Code § 10-20-740.E personally supervised, with direct control) by 

professionals properly licensed in the State. 

2.3.2 Design-Builder shall perform, or cause to be performed, the Work required by the 

Contract Documents, applying appropriate skill and experience in accordance with the following 

requirements:  

.1 specific standards, methods, and requirements set forth in the Contract 

Documents; 

.2 all Legal Requirements; 

.3 all Governmental Approvals; 

.4 the application of professional engineering judgment taking into consideration 

safety, operational requirements, level of service, life cycle costs and the current 

version of the specific standards, methods, and requirements set forth in the 

Contract Documents; 

.5 prudent industry practices, methods, techniques and standards and using the 

degree of care that would be expected to be exercised by a prudent, skilled and 

experienced Design-Builder engaged in the same kinds of undertakings as the 

Project under the same or similar conditions at the same time and locality of the 

Project; and 

.6 the requirements of insurance policies required to be maintained in accordance 

with the Contract Documents; 

provided neither compliance with a minimum requirement set forth in any specific standard set 

forth above, nor achievement of a lowest cost solution, shall be deemed to either excuse 

compliance with any more stringent standard set forth above or to comply with the general 

standards set forth in subsections .4 and .5 above. 



Part 4 Poplar Creek Project Phase A (part of the Route 121 Project) 

General Conditions of Contract  Buchanan County, Virginia 

Lump Sum Contract Project No. 0121-013-793, P102, R201, C501, D601 

Dated as of July 6, 2016  

  

 Commonwealth of Virginia 

 Virginia Department of Transportation 

 Page 32 of 75 
9757311.V28 

2.3.3 Lead Designer is not, nor is any Design Consultant intended to be, and neither 

Lead Designer nor any Design Consultant shall be deemed to be, a third-party beneficiary of this 

Agreement.  Department is intended to be and shall be deemed a third-party beneficiary of all 

contracts between Design-Builder and Lead Designer and any design Subcontract.  In the event 

that this Agreement is terminated, Design-Builder shall, upon the written demand of Department, 

assign such contracts to Department, and all Subcontracts with any Design Consultant shall 

require such assignment of the Subcontract to Department without further conditions. 

2.3.4 Design-Builder shall incorporate all obligations and understandings of the 

Contract Documents applicable to design services in its respective Subcontracts with Lead 

Designer, any Subcontractor performing design services as part of the Work (including 

Subcontracts with any Design Consultant), and require that such obligations be flowed down to 

all lower-tiered Subcontractors performing design services (including all Design Consultants), 

including the obligations relative to ownership of the Work Product set forth in Article 4 of the 

Agreement. 

2.4 Design Development Services  

2.4.1 Design-Builder shall, consistent with any applicable provision of the Contract 

Documents, provide Department with 10 sets of the interim design submissions prescribed under 

Section 2.18.7 of the Technical Requirements, which submissions generally correspond to 

Department’s concurrent engineering process and additional interim design submissions that 

Department may reasonably require.  On or about the time of the scheduled submissions, Design-

Builder and Department shall meet and confer about the submissions, with Design-Builder 

identifying during such meetings, among other things, the evolution of the design and any 

significant changes or deviations from the Contract Documents, or, if applicable, previous design 

submissions.  Minutes of the meetings will be maintained by Design-Builder and provided to all 

attendees for review.  Following the design review meeting, Department shall review and 

provide comments on the interim design submissions within 21 days after receipt of the required 

submissions.  Design-Builder shall promptly revise and modify all such submittals so as to fully 

reflect all comments and shall deliver to Department revised submittals for review and comment 

(and approval as the case may be).  Department shall thereafter review and provide comments on 

the revised interim design submissions within 10 days after receipt of the required submissions; 

provided, however, that Department reserves the right to notify Design-Builder within such 10-

day period that Department has determined in its sole discretion that the revised interim design 

submission is of significant substance and requires the full 21-day response period.   

2.4.2 Design-Builder shall submit to Department all Construction Documents setting 

forth in detail drawings and specifications describing the requirements for construction of the 

Work, in full compliance with all Legal Requirements and Governmental Approvals.  The 

Construction Documents shall be consistent with the latest set of interim design submissions; as 

such submissions may have been modified in a design review meeting, as agreed upon in 

writing, and shall be submitted after Design-Builder has obtained all requisite Governmental 

Approvals associated with the Work contained in such documents.  The parties shall have a 

design review meeting to discuss, and Department shall review and approve, the Construction 

Documents in accordance with the procedures set forth Section 2.4.1 above.  Design-Builder 

shall proceed with construction in accordance with the approved Construction Documents and 
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shall submit four sets of approved Construction Documents to Department prior, and as a 

condition precedent, to commencement of construction.   

2.4.3 Department’s review, comment or approval of interim design submissions and the 

Construction Documents are for the purpose of establishing Design-Builder’s compliance with 

the requirements of the Contract Documents and mutually establishing a conformed set of 

Contract Documents compatible with the requirements of the Work.  Department’s review, 

comment or approval of any interim or final design submission (including the Construction 

Documents) shall not, and shall not be deemed to, (a) transfer any liability from Design-Builder 

to Department, (b) alter, amend, waive or relieve any obligation of Design-Builder under the 

Contract Documents (other than the obligation to have allowed such review, comment or 

approval) or (c) result in any adjustment to the Contract Time(s) or Contract Price, or affect other 

obligations or liabilities of the parties under the Contract Documents. 

2.4.4 To the extent not prohibited by the Contract Documents or Legal Requirements, 

Design-Builder may, with the prior agreement of Department, prepare design submittals and 

Construction Documents for a portion of the Work to permit procurement and construction to 

proceed on that portion of the Work prior to completion of the Construction Documents for the 

entire Work. 

2.5 Legal Requirements; Supplemental Specifications 

2.5.1 Design-Builder shall keep fully informed of and perform the Work in accordance 

with all Legal Requirements and the Specifications.  Design-Builder shall provide all Notices, 

and execute and file the documents, statements or affidavits, or any of the above collectively, 

applicable to the Work as required by the Legal Requirements and the Specifications.  Design-

Builder shall permit Department’s examination of any records made subject to such examination 

by any applicable Legal Requirements. 

2.5.2 If a Change in Legal Requirements occurs after the Agreement Date that affects 

performance of the Work, Design-Builder shall promptly thereafter provide written notice to 

Department of the adverse effect on performance of the Work.  Design-Builder may request, by 

submission of a Change Order request, that the Contract Price or Contract Time(s), or both or all, 

be adjusted to compensate Design-Builder for the effects of any (a) Changes in Legal 

Requirements or (b) additional Supplemental Specifications promulgated that Department directs 

Design-Builder to observe in performance of the Work, or both, after the Agreement Date, 

affecting the performance of the Work.  Such effects may include revisions Design-Builder is 

required to make to the Construction Documents because of either or both such Changes in Legal 

Requirements or such additional Supplemental Specifications, or both.  Design-Builder may not 

request that the Contract Price or Contract Time(s), or both or all, be adjusted to compensate 

Design-Builder for the effects of any additional Supplemental Specifications that have been 

promulgated and Design-Builder has implemented against Department direction or without 

Department’s prior, written direction to observe in performance of the Work.  Design-Builder 

acknowledges that the Specifications include certain Supplemental Specifications promulgated 

by Department as of the Agreement Date and the relief provided under this Section 2.5.2 pertains 

only to additional Supplemental Specifications promulgated thereafter. 
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2.6 Governmental Approvals 

2.6.1 Design-Builder acknowledges that Department delivered Exhibit 2.6.1 to Design-

Builder on or prior to the Agreement Date, which lists all Governmental Approvals obtained by 

Department as of the Agreement Date.  Design-Builder shall obtain and pay for all other 

Governmental Approvals required for the prosecution of the Work by any Governmental 

Authority having jurisdiction over the Site, the Project or Design-Builder, or any of the above 

collectively.  Design-Builder shall maintain and, if amendments or other modifications are 

required to those Governmental Approvals listed on Exhibit 2.6.1, pay for all such amendments 

or other modifications to such Governmental Approvals, except as otherwise set forth in the 

Contract Documents.  If any Governmental Approval is required to be formally issued in the 

name of Department, Design-Builder shall undertake all efforts to obtain such Governmental 

Approvals subject to Department’s reasonable cooperation with Design-Builder, including 

execution and delivery of appropriate applications and other documentation in forms approved 

by Department.  Design-Builder shall deliver to Department, promptly after Design-Builder’s 

receipt, a copy of each Governmental Approval (except those listed on Exhibit 2.6.1, unless 

subsequently amended or otherwise modified), with a listing of the status of all such 

Governmental Approvals included in the monthly reports required by Section 11.1.8 of the 

Agreement. 

2.6.2 No construction activity will commence until Department has issued the Notice to 

Proceed for Construction or a LNTP issued pursuant to Section 5.1.4 of the Agreement that 

authorizes construction activities. 

2.6.3 Design-Builder shall perform the Work such that the Work conforms to the 

requirements and stipulations of all Governmental Approvals.  Any violations of or 

noncompliance with any Governmental Approval, including suspensions caused by Design-

Builder violating or not being in compliance with a Governmental Approval, shall be at the sole 

risk of Design-Builder, and shall not be a basis for adjusting the Contract Price or Contract 

Time(s), or both or all of the above; provided however, that Design-Builder shall be entitled to 

submit a Change Order Request for an adjustment to the Contract Price or Contract Time(s), or 

both or all, to compensate Design-Builder for the effects of any violations of or noncompliance 

with any Governmental Approval for which Department or its Separate Contractors is liable 

under the Contract Documents or applicable Legal Requirements. 

2.7 Design-Builder’s Construction Phase Services 

2.7.1 Except where otherwise provided in the Contract Documents to be the 

responsibility of Department or a Separate Contractor, Design-Builder shall provide through 

itself or Subcontractors the necessary supervision, labor, inspection, testing, start-up, material, 

equipment, machinery, temporary utilities and other temporary facilities to permit Design-

Builder to complete construction of the Project consistent with the Contract Documents. 

2.7.2 Design-Builder shall perform all construction activities efficiently and with the 

requisite expertise, skill and competence to satisfy the requirements of the Contract Documents, 

and shall maintain or cause to be maintained all licenses required of Design-Builder or its 
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employees in connection with the Work. Design-Builder shall at all times exercise complete and 

exclusive control over the means, methods, sequences and techniques of construction. 

2.7.3 Design-Builder shall employ only Subcontractors who are duly licensed and/or 

registered (as applicable) and qualified to perform the Work lawfully in the State and consistent 

with the Contract Documents.  Design-Builder shall pre-qualify, or cause pre-qualification of (to 

include furnishing any documentation to Department evincing such pre-qualification) any 

Subcontractor with Department, pursuant to, and to the extent any Subcontractor must be 

prequalified under, Section 102.01 of the Division I Amendments.  For purposes of clarity, 

Subcontractors engaged exclusively as suppliers, materialmen or design professionals need not 

be prequalified under, Section 102.01 of the Division I Amendments.  Design-Builder shall cause 

all contracts between Subcontractors and Sub-subcontractors (or any other lower tier 

subcontractors, or any of the above collectively), in each case excluding Sub-subcontractors who 

are exclusively engaged as suppliers or materialmen, shall require that such Sub-subcontractors 

be pre-qualified with Department, pursuant to, and to the extent any Sub-subcontract must be 

prequalified under, Section 102.01 of the Division I Amendments.  Notwithstanding any pre-

qualification, Design-Builder shall not use any Subcontractor to whom Department has an 

objection, and shall obtain Department’s written approval before making any substitutions or 

additions to Subcontractors previously identified to Department as being members of Design-

Builder’s Project team, including those who may have been identified in submissions delivered 

and approved pursuant to Sections 5.1.1.4 and 5.1.1.5 of the Agreement.  

2.7.4 Design-Builder assumes responsibility to Department for the proper performance 

of the Work of Subcontractors (and each Sub-subcontractor) and any acts and omissions in 

connection with such performance.  Nothing in the Contract Documents is intended or deemed to 

create any legal or contractual relationship between Department and any Subcontractor or Sub-

subcontractor, including any third-party beneficiary rights. 

2.7.5 Design-Builder shall coordinate the activities of all Subcontractors and cause 

coordination of all activities of Sub-subcontractors.  If Department performs other work on the 

Project or at the Site with Separate Contractors under Department’s control, Design-Builder 

agrees to reasonably cooperate and coordinate its activities with those of such Separate 

Contractors so that the Project can be completed in an orderly and coordinated manner without 

unreasonable disruption. 

2.7.6 Design-Builder shall keep the Site reasonably free from debris, trash and 

construction wastes to permit Design-Builder to perform its construction services efficiently, 

safely and without interfering with the use of adjacent land areas.  Upon Substantial Completion 

of the Work, Design-Builder shall remove all debris, trash, construction wastes, materials, 

equipment, machinery and tools arising from the Work to permit Department to occupy the 

Project for its intended use; provided, however, that any materials, equipment, machinery and 

tools necessary to achieve Final Completion may remain but must (a) not interfere with 

Department’s occupancy of the Project for its intended use and (b) be removed by Design-

Builder upon Final Completion of the Work. 
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2.7.7 Design-Builder shall be responsible for the security of the Site until Final 

Completion of the Work or for a portion of the Site until Final Completion of such portion of the 

Work, as identified and agreed by Department. 

2.8 Design-Builder’s Responsibility for Project Safety 

2.8.1 Design-Builder recognizes the importance of performing the Work in a safe 

manner so as to prevent damage, injury or loss to:  (a) all individuals at the Site, whether 

working or visiting; (b) the Work, including materials and equipment incorporated into the Work 

or stored on-site or off-site; and (c) all other property at the Site or adjacent thereto.  Design-

Builder assumes responsibility for implementing and monitoring all safety precautions and 

programs related to the performance of the Work.  Design-Builder shall, prior to commencing 

construction, designate a “Safety Representative” with the necessary qualifications and 

experience to supervise the implementation and monitoring of all safety precautions and 

programs related to the Work.  Except where otherwise required by the Contract Documents, 

Safety Representative shall be an individual stationed at the Site who may have responsibilities 

on the Project in addition to safety.  The Safety Representative shall make routine daily 

inspections of the Site and shall hold weekly safety meetings with Design-Builder’s personnel, 

Subcontractors and others as applicable.  Design-Builder shall provide minutes of each safety 

meeting to Department as part of the monthly reports submitted pursuant to Section 11.1.8 of the 

Agreement. 

2.8.2 Design-Builder shall not perform any design- or construction-related activity 

(including any activity that disturbs the Site) until an acceptable Health Safety and Welfare 

(“HS&W”) Plan is in place.  The HS&W Plan shall expressly include provisions with respect to 

fire safety, Project-specific explosion risks and other similar provisions. 

2.8.3 Design-Builder and Subcontractors shall comply with, and Design-Builder shall 

cause Subcontractor to cause all Sub-subcontractors to comply with: (i) all Legal Requirements 

relating to safety; (ii) Design-Builder’s HS&W plan; and (iii) any Department-specific safety 

requirements set forth in the Contract Documents; provided that such Department-specific 

requirements do not violate any applicable Legal Requirement.  Design-Builder will 

(a) immediately report orally and (b) promptly thereafter in writing, any safety-related injury, 

loss, damage or accident arising from the Work to Department’s Representative and, to the extent 

mandated by Legal Requirements, to all Governmental Authorities having jurisdiction under 

applicable Legal Requirements over safety-related matters involving the Project or the Work.   

2.8.4 Department shall have the right to immediately suspend any or all Work if 

Design-Builder fails to comply with its obligations under this Section 2.8. 

2.8.5 Design-Builder’s responsibility for safety under this Section 2.8 is not intended in 

any way to relieve Subcontractors and Sub-subcontractors of their own contractual and legal 

obligations and responsibility for:  (i) complying with all Legal Requirements, including those 

related to health and safety matters; and (ii) taking all necessary measures to implement and 

monitor all safety precautions and programs to guard against injury, losses, damages or accidents 

resulting from their performance of the Work. 
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2.9 Design-Builder’s Warranty 

2.9.1 Design-Builder warrants to Department that (a) the construction, including all 

materials and equipment furnished as part of the construction, shall be new, except where 

otherwise specified in the Contract Documents, of good quality, in conformance with the 

Contract Documents and free of defects in materials and workmanship, (b) the design and 

construction shall be suitable both for Department’s use as a Paved Road and for the safe use and 

enjoyment of the traveling public, and (c) the Project shall achieve vegetative success 

prescriptions in accordance with Section 2.4 of the Technical Requirements (the “Warranty”).  

Design-Builder’s Warranty excludes defects to the extent caused by abuse, damage, alterations, 

or failure to maintain the Work by persons other than Design-Builder or anyone for whose acts 

Design-Builder may be liable or responsible under the Contract Documents or applicable Legal 

Requirements.  Nothing in this Warranty is intended to limit any manufacturer’s or service-

provider’s warranty which provides Department with greater warranty rights than set forth in this 

Section 2.9 or the Contract Documents, in which case such greater warranty shall be deemed to 

be part of the Warranty in respect of such items or services.  Design-Builder will provide 

Department documentation of all manufacturers’ and service-providers’ warranties upon 

Substantial Completion.  Nothing in this Section 2.9.1 shall require Design-Builder to assign, or 

provide to Department, warranties under mass-marketed software products (sometimes referred 

to as “shrink wrap software”) owned by, or licensed to, Design-Builder where such a license 

cannot be extended to Department using commercially reasonable efforts. 

2.9.2 Design-Builder hereby assigns all representations, warranties, guarantees, and 

obligations of all Subcontractors to Department, which assignment shall be automatically 

effective (a) with respect to the Work not assigned under subsection (b), upon Final Completion 

and (b) with respect to that portion of the Work that involves completion of Work with at-grade 

intersections to existing Roadways, upon Substantial Completion, in each case without further 

action by Department or any Subcontractor.  Nothing in this Section 2.9.2 obviates Design-

Builder’s Warranty obligations under Section 2.10, and as between Department and Design-

Builder, Design-Builder shall, as delegate of Department, enforce all such Subcontractor 

representations, warranties, guarantees, and obligations until expiration of the Warranty Period. 

2.10 Correction of Defective Work 

2.10.1 Design-Builder agrees to correct any Work that is found to not be in conformance 

with the Contract Documents, including that part of the Work subject to Section 2.9 hereof, 

within a period of  one year from the earlier of (i) the date of Substantial Completion and (ii) the 

effective date of any early termination of this Agreement, except, in each case, as set forth below, 

or within such longer period to the extent required by the Contract Documents or applicable 

Legal Requirements or Government Approvals (the “Warranty Period”); provided, however, that 

if any component of the Work is repaired, replaced, or corrected pursuant to the Warranty, then 

the Warranty Period with respect to such component shall be continued until the later of (a) the 

expiration of the Warranty Period and (b) one year from the date of completion of such repair or 

replacement (the “Extended Warranty Period”); provided, however, that if during the Warranty 

Period or Extended Warranty Period (i) two or more of the same type of parts, components or 

subsystems of the Project (excluding Embankments and those portions of the Work directly 

related to roadside development and vegetative success) require repair, replacement or renewal 
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or re-performance or (ii) any part, component or subsystem fails more than once after Design-

Builder’s preceding repair, replacement, renewal or re-performance, then, in each case, the 

Warranty for that type of part, component or subsystem shall be automatically extended for all 

such components of that type for an additional one year from the date of the failure.  If Design-

Builder is obligated to repair, replace, or correct any Work that has failed more than once during 

the Warranty Period or Extended Warranty Period, as part of its obligations under the Warranty, 

Design-Builder shall undertake a technical analysis of the problem and correct the “root cause” 

unless Design-Builder can demonstrate to Department’s reasonable satisfaction that there is not a 

risk of the reoccurrence of such problem.   

2.10.2 During the Warranty and Extended Warranty Periods, Department shall notify 

Design-Builder promptly, but in no event more than 10 days, following Department’s discovery 

of any nonconforming Work.  Design-Builder shall, within 15 days of receipt of Notice from 

Department or the QAM that the Work is not in conformance with the Contract Documents, 

commence efforts to correct the nonconforming Work (which may include meeting with 

Department to develop and commit to, in writing, a remediation plan that includes a timeline for 

correction of the defect) and, within 60 days of receipt of such Notice, remobilize, as 

appropriate, but otherwise take meaningful steps in correcting such nonconforming Work, 

including the correction, removal or replacement of the nonconforming Work and any damage 

caused to other parts of the Work affected by the nonconforming Work; provided, however, that 

if Department directs preparation of a remediation plan, Design-Builder shall have delivered a 

conforming remediation plan (including a timeline for correction of the defect) to Owner prior to 

expiration of such 60-day period.  If Design-Builder fails to commence efforts to correct the 

nonconforming Work within aforementioned 15 day period, Department, in addition to any other 

remedies provided under the Contract Documents, may provide Design-Builder with Notice that 

Department will commence correction of such nonconforming Work with its own forces.  If 

Department does perform such corrective Work, Design-Builder shall be responsible for all 

reasonable costs incurred by Department in performing such correction.  If the nonconforming 

Work creates an emergency requiring an urgent response, Design-Builder shall take meaningful 

steps in correcting such nonconforming Work promptly. 

2.10.3 The Warranty and Extended Warranty Periods apply only to Design-Builder’s 

obligation to correct nonconforming Work and each are not intended to constitute a period of 

limitations for any other rights or remedies Department may have regarding Design-Builder’s 

other obligations under the Contract Documents. 

2.11 Department’s Rights to Direct Design-Builder 

2.11.1 When any act, omission, or other action of Design-Builder, Lead Designer, any 

Design Consultant, other Subcontractor or Sub-subcontractor occurs that violates the 

requirements, conditions, or terms of the Contract Documents; or affects the health, safety, or 

welfare of the public or natural resources, Department will have the right, but not the obligation, 

to direct Design-Builder to take prompt action to repair, replace, or restore the damage or injury 

within a feasible time frame established by Department, as set forth in a subsequent Notice to 

Design-Builder.  If Design-Builder fails to make such repair, replacement, or restoration within 

the established time frame, Department will have the damage or injury repaired, replaced, or 
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restored and will deduct the cost of such repair, replacement, or restoration from monies due to 

Design-Builder. 

 Article 3

 

Department’s Services and Responsibilities 

3.1 Duty to Cooperate 

3.1.1 Department shall, throughout the performance of the Work, cooperate with 

Design-Builder and perform its responsibilities, obligations and services in a timely manner to 

facilitate Design-Builder’s timely and efficient performance of the Work and so as not to delay or 

interfere with Design-Builder’s performance of its obligations under the Contract Documents. 

3.1.2 Department shall provide timely reviews and (where required) approvals of 

submittals, interim design submissions and Construction Documents consistent with the 

turnaround times set forth in Design-Builder’s schedule, provided, however that, except where 

otherwise stated in the Contract Documents, Department shall have 21 days after receipt of such 

submissions to act upon such submissions (except that in the case of a resubmittal, Department 

will have 10 days to respond, unless Department notifies Design-Builder within such 10 days 

that Department has determined in its sole discretion that the resubmittal is of significant 

substance and requires the full 21 day response period). 

3.2 Department’s Representative 

3.2.1 Department’s Representative shall be responsible for providing Department-

supplied information and approvals in a timely manner to permit Design-Builder to fulfill its 

obligations under the Contract Documents.  Department’s Representative shall also provide 

Design-Builder with prompt Notice if it observes any failure on the part of Design-Builder to 

fulfill its contractual obligations, including any errors, omissions or defects in the performance of 

the Work. 

3.3 Governmental Approvals 

3.3.1 Department shall provide reasonable assistance to Design-Builder in obtaining 

those Governmental Approvals that are Design-Builder’s responsibility.  Department shall obtain 

all Governmental Approvals identified as Department-provided Governmental Approvals in 

Exhibit 2.6.1.   

3.4 Department’s Separate Contractors 

3.4.1 Department may at any time contract or approve concurrent contracts for 

performance of other work on, near, or within the same geographical area of the Work.  Design-

Builder shall not impede or limit access to such work by Separate Contractors.  

3.4.2 When separate contracts are awarded within the limits of one project, contractors 

shall not hinder the work being performed by other contractors.  Design-Builder and Separate 
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Contractor(s) working on the same project shall cooperate with each other. In case of dispute 

between Design-Builder and Separate Contractor(s), Department will be the referee, and his 

decision will be binding on all parties; provided, however, that Design-Builder may pursue any 

claims against Separate Contractor(s) arising out of such dispute, so long as Design-Builder 

continues to perform the Work.  Design-Builder shall not be entitled to a Change Order for any 

costs or delays arising out of or relating to the pursuit of such claim.   

3.4.3 When contracts are awarded to Design-Builder and Separate Contractor for 

known concurrent construction in a common area, Design-Builder and Separate Contractor, in 

conference with Department, shall establish a written joint schedule of operations.  The schedule 

shall be based on the limitations of the individual contracts and the joining of the work of one 

contract with the others.  The joint schedule shall set forth the approximate dates and sequences 

for the several items of Work to be performed and shall reflect completion within the Contract 

Time limit.  The schedule shall be submitted to Department for review and approval no later than 

21 days after the award date of the later contract and prior to the first monthly progress meeting.  

The schedule shall be agreeable to, signed by, and binding on each of Design-Builder and 

Separate Contractor(s).  Department may allow modifications of the schedule when benefit to 

Design-Builder and Separate Contractor(s) and Department will result. 

3.4.4 Any modification of the joint schedule shall be in writing, mutually agreed to and 

signed by Design-Builder and Separate Contractor(s), and shall be binding on Design-Builder 

and Separate Contractor(s) in the same manner as its respective contract with Department.   

3.4.5 If Design-Builder and Separate Contractor(s) fail to agree on a joint schedule of 

operations, they shall submit their individual schedules to Department, which will prepare a 

schedule that will be binding on each of Design-Builder and Separate Contractor.   

3.4.6 The joint schedule and any modification thereof shall become a part of each 

contract involved. The failure of any of Design-Builder or any Separate Contractor to abide by 

the terms of the joint schedule will be justification for declaring Design-Builder or Separate 

Contractor in default of its contract with Department.   

3.4.7 Each of Design-Builder and Separate Contractor shall assume all liability, 

financial or otherwise, in connection with its respective contract and shall protect and save 

harmless the State from any and all damages and claims that may arise because of any 

inconvenience, delay, or loss it experiences as a result of the presence and operations of Design-

Builder or Separate Contractor(s) working in or near the work covered by its respective contract 

with Department.  Design-Builder and each Separate Contract shall also assume all responsibility 

for any of its respective work not completed because of the presence or operation of the Design-

Builder or other Separate Contractor(s), as applicable. 

3.4.8 Except for an extension of the Contract Time(s), Department will not be 

responsible for any inconvenience, delay, or loss experienced by Design-Builder or Separate 

Contractor(s), or both or all, as a result of its failure to gain access to the Work at the time 

contemplated.  When the failure to gain access is not due to any fault or negligence of Design-

Builder or Separate Contractor, or both, an extension of the Contract Time will be allowed on the 

basis of the amount of time delayed.   
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3.4.9 Department will not assume any responsibility for acts, failures, or omissions of 

Design-Builder or Separate Contractor, or both, that delay the work of another except as 

provided herein. 

 Article 4

 

Hazardous Environmental Conditions and Differing Site Conditions 

4.1 Hazardous Environmental Conditions 

4.1.1 Design-Builder shall remediate Unknown Hazardous Environmental Conditions 

encountered at the Site within the Contract Price.  Upon encountering any Hazardous 

Environmental Conditions, Design-Builder will stop Work immediately in the affected area and 

duly notify Department and, if required by Legal Requirements, all Governmental Authorities 

with jurisdiction under Legal Requirements.   

4.1.2 For Known Hazardous Environmental Conditions, and upon discovery of each 

Unknown Hazardous Environmental Condition, Design-Builder shall, as part of the Work and 

specifically in compliance with the Specifications and Supplemental Specifications regarding 

Hazardous Environmental Conditions, prepare a remediation plan for approval by Department, 

either to remove the Hazardous Environmental Conditions or render the Hazardous 

Environmental Conditions harmless.  After Department approves Design-Builder’s remediation 

plan and upon receiving Notice to proceed with remediation from Department of suspected 

Hazardous Environmental Conditions, Design-Builder shall implement such remediation plan, 

taking the necessary measures required to remediate and render harmless all such Hazardous 

Environmental Conditions.  Such necessary measures shall include retaining qualified 

independent experts to:  (i) ascertain whether Hazardous Environmental Conditions have actually 

been encountered; and, if they have been encountered, (ii) prescribe the proper remedial 

measures to undertake either to remove the Hazardous Environmental Conditions or render the 

Hazardous Environmental Conditions harmless. 

4.1.3 Following completion of the remediation work, Design-Builder shall be obligated 

to resume Work at the affected area of the Project within seven days after Department provides 

Design-Builder with written notice that Department has reviewed the remediation work and 

considers such work complete in accordance with Design-Builder’s remediation plan and that:  

(i) the Hazardous Environmental Conditions have been removed or rendered harmless; and (ii) 

all necessary Governmental Approvals have been obtained. 

4.1.4 Design-Builder will be entitled to submit a request for a Change Order in 

accordance with these General Conditions, for an adjustment in the Contract Time(s), to the 

extent Design-Builder’s time of performance have been adversely impacted by the presence, 

removal or remediation of Unknown Hazardous Environmental Conditions at the Site.   

4.1.5 Reserved.   
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4.1.6 Design-Builder shall indemnify and hold harmless each State Indemnitee from 

and against all claims, losses, damages, liabilities and expenses, including attorneys’ fees and 

expenses, arising out of or resulting from: 

.1 those Hazardous Materials introduced to the Site by Design-Builder, 

Subcontractors or anyone for whose acts they may be liable or responsible under 

the Contract Documents or applicable Legal Requirements; 

.2 disruption or exacerbation due to negligence, recklessness or willful misconduct 

of Design-Builder, Subcontractors, or anyone for whose acts they may be liable or 

responsible under the Contract Documents or applicable Legal Requirements of 

the release, spreading, migration or toxicity of pre-existing Hazardous Materials 

not discovered but encountered during performance of the Work; and  

.3 exacerbation, due to negligence, recklessness or willful misconduct of Design-

Builder, Subcontractors, or anyone for whose acts they may be liable or 

responsible under the Contract Documents or applicable Legal Requirements of 

the release, spreading, migration or toxicity of Hazardous Materials at the Site 

which are known by Design-Builder to exist. 

4.1.7 Design-Builder Hazardous Materials-related Obligations 

.1 Design-Builder shall review all the staging areas for the presence of Hazardous 

Materials prior to use of such staging areas, and if such conditions are identified, 

give prompt written Notice to Department thereof.  In the event of spills or 

releases of petroleum products and other hazardous liquids or solid materials, 

Design-Builder shall take immediate action to contain and eliminate the spill 

release, including the deployment of environmental protection measures to 

prevent the migration of the spill into the waters of the United States and of 

worker exposure protection measures.  Design-Builder shall also notify 

Department immediately of all reportable (in accordance with applicable Legal 

Requirements) instances involving the spill, discharge, dumping or any other 

releases or discovery of hazardous materials into the environment and shall 

provide all required notifications and response actions.  

.2 Except with respect to actual, direct and documented costs for abatement, removal 

or other remediation (or any of them) of Unknown Hazardous Material(s) 

discovered to exist on the Site that are Department’s responsibility under this 

Section 4.1.7.2, compliance with all of the foregoing in this Section 4.1 is within 

the Contract Price and Baseline Schedule. 

.3 The “environmental studies” document identified in Section 1.6.2 of the Technical 

Requirements has identified as potential sources of Hazardous Materials in the 

Project ROW. Design-Builder shall manage all Hazardous Materials in 

accordance with all applicable Legal Requirements. 
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a. For any non-hazardous waste, Design-Builder shall have the signatory 

responsibility for the waste shipping manifest(s) or bill(s) of lading, or 

both.  For hazardous waste, and for purposes of Governmental Approvals 

and Legal Requirements, Design-Builder shall be the co-generator.  

Design-Builder shall prepare the hazardous waste shipping manifest(s) for 

Department representative’s signature and as otherwise consistent with the 

signatory requirement under Section 411 of the Standard Specifications. 

b. Design-Builder shall make all appropriate Notices and other notifications, 

as required by (i) the Special Provision Copied Note(s) referenced in 

Section 2.1 of the Technical Requirements regarding demolition 

notifications for structures not requiring asbestos removal and (ii) all 

applicable federal and State Legal Requirements regarding asbestos 

removal.   

4.2 Inspection of Site Conditions 

4.2.1 Design-Builder represents and warrants that it has, as of the Agreement Date, 

made reasonable inspection of the nature and location of the Work, the character and 

accessibility of the Site, the existence of obstacles to construction, the availability of facilities 

and utilities, the location and character of existing or adjacent work or structures, the surface and 

subsurface conditions, and other general and local conditions (including labor) which might 

affect its performance of the Work or the cost thereof.   

4.2.2 Design-Builder shall, after the effective date of the Notice to Proceed for Design, 

undertake such testing, inspections and investigations as may be necessary to perform its 

obligations under the Contract Documents, including additional geotechnical evaluations or 

Hazardous Materials studies; provided, however, that if Design-Builder undertakes any such 

actions prior to issuance of the Notice to Proceed for Design, Design-Builder shall obtain and 

maintain the insurance, as prescribed under Section 103.06(e)(iii) of the Division I Amendments.  

Design-Builder shall provide evidence of such insurance to Department prior to undertaking any 

such actions.  All reports or analyses generated by Design-Builder’s testing, inspections and 

investigations, including additional geotechnical testing, shall be furnished to Department 

promptly after such reports or analyses are generated. 

4.3 Differing Site Conditions 

4.3.1 Concealed or latent physical conditions or subsurface conditions at the Site that 

are of an unusual nature, differing materially from the conditions ordinarily encountered and 

generally recognized as inherent in the Work are collectively referred to herein as “Differing Site 

Conditions.”  If Design-Builder encounters a Differing Site Condition, Design-Builder will be 

entitled to submit a request for a Change Order for an adjustment in the Contract Time(s) to the 

extent Design-Builder’s time of performance is adversely impacted by the Differing Site 

Condition as allowed for herein.  Unknown Underground Mine Works are not Differing Site 

Conditions. 
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4.3.2 Upon encountering a Differing Site Condition, Design-Builder shall provide 

prompt Notice to Department of such condition, which Notice shall not be later than 14 days 

after such condition has been encountered.  Design-Builder shall, to the extent reasonably 

possible, provide such Notice before the Differing Site Condition has been substantially 

disturbed or altered. 

4.3.3 Reserved 

 Article 5

Insurance 

5.1 Design-Builder’s Insurance Requirements 

5.1.1 Design-Builder is responsible for procuring and maintaining from insurance 

companies authorized to do business in the State the insurance required by the Division I 

Amendments.   

5.1.2 Design-Builder’s liability insurance required by Section 5.1.1 above shall be 

written for the coverage amounts set forth in the Division I Amendments and shall include 

completed operations insurance for the period of time set forth in such amendments. 

5.1.3 Design-Builder’s liability insurance set forth in Section 5.1.1 above shall 

specifically delete any design-build or similar exclusions that could compromise coverages 

because of the design-build delivery of the Project. 

5.1.4 A reasonable time prior to the date on which Design-Builder expects to request 

the Notice to Proceed for Design or the Notice to Proceed for Construction, Design-Builder shall 

provide Department with certificates evidencing that:  (a) all insurance obligations and policies 

required by the Contract Documents are in full force and in effect and will remain in effect for 

the duration required by the Contract Documents; and (b) no insurance coverage will be 

canceled, renewal refused, or materially changed unless at least 30 days prior Notice is given to 

Department. 

 Article 6

 

Payment 

6.1 Schedule of Payments 

6.1.1 Design-Builder has submitted to Department, as a condition to the Effective Date, 

pricing for the value of each Work Package that comprises the Reevaluation Work, consistent 

with the Work Breakdown Structure (“Reevaluation Work Earned Value Schedule”).  Design-

Builder shall submit to Department, as a condition to the effective date of the Notice to Proceed 

for Design, as part of its submission of the Initial Baseline Schedule under Section 11.1.1 of the 

Agreement, pricing for the value of each Work Package, consistent with the Work Breakdown 

Structure (“Earned Value Schedule”).  Within 90 days after the effective date of the Notice to 

Proceed for Design, Design-Builder shall submit to Department, for Department’s review and 
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approval, the Baseline Schedule, which Baseline Schedule may, with Department’s prior, written 

agreement, update or further refine the Earned Value Schedule.  The Reevaluation Work Earned 

Value Schedule:  (i) includes values for all items comprising the Reevaluation Work; and (ii) 

serves as the basis for progress payments (no more frequently than monthly, and based upon 

completion) made to Design-Builder for performance of the Reevaluation Work for the period 

from and including the Effective Date up to, but not including the effective date of the Notice to 

Proceed for Design.  The Earned Value Schedule:  (i) includes values for all items comprising the 

Work; and (ii) serves as the basis for monthly progress payments made to Design-Builder 

throughout the Work.  On or after the effective date of the Notice to Proceed for Design, Design-

Builder shall include all undisputed amounts due and owing with respect to Reevaluation Work 

completed, but not invoiced prior thereto, within its next succeeding Application for Payment 

under Section 6.2.1.   

6.1.2 The Earned Value Schedule shall not exceed the Monthly Payment Schedule 

submitted with the Initial Baseline Schedule, unless Department specifically approves this in 

writing.   

6.2 Monthly Progress Payments; Lien Releases and Waivers of Claims; Title, Title 

Warranty and Risk of Loss 

6.2.1 On the 25th
 
day of each month, Design-Builder shall submit for Department’s 

review and approval its application for payment (each, an “Application for Payment”) requesting 

payment for all Work performed as of the 15th day of such month and coinciding with the 

progress reflected in the monthly Schedule Update.  The Application for Payment shall be in a 

form acceptable to Department and contain all information, and be accompanied by (a) interim 

Lien releases and waivers of claims from Design-Builder, Lead Designer and each Subcontractor 

and Sub-subcontractor of every tier (excluding Subcontracts with Subcontractors who are 

exclusively engaged as suppliers or materialmen) up to and including the date of the most recent 

Application for Payment for which payment has been received by Design-Builder (but final Lien 

releases and waivers of claims with Design-Builder’s Final Application for Payment), and (b) all 

other supporting documentation required by the Contract Documents (including Exhibit 107.15 

of the Division I Amendments) or established at the meeting required by Section 2.1.2, or both.   

The submitted Lien waiver and release of claims submitted by Design-Builder shall be certified 

by Design-Builder (and the Lien waivers and releases submitted to Design-Builder from each 

Subcontractor and Sub-subcontractor (excluding Subcontracts with Subcontractors who are 

exclusively engaged as suppliers or materialmen) shall be certified by each such Subcontractor 

and Sub-subcontractor) shall be substantially in the form of Exhibit 6.2.1 and each shall state that 

there are no claims, obligations, charges, security interests, Liens, hypothecations, encumbrances 

or other restrictions on title or property interest (“Liens”), including mechanics’, labor or 

materialmen’s Liens, filed against the Work, the Project, the Site and any and all interests and 

estates therein, or any improvements or materials placed on the Site or otherwise that would in 

any way affect Department’s interests up to and including the date of the most recent Application 
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for Payment for which payment has been received by Design-Builder (but up to and including 

the date of the Final Application for Payment, with respect to the Final Payment).   

Payment shall be made in accordance with the following earned value calculation: 

.1 Design-Builder shall identify each Work Package, and the value in dollars of such 

Work Package, in accordance with Section Error! Reference source not found. 

above.  Applications for Payment shall be made based on the following earned 

values: 

a. Design-Builder shall earn 20 percent of the value of a Work Package upon 

initiation of the respective Work Package; and 

b. Design-Builder shall earn 80 percent of the value of a Work Package upon 

completion, in accordance with the requirements of the Contract 

Documents, of the respective Work Package. 

.2 QA/QC shall be an integral part of each Work Package.  As part of each 

Application for Payment that includes completed Work Packages, Design-

Builder’s designated QAM shall certify that each Work Package has been 

completed in accordance with the Contract Documents, and that all required 

QA/QC tests, measurements, permits or other requirements have been completed 

and all non-conformance reports relative to the respective Work Package have 

been resolved.  Design-Builder shall submit with the Application for Payment 

evidence of the QA/QC reviews, including any checklists, summary data, high-

level/outline calculations or design checks, and evaluations of the Work and the 

qualifications of the responsible personnel that completed the Work, etc., that the 

relevant QA or QC reviewer relied on to make its determination the Work is 

complete and conforms to the requirements of the Contract Documents.  

6.2.2 The Application for Payment may request payment for equipment and materials 

not yet incorporated into the Project, provided that:  (a) Department, in its sole discretion, agrees 

that it is willing to allow payment for such equipment and materials; (b) Department is satisfied 

that the equipment and materials are suitably stored at either the Site or another acceptable 

location; (c) the equipment and materials are protected by suitable insurance; and (d) upon 

payment, Department will receive the equipment and materials free and clear of all Liens. 

6.2.3 The Application for Payment shall constitute Design-Builder’s representation that 

the applicable portion of the Work (a) has been performed consistent with the Contract 

Documents, (b) has progressed to the point indicated in the Application for Payment, (c) Design-

Builder had good and marketable title to such materials, equipment, tools, supplies and other 

items and components included in such Work prior to title passing to Department, (d) that title to 

all such Work will pass to Department free and clear of all claims and Liens upon the 

incorporation of the Work into the Project, or upon Design-Builder’s receipt of payment for 

amounts due and owing, whichever occurs earlier, except those claims previously made in 
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writing to Department and remaining unsettled at the time of the Application for Payment or 

claims for which the time for submitting has not yet expired, (e) no instrument or other document 

shall be required to be delivered to Department to evidence passing of such title (or if any such 

instrument or other document is so required, then Design-Builder shall have executed and 

delivered with the subject Application for Payment such instrument or other document) and 

(f) no component part or the whole of any materials, equipment, tools, supplies and other items 

and components included in the Work shall be the subject of any retention of title in favor of any 

supplier or creator thereof.   

6.2.4 Notwithstanding passing of title to Department, the risk of loss of the Work shall 

remain with Design-Builder until Final Completion of the Work or for a portion of the Work, 

until Final Completion of such portion of the Work, as identified and agreed by Department. 

6.2.5 Any Application for Payment may not exceed the value identified for a 

corresponding month in the Monthly Payment Schedule, unless approved, in advance and in 

writing, by Department. 

6.3 Withholding of Payments 

6.3.1 Department shall pay Design-Builder all undisputed amounts properly due, as and 

when due.  If Department determines that Design-Builder is not entitled to all or part of an 

Application for Payment, it will notify Design-Builder in writing at least seven days prior to the 

date payment is due.  The Notice shall indicate the specific amounts Department intends to 

withhold, the reasons and contractual basis for the withholding, and the specific measures 

Design-Builder must take to rectify Department’s concerns.  Design-Builder and Department will 

attempt to resolve Department’s concerns prior to the date payment is due.  If the parties cannot 

resolve such concerns, Design-Builder may pursue its rights under the Contract Documents, 

including those under Article 10 hereof.  Withholding of payment  is limited to three consecutive 

Applications for Payment unless directed by the Engineer or unless for reasons of non-

specification work, amounts determined according to Section 6.6.2 of these General Conditions, 

amounts withheld under Section 7.2.2 of these General Conditions, or under Section 5.6.4 of the 

Agreement (regarding timely achievement of the Design Public Hearing Interim Milestone). 

6.3.2 Notwithstanding anything to the contrary in the Contract Documents, Department 

shall pay Design-Builder all undisputed amounts in an Application for Payment within the times 

required by the Contract Documents. 

6.4 Right to Stop Work and Interest 

6.4.1 If Department wrongfully fails to pay Design-Builder any undisputed amount that 

becomes due, Design-Builder, in addition to all other remedies provided in the Contract 

Documents, may stop Work pursuant to Section 11.3 hereof.  All undisputed payments due and 

unpaid shall bear interest at the rate set forth in the Contract Documents from the date such 

undisputed amount was due until paid. 
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6.5 Design-Builder’s Payment Obligations 

6.5.1 Design-Builder shall pay its Lead Designer and Subcontractors in accordance 

with its contractual obligations to such parties, all the amounts Design-Builder has received from 

Department on account of their work due and owing to the Lead Designer and such 

Subcontractors, as applicable, pursuant to such contractual obligations.  Design-Builder will 

impose similar requirements on Lead Designer and Subcontractors to pay those parties with 

whom they have contracted.  Design-Builder will indemnify Department against any claims for 

payment and mechanic’s Liens as set forth in Section 7.2.1. 

6.6 Substantial Completion 

6.6.1 Refer to Section 108.09 of the Division I Amendments and Section 5.8.5 of the 

Agreement for the process regarding achievement of Substantial Completion. 

6.6.2 Upon Substantial Completion of the entire Work, Department shall pay to Design-

Builder all undisputed amounts properly due, as applicable, to the entire Work, less an amount 

equal to 200 percent of Department’s determination of the reasonable value of the Punch List, as 

noted in Department’s responding Notice to Design-Builder’s Notice certifying achievement of 

Substantial Completion. 

6.7 Final Completion and Final Payment 

6.7.1 Refer to Section 108.09 of the Division I Amendments and Section 5.8.6 of the 

Agreement for the process regarding achievement of Final Completion. 

6.7.2 At the time of submission of its final Application for Payment (the “Final 

Application for Payment”), Design-Builder shall provide the following information, and Final 

Payment is conditioned upon completion of the following:  

.1 a final Lien release and waiver of claims;  

.2 a general release executed by Design-Builder waiving, upon receipt of Final 

Payment by Design-Builder, all claims, except those claims previously made in 

writing to Department and remaining unsettled at the time of Final Payment, 

which claims shall be specifically listed in an attachment to the general release; 

.3 consent of Design-Builder’s Surety to Final Payment; 

.4 all operating manuals, warranties and other deliverables required by the Contract 

Documents, including the Project records required by Section 11.1.9 of the 

Agreement; 

.5 certificates of insurance confirming that required coverages will remain in effect 

consistent with the requirements of the Contract Documents; and 



Part 4 Poplar Creek Project Phase A (part of the Route 121 Project) 

General Conditions of Contract  Buchanan County, Virginia 

Lump Sum Contract Project No. 0121-013-793, P102, R201, C501, D601 

Dated as of July 6, 2016  

  

 Commonwealth of Virginia 

 Virginia Department of Transportation 

 Page 49 of 75 
9757311.V28 

.6 Design-Builder has paid all amounts due and owing to Department, if any, 

including all Liquidated Damages that have accrued in respect of Final 

Completion. 

6.7.3 Upon making Final Payment, Department waives all claims against Design-

Builder except claims relating to:  (a) Design-Builder’s failure to satisfy its payment obligations, 

if such failure affects Department’s interests; (b) the Warranty; (c) Design-Builder’s failure to 

complete the Work consistent with the Contract Documents, including defects appearing after 

Final Completion; (d) the terms of any special warranties and indemnifications required by the 

Contract Documents and (e) claims arising out of facts occurring after Final Completion (e.g., 

warranty disputes). 

6.7.4 Design-Builder’s final Lien waiver and claims release, to be delivered pursuant to 

Sections 6.7.2.1 and 6.7.2.2, shall not operate to preclude claims arising out of facts occurring 

after Final Completion (e.g., warranty disputes). 

 Article 7

 

Indemnification 

7.1 Patent and Copyright Infringement 

7.1.1 Design-Builder shall indemnify and hold harmless State Indemnitees from and 

against any action or proceeding brought against any State Indemnitee based on any claim that 

the Work, or any part thereof, or the operation or use of the Work or any part thereof, constitutes 

infringement of any United States patent or copyright, now or hereafter issued.  Department 

shall, or shall cause such State Indemnitee to, give prompt Notice to Design-Builder of any such 

action or proceeding, and Design-Builder will reasonably provide authority, information and 

assistance in the defense, if requested, of the same.  Design-Builder’s indemnity includes 

indemnification of all damages and costs, including attorneys’ fees and expenses awarded against 

State Indemnitees or Design-Builder in any such action or proceeding.   

7.1.2 If a State Indemnitee is enjoined from the operation or use of the Work, or any 

part thereof, as the result of any patent or copyright suit, claim, or proceeding, Design-Builder 

shall at its sole expense take reasonable steps to procure the right to operate or use the Work.  If 

Design-Builder cannot so procure such right within a reasonable time, Design-Builder shall 

promptly, at Design-Builder’s option and at Design-Builder’s expense:  (a) modify the Work so 

as to avoid infringement of any such patent or copyright; or (b) replace said Work with Work that 

does not infringe or violate any such patent or copyright. 

7.1.3 Sections 7.1.1 and 7.1.2 above shall not be applicable to any suit, claim or 

proceeding based on infringement or violation of a patent or copyright:  (a) relating solely to a 

particular process or product of a particular manufacturer specified by Department and not 

offered or recommended by Design-Builder to Department; or (b) arising from modifications to 

the Work by Department after acceptance of the Work; provided, however, in each case, if 

Design-Builder knows, or should have known, of the existence of a patent or copyright that 

would be infringed, and Design-Builder fails to notify Department thereof and proceeds with use 
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of such process or product (or makes such modification), then the exclusion in this Section 7.1.3 

shall not apply.  

7.2 Payment Claim Indemnification 

7.2.1 Provided, to the extent and solely for any period that Department is not in breach 

of its contractual obligation to make undisputed payments to Design-Builder for the Work, 

Design-Builder shall indemnify and hold harmless all State Indemnitees from any claims or 

Liens brought against any State Indemnitee or against the Work, the Site or the Project as a result 

of the failure of Design-Builder, or those for whose acts it is liable or responsible under the 

Contract Documents or applicable Legal Requirements, to pay for any services, materials, labor, 

equipment, taxes or other items or obligations furnished or incurred for or in connection with the 

Work.  Within three business days of receiving Notice from a State Indemnitee that such a claim 

or Lien has been filed (or noticed), Design-Builder shall commence to take the steps necessary to 

discharge said claim or Lien, including, if necessary, commencing to obtain and furnish a Lien 

bond, in form and substance satisfactory to Department.  If Design-Builder fails to commence 

active pursuit of removing or bonding off the Lien within three business days, or if Design-

Builder fails to discharge or bond off the Lien within 30 days, then the State Indemnitee shall 

have the right to discharge the claim or Lien and hold Design-Builder liable for costs and 

expenses incurred, including attorneys’ fees. 

7.2.2 If any such claim or Lien is filed (or noticed), or any other notification of 

withholding money for labor or material furnished in accordance with the Contract Documents is 

served on any State Indemnitee, then notwithstanding the indemnification obligation of Design-

Builder under Section 7.2.1, and at Department’s sole option, Department may withhold from the 

next payment invoiced by Design-Builder, an amount sufficient to discharge any or all such 

claims or Liens.  After 30 days from the time such claim or Lien is made, and if Department 

elects to withhold such amounts, then Department may discharge such claim or Lien with the 

monies withheld unless Design-Builder discharges such Lien or provides a Lien bond (in form 

and substance satisfactory to Department) before the expiration of the 30 days, whereupon for 

purposes of the Contract Documents such monies shall be deemed to have been paid to Design-

Builder. 

7.3 Design-Builder’s General Indemnification 

7.3.1 Design-Builder, to the fullest extent permitted by law, shall indemnify and hold 

harmless State Indemnitees from and against claims, losses, damages, liabilities, including 

attorneys’ fees and expenses, for:  (a) bodily injury, sickness or death, and property damage or 

destruction (other than to the Work itself) to the extent resulting from the negligent acts or 

omissions of Design-Builder, Lead Designer, Design Consultants, Subcontractors, anyone 

employed directly or indirectly by any of them or anyone for whose acts any of them may be 

liable or responsible under the Contract Documents or applicable Legal Requirements; (b) any 

violation of Sections 2.5, 2.6, or 2.8 by Design-Builder, Lead Designer, Design Consultants, 

Subcontractors, anyone employed directly or indirectly by any of them or anyone for whose acts 

any of them may be liable or responsible under the Contract Documents or applicable Legal 

Requirements; (c) termination of any separate agreement between Design-Builder and a third 

party, which termination interferes with, diminishes or otherwise adversely affects, in 
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Department’s reasonable judgment, Department’s use, operation and enjoyment of the Project, 

the Project ROW or the Project as a completed Paved Road; (d) breach (including breach by non-

payment) by Design-Builder or any of its Affiliates under any such separate agreement, which 

breach interferes with, diminishes or otherwise adversely affects, in Department’s reasonable 

judgment, Department’s use, operation and enjoyment of the Project, the Project ROW or the 

Project as a completed Paved Road; and (e) claims by third parties asserting real property rights, 

encumbrances or other rights restrictive of the State’s (i) fee simple title to the entire Project 

ROW (including, where applicable, air rights above and appurtenant to the entire Project ROW) 

or (ii) fee simple title to subsurface rights obtained pursuant to Sections 1.3, 2.12 and 2.13 of the 

Technical Requirements, or both. 

7.3.2 If an employee of Design-Builder, Lead Designer, any Design Consultant, 

Subcontractors, anyone employed directly or indirectly by any of them or anyone for whose acts 

any of them may be liable or responsible under the Contract Documents or applicable Legal 

Requirements, has a claim against a State Indemnitee, Design-Builder’s indemnity obligation set 

forth in Section 7.3.1 above shall not be limited by any limitation on the amount of damages, 

compensation or benefits payable by or for Design-Builder, Lead Designer, any Design 

Consultants, Subcontractors, or other Person under any employee benefit acts, including 

workers’ compensation or disability acts. 

7.4 Regarding Defense and Indemnification 

7.4.1 If Department receives Notice of or otherwise has actual knowledge of a claim 

which it believes is within the scope of Design-Builder’s indemnification under the Contract 

Documents, it shall by writing as soon as practicable:  (a) inform Design-Builder of such claim 

and (b) send to Design-Builder a copy of all written materials Department has received asserting 

such claim.  Each of Design-Builder and Department shall conduct its own, separate defense and 

retain separate counsel. 

7.4.2 Reserved. 

7.4.3 Reserved. 

7.4.4 Reserved. 

7.4.5 Reserved. 

7.4.6 Department is entitled to payment by Design-Builder to Department for all of 

Department’s, or relevant State Indemnitee’s, reasonable costs and expenses (including 

consultant’s and attorney’s fees) it incurs in investigating and defending any claim for which it is 

entitled to indemnification hereunder (and any settlements or judgments resulting therefrom), 

which payment amount shall be reimbursed by Design-Builder after completion of the 

proceeding. 

7.4.7 The parties acknowledge that Department is entitled, under State Legal 

Requirements, to settle or compromise the claim with the full benefit of Design-Builder’s 

indemnity.  Notwithstanding the foregoing, if it is later determined that no indemnification 
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obligation existed as to the particular claim, Department shall pay its own costs and expenses 

relating thereto (including consultant’s and attorney’s fees). 

 Article 8

 

Time 

8.1 Obligation to Achieve the Contract Times 

8.1.1 Design-Builder agrees that it will commence performance of the Work and 

achieve the Contract Time(s) in accordance with Article 5 of the Agreement. 

8.2 Delays to the Work 

8.2.1 If Design-Builder is delayed in the performance of the Work due to acts, 

omissions, conditions, events, or circumstances beyond its control and due to no fault of its own, 

Subcontractors, Lead Designer, or those for whom Design-Builder, Lead Designer or 

Subcontractors are liable or responsible under the Contract Documents or applicable Legal 

Requirements, Design-Builder may submit a request for a Change Order that the Contract 

Time(s) for performance be reasonably extended by Change Order.  By way of example, 

“Excusable Delays” include:  (a) acts or omissions of Department or anyone for whom 

Department is liable or responsible under the Contract Documents or applicable Legal 

Requirements (including Separate Contractors), excepting those acts or omissions of Department 

taken or not taken, respectively, as permitted or required under the Contract Documents, (b) 

Department-directed changes in the Work, (c) Differing Site Conditions, (d) Unknown 

Hazardous Environmental Conditions, (e) wars, (f) floods in excess of the Base Flood, but 

excluding flash floods, (g) hurricane force winds, (h) tornados, (i) labor disputes of a regional or 

national scope (excluding labor disputes of Design-Builder’s, Lead Designer’s, Subcontractor’s 

or Sub-subcontractor’s making), (j) earthquakes that cause ground accelerations in excess of 

AASHTO bridge design standards for the Site, and (k) delays by Governmental Authorities in 

processing or granting Governmental Approvals for which Design-Builder is responsible, so long 

as (i) the application for such delayed Governmental Approval was timely, complete and accurate 

when submitted, (ii) Design-Builder has complied with all reasonable requests of the applicable 

issuing Governmental Authority in respect of such Governmental Approval, (iii) the delay is not 

otherwise attributable to Design-Builder’s negligence, and (iv) the delay actually, demonstrably 

and adversely affects the critical path of the Work, as set forth on the Schedule of Record.  It is 

specifically understood that, other than floods in excess of the Base Flood, hurricane force winds 

and tornados, Design-Builder assumes the risk, and will not be entitled any extension to the 

Contract Time(s) for any delays caused by weather or conditions resulting from weather. 

8.2.2 In addition to Design-Builder’s right to an extension to the Contract Time(s), as 

applicable, for those events set forth in Section 8.2.1 above, Design-Builder shall also be entitled 

to submit a request of a Change Order for an appropriate adjustment of the Contract Price; 

provided, however, the Contract Price shall not be adjusted for those events set forth in Section 

8.2.1 above that are beyond the control of both Design-Builder and Department, including the 

events of wars, floods in excess of the Base Flood, hurricane force wind, tornados, labor 
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disputes, and earthquakes that cause ground accelerations in excess of AASHTO bridge design 

standards for the Site.   

8.2.3 As a condition precedent to Design-Builder receiving an extension of the Contract 

Time(s), Design-Builder shall demonstrate that:  (a) Notice has been given by Design-Builder as 

provided in these General Conditions; (b) the delay impacts the critical path (as reflected on the 

most recent monthly Schedule Update) and is outside the reasonable control of Design-Builder; 

(c) Design-Builder’s performance would not have been concurrently delayed or interrupted by 

any event other than those identified in Section 8.2.1 above; (d) Design-Builder, in view of all 

the circumstances, has exercised reasonable efforts to avoid the delay and did not cause the 

delay; and (d) Design-Builder has complied with the requirements of Section 8.3 below.  Delays 

of Subcontractors shall be deemed to be within the reasonable control of Design-Builder, unless 

such delays are themselves Excusable Delays in accordance with the provisions of Section 8.2.1. 

8.2.4 Should Department have a reasonable belief that the Contract Time(s) will not be 

met for causes that do not constitute an Excusable Delay under Section 8.2.1 above, Department 

has the right, but not the obligation, to so notify Design-Builder, and Design-Builder shall then 

Work additional overtime, engage additional personnel and take such other measures as 

necessary to complete the Work within the Contract Time(s).  Design-Builder shall bear all costs 

related to such overtime, additional personnel and other measures.  

8.2.5 Notwithstanding the right of Design-Builder to receive an extension to the 

Contract Time(s), as applicable, pursuant to Section 8.2.1, Design-Builder agrees that if it 

encounters an Excusable Delay, it will, if directed by Department, develop and implement a 

recovery schedule and plan to improve progress and take such measures to overcome such delay. 

8.3 Time Impact Analysis for Proposed Time Extensions 

8.3.1 If Design-Builder knows or reasonably should know of any event, including a 

change in the Work, that may justify an extension to the Contract Time(s), Design-Builder shall 

submit to Department a Notice of expected Change Order arising out of such event within seven 

days of date on which Design-Builder knew or reasonably should have known of the occurrence 

of such event.  If Design-Builder thereafter claims that any event, including a change in the 

Work, justifies an extension to the Contract Time(s), Design-Builder shall submit to Department 

a written “Time Impact Analysis” (“TIA”) establishing the influence of the event on the latest 

approved Schedule Update.  Each TIA shall include a “fragmentary network,” and for events that 

have yet to occur (such as proposed Change Orders), the fragmentary network shall demonstrate 

how Design-Builder proposes to incorporate such event into the Schedule.  The TIA shall 

demonstrate:  (a) the time impact based on the date the event occurred, or, in the instance of 

proposed Change Orders, the date such proposed Change Order was given to Design-Builder; 

(b) the status of the Work at such point in time; and (iii) the time computation of all affected 

activities.  Upon approval by Department, the event shall be included in the next Schedule 

Update. 

8.3.2 Activity delays shall not automatically mean that an extension of the Contract 

Time(s) is warranted or due to Design-Builder.  Design-Builder recognizes that certain events 

will not affect existing critical activities or cause non-critical activities to become critical, and 
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that such events may result in only absorbing a part of the available total float that may exist 

within an activity chain of the network, thereby not causing any effect on the Contract Time. 

8.3.3 Float is not for the exclusive use or benefit of either Department or Design-

Builder, but rather shall be used for the benefit of the overall Project.  Activity splitting or float 

suppression techniques will not be permitted.  Extension of the Contract Time(s) will be granted 

only to the extent the equitable time adjustments to the activity or activities affected by the event 

exceeds the total float of a critical activity or path and extends the Contract Time(s). 

8.3.4 Two copies of each TIA shall be submitted in accordance with the following along 

with a written proposal for any requested extension to the Contract Time(s): 

.1 Within seven days after receipt of a written Change Order; and 

.2 Within the time period for filing of a written notice of claim pursuant to Article 

10 of these General Conditions. 

8.3.5 In cases where Design-Builder does not submit a TIA within the time 

requirements stated above, it shall be considered a waiver of any request for an extension of the 

Contract Time(s); provided, however, the time limits set forth in Section 8.3.4 shall be extended 

if, within the stated time frames, Design-Builder notifies Department of reasonable extenuating 

circumstances that prevent Design-Builder from submitting a TIA and of the date that a TIA shall 

be submitted which in no event shall exceed 30 days from the time limits in Section 8.3.4.  

8.3.6 Approval or rejection of each TIA by Department shall be made within 10 days 

after receipt of each TIA, unless subsequent meetings and negotiations are necessary.  Upon 

approval, a copy of the TIA signed by Department shall be returned to Design-Builder, and 

incorporated into the next Schedule Update.  If Department rejects or partially rejects a TIA or 

Change Order request, the rejection shall be in writing and shall identify with specificity the 

reason for the rejection. 

8.3.7 The TIA related to a Change Order shall be incorporated into and attached to the 

applicable Change Order. 

 Article 9

 

Changes to the Contract Price and Time 

9.1 Change Orders 

9.1.1 A “Change Order” is a written instrument substantially in the form of  

Department’s Form C-10 (where “Work Order” means “Change Order” under the Contract 

Documents), issued after the Effective Date signed by Department and Design-Builder, stating 

their agreement upon all of the following (as applicable): 

.1 The scope of the change in the Work; 
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.2 The amount of the adjustment to the Contract Price, if any; and 

.3 The extent of the adjustment to the Baseline Schedule or the Contract Time(s), or 

both, in either case, if any. 

9.1.2 All changes in the Work authorized by an applicable Change Order shall be 

performed under the applicable terms and conditions of the Contract Documents, as amended 

from time to time, except as otherwise explicitly stated in such Change Order.  Department and 

Design-Builder shall negotiate in good faith and as expeditiously as possible the appropriate 

adjustments for such changes.  

9.1.3 If Department requests a proposal for a change in the Work from Design-Builder 

and subsequently elects not to proceed with the change, a Change Order shall be issued to 

reimburse Design-Builder for reasonable and documented costs incurred for services involved in 

the preparation of such proposal. 

9.2 Contract Change Directive 

9.2.1 A “Contract Change Directive” (or “CCD”) is a written order prepared and signed 

by Department, directing a change in the Work when a Change Order cannot be secured because 

of:  (i) time constraints due to an emergency or urgent circumstances beyond the reasonable 

control of either party; or (ii) a failure of the parties to reach agreement on the terms of an 

adjustment in the (A) Contract Price, (B) payment schedule or (C) adjustment to the Baseline 

Schedule (or Contract Time(s), or both), or any of the foregoing collectively, despite adequate 

opportunity to negotiate and good faith efforts on the part of each party to reach agreement. 

9.2.2 Department and Design-Builder shall negotiate in good faith and as expeditiously 

as possible the appropriate adjustments for the CCD.  Upon reaching an agreement, the parties 

shall prepare and execute an appropriate Change Order reflecting the terms of the agreement.  

9.2.3 If Department issues a Contract Change Directive pursuant to Section 9.2.1, 

Department will make interim payments to Design-Builder on a monthly basis for Design-

Builder’s reasonable and documented costs incurred in performing the Work in question, subject 

to subsequent adjustment through the dispute resolution procedures set forth in Article 10 of 

these General Conditions.  Design-Builder may utilize the provisions of Section 109.05 of the 

Division I Amendments for documentation of costs for interim payments. 

9.2.4 Notwithstanding anything herein to the contrary, Department shall have no right 

to issue any Contract Change Directive that (i) interferes or conflicts with any existing or 

pending (as of the effective date of the Contract Change Directive) adjacent Mining Permit in 

Buchanan County, Virginia (such as, for example, a federal Clean Water Act permit, a NPDES 

permit, or any other such authorization), (ii) infringes upon or eliminates any right available to 

Design-Builder or any of its Affiliates pursuant to any such Mining Permit or (iii) increases the 

exposure to liability for any obligation, duty, risk or warranty of Design-Builder or any of its 

Affiliates pursuant to any such Mining Permit.  Any provision in such Contract Change Directive 

in contravention of this Section 9.2.4 shall be void ab initio and of no effect. 
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9.2.5 Department may issue a CCD by unilateral Change Order using a written 

instrument substantially in the form of Department’s Form C-10, subject to further terms in 

Section 9.4.1.4. 

9.3 Minor Changes in the Work 

9.3.1 Minor changes in the Work do not involve an adjustment in the Contract Price or 

Contract Time(s), or both, and do not materially and adversely affect the Work, including the 

design, quality, performance and workmanship required by the Contract Documents.  Design-

Builder may make minor changes in the Work consistent with the intent of the Contract 

Documents; provided, however that Design-Builder shall promptly inform Department and the 

QAM, in writing, before implementing such minor changes of any such changes and thereafter 

record such changes on the documents maintained by Design-Builder. 

9.4 Contract Price Adjustments 

9.4.1 The increase or decrease in Contract Price resulting from a change in the Work 

shall be determined by one or more of the following methods: 

.1 Unit prices set forth in the Contract Documents or as subsequently agreed to 

between the parties; 

.2 A mutually accepted, lump sum, properly itemized and supported by sufficient 

substantiating data to permit evaluation by Department; 

.3 Costs, fees and any other markups set forth in accordance with Section 109.05 of 

the Division 1 Amendments; and 

.4 If an increase or decrease cannot be agreed to as set forth in items .1 through .3 

above and Department issues a Contract Change Directive, the cost of the change 

of the Work shall be determined by the reasonable expense and savings in the 

performance of the Work resulting from the change, including a reasonable 

overhead and profit, as may be set forth in the Contract Documents.  If the net 

result of both additions and deletions to the Work is an increase in the Contract 

Price, overhead and profit shall be calculated on the basis of the net increase to 

the Contract Price.  If the net result of both additions and deletions to the Work is 

a decrease in the Contract Price, there shall be no overhead or profit adjustment to 

the Contract Price.  Design-Builder shall maintain a documented, itemized 

accounting evidencing the expenses and savings associated with such changes. 

9.4.2 If unit prices are set forth in the Contract Documents or are subsequently agreed 

to by the parties, but application of such unit prices will cause substantial inequity to Department 

or Design-Builder because of differences in the character, quantity or market cost of such unit 

items as originally contemplated, such unit prices shall be equitably adjusted.  Design-Builder 

shall bear the burden of proving that there is a substantial inequity in the unit rates. 
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9.4.3 Refer to Section 109.05 of the Division I Amendments for provisions regarding 

Contract Price Adjustments. 

9.5 Emergencies 

9.5.1 In any emergency affecting the safety of persons or property, or both, Design-

Builder shall act, in a manner at its discretion, to prevent threatened damage, injury or loss.  Any 

change in the Contract Price or Contract Time(s), or both, on account of emergency Work shall 

be determined as provided in this Article 9. 

9.6 Coal Synergy 

9.6.1 The parties acknowledge and agree that the Project may present opportunities for 

the parties to benefit from Coal Synergy on the Site, and the parties shall share in the benefits 

realized in accordance with this Section 9.6.   

9.6.2 “Coal Synergy” consists of (a) pursuant to performance of Design-Builder’s 

obligations under Sections 2.12 and, if applicable, Section 2.13 of the Technical Requirements, 

and as set forth under this Section 9.6, Design-Builder’s rights under Department’s real property 

rights to the Comprehensive Real Property Rights relating to the Mineral Acquisition Limits to 

extract and to sell Incidental Coal (b) advantages to the Project by way of reduced road 

development costs by utilization of large-scale earth-moving equipment and techniques common 

to the coal industry and (c) the benefits to the Project by virtue of successful PMLU-related 

arrangements, as discussed under Section Error! Reference source not found..  The parties 

acknowledge that the Contract Price reflects the benefits accruing to the Project by virtue of Coal 

Synergy, including expected proceeds of sale of Incidental Coal. 

9.6.3 Reserved 

9.6.4 Design-Builder may, but is not obligated to, seek modification to any existing 

Mining Permits to a Post-Mining Land Use under this Section 9.6 consistent with the Technical 

Requirements to complete the Work.  If Design-Builder does, then Design-Builder shall, as part 

of the Work, continue to be obligated to comply with all requirements of FHWA Form 1273, 

included as Exhibits 102.05(g.2) and (g.2a) of the Division I Amendments regarding 

modifications to the Work resulting from any such agreed, private-party arrangement. 

9.6.5 Reserved 

9.6.6 Reserved 

9.6.7 Title for Incidental Coal owned by Department shall pass to Design-Builder when 

excavated.  Department shall make no claim for ownership of the Incidental Coal after 

excavation of the Incidental Coal.  Compensation for Department’s ownership rights are as 

agreed in this Section 9.6, and shall not include any claim to the proceeds of sale of any 

Incidental Coal excavated.  Design-Builder shall be entitled to all proceeds of sale of any 

Incidental Coal excavated. 
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9.7 Certain Mitigation Work 

9.7.1 Post-Construction Monitoring Costs under Certain Governmental Approvals 

The parties acknowledge Design-Builder’s obligation under Section 1.6.1 of the Technical 

Requirements to perform Mitigation Work.  The parties acknowledge further that the Contract 

Price includes compensation for any such Mitigation Work, and that as between Department and 

Design-Builder, Design-Builder is obligated to obtain and maintain all applicable Governmental 

Authorities with respect to applicable Governmental Approvals pertaining to Mitigation Work. 

Design-Builder acknowledges that the Contract Price compensates Design-Builder fully for all 

costs and expenses incurred with respect to the Mitigation Work.  Design-Builder hereby waives 

any further compensation under the Contract Documents with respect to Mitigation Work, 

including any changes, additions, modifications, or alterations of the terms or conditions of any 

Governmental Approval that may impose additional costs or obligations upon Design-Builder for 

the term of each applicable Governmental Approval. 

 

 Article 10

 

Contract Adjustments and Disputes 

10.1 Requests for Contract Adjustments and Relief 

10.1.1 If Design-Builder believes that it is entitled to an adjustment to the Contract Price 

or Contract Times or other relief for any event arising out of or related to the Work or Project, 

including the acts or omissions of Department, it shall provide Notice to Department of the basis 

for such Contract Price or Contract Time adjustment or relief.  Such Notice shall, if possible, be 

made prior to incurring any cost or expense and in accordance with any specific Notice 

requirements contained in applicable sections of these General Conditions.  In the absence of any 

specific Notice requirement, Notice of Design-Builder’s intention to seek a Contract Price or 

Contract Time adjustment or relief shall be given within a reasonable time, not to exceed 21 

days, after the occurrence giving rise to the request for Contract Price or Contract Time 

adjustment or relief or after the claiming party reasonably should have recognized the event or 

condition giving rise to the request for Contract Price or Contract Time adjustment or relief, 

whichever is later.  Such Notice shall include sufficient information to advise Department of the 

circumstances giving rise to the request for Contract Price or Contract Time adjustment or relief, 

the specific contractual adjustment or relief requested and the basis of such request.   

10.2 Dispute Avoidance and Resolution 

10.2.1 The parties are fully committed to working with each other throughout the Project 

and agree to communicate regularly with each other at all times so as to avoid or minimize 

disputes and disagreements.  If disputes or disagreements do arise, Design-Builder and 

Department each commit to resolving such disputes or disagreements in an amicable, 
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professional and expeditious manner so as to avoid unnecessary losses, delays and disruptions to 

the Work.  Nothing in this Section 10.2 shall prejudice or limit Design-Builder’s right to submit 

written notice of a claim in accordance with applicable Law. 

10.2.2 Design-Builder and Department will first attempt to resolve all disputes through 

best efforts and good faith negotiations between the Design-Build Project Manager and 

Department’s Representative.  In the event of failure to resolve a dispute at this level, then 

Design-Builder or Department may request that the dispute be elevated to the Design-Builder’s 

Senior Representative and Department’s Bristol District Engineer. 

10.2.3 In the event of failure to resolve a dispute at the Design-Builder’s Senior 

Representative and Department’s Bristol District Engineer level, then Design-Builder or 

Department may request that the dispute be elevated to Design-Builder’s Senior Representative 

and the Engineer. 

10.2.4 If the dispute cannot be resolved pursuant to Section 10.2.3 within 30 days of the 

date of the first meeting of Design-Builder’s Senior Representative and the Engineer, despite 

their best efforts, then Design-Builder and Department will attempt to resolve all disputes 

through best efforts and good faith negotiations between Design-Builder’s Senior Representative 

and the Commissioner. 

10.2.5 Satisfaction of the procedures set forth in Section 10.2.1 through Section 10.2.4 

will be a condition precedent to instituting a legal action in court under Section 10.2.6; provided, 

that if Department determines, in its sole discretion, that a dispute involves an issue that poses an 

immediate and serious threat to the public health, safety and welfare, Department will be entitled 

to take whatever steps it deems appropriate and to initiate litigation of the matter in court without 

first submitting the dispute to the dispute resolution procedures set forth in Article 10 of these 

General Conditions. 

10.2.6 If the process established in Section 10.2.1 through Section 10.2.4 above does not 

result in the resolution of a dispute or disagreement, Design-Builder shall proceed in accordance 

with the requirements of, and subject to the rights, limitations and obligations under, Va. Code 

Ann. §§ 33.2-1101 through 33.2-1103. 

10.2.7 Any moneys that become payable as the result of a settlement after Final Payment 

will not be subject to payment of interest unless such payment is specified as a condition of the 

settlement.   

10.3 Duty to Continue Performance 

10.3.1 Except where otherwise stated in the Contract Documents, Design-Builder shall 

continue to perform the Work and Department shall continue to satisfy its payment obligations to 

Design-Builder, pending the final resolution of any dispute or disagreement between Design-

Builder and Department.   



Part 4 Poplar Creek Project Phase A (part of the Route 121 Project) 

General Conditions of Contract  Buchanan County, Virginia 

Lump Sum Contract Project No. 0121-013-793, P102, R201, C501, D601 

Dated as of July 6, 2016  

  

 Commonwealth of Virginia 

 Virginia Department of Transportation 

 Page 60 of 75 
9757311.V28 

10.4 CONSEQUENTIAL DAMAGES 

10.4.1 Notwithstanding anything herein to the contrary (except as set forth in 
Section10.4.2 below), neither Design-Builder nor Department shall be liable to the other for any 

consequential losses or damages, whether arising in contract, warranty, tort (including 

negligence), strict liability or otherwise, including  losses of use, profits, business reputation, or 

financing, loss of management or employee productivity or of the services of such Persons (each 

a “Consequential Damage”). 

10.4.2 The Consequential Damages limitation set forth in Section 10.4.1 above will not 

prejudice Department’s right to recover Liquidated Damages set forth in Article 5 of the 

Agreement, which both parties recognize has been established, in part, to reimburse Department 

for some damages that might otherwise be deemed to be consequential. 

 Article 11

 

Stop Work and Termination for Cause 

11.1 Department’s Right to Stop Work 

11.1.1 Department may, without cause and for its convenience, order Design-Builder in 

writing to stop and suspend the Work.  Such suspension shall not exceed 120 consecutive days or 

aggregate more than 180 days during the duration of the Project. 

11.1.2 Design-Builder is entitled to an adjustment of the Contract Price or Contract 

Time(s), or both, if its cost or time to perform the Work has been adversely impacted by any 

suspension or stoppage of Work by Department, by Change Order. 

11.2 Department’s Right to Perform and Terminate for Cause 

11.2.1 If Design-Builder directly, or through its Lead Designer, Design Consultants, 

other Subcontractors or Sub-subcontractors does, or is imputed to do, any of the following, then 

Design-Builder may be declared in default and Department, in addition to any other rights and 

remedies provided in the Contract Documents or by law, shall have the rights set forth in Section 

11.2.2 below:   

.1 fails to begin the Work promptly and without justification following delivery of 

the applicable Notice(s) to proceed (in no case later than 30 days thereafter);  

.2 persistently fails to provide a sufficient number of skilled workers, equipment, or 

supply the materials required by the Contract Documents; 

.3 fails to comply with applicable Legal Requirements; 

.4 persistently fails to timely pay, in accordance with the Contract Documents, Lead 

Designer, Design Consultants or other Subcontractors; 
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.5 fails to prosecute the Work to complete the Work by the Contract Time(s), as 

such times may be adjusted; 

.6 fails to obtain or maintain the entire program of insurance pursuant to Article 10 

of the Agreement, as and when required pursuant to the Contract Documents; 

.7 fails to perform any material obligation under the Contract Documents; 

.8 (a) with respect to Substantial Completion only, fails to achieve Substantial 

Completion by the Long Stop Date or (b) with respect to Final Completion, 

accumulation of $365,760 in Liquidated Damages, in the aggregate, without 

having achieved Final Completion; 

.9 Design-Builder, or any Subcontractor or Sub-subcontractor gives or offers to give 

gifts, gratuities or favors to any Department personnel in violation of Design-

Builder’s obligations under Section 105.04 of the Division I Amendments; 

.10 Design-Builder is, or at any time becomes, disqualified, debarred or suspended, or 

Design-Builder enters into a Subcontract with a disqualified, debarred or 

suspended Design Consultant or Subcontractor (or any disqualified, debarred or 

suspended Design Consultant, Subcontractor or Sub-subcontractor continues to 

perform work on, or for the benefit of, the Project after Design-Builder knew or 

reasonably should have known, of such disqualification, debarment or 

suspension); and 

.11 after the effective date of the Notice to Proceed for Design, failure by Design-

Builder to maintain any Contract Bond. 

11.2.2 If any of the conditions set forth in Section 11.2.1 above exists, Department will 

give Notice to Design-Builder and its Surety of the condition.   

.1 With respect to the conditions listed in Section 11.2.1 (excluding the conditions 

set forth in Sections 11.2.1.8 and .9), if within 10 days after such Notice, Design-

Builder or its Surety/ies fail(s) to cure, or reasonably commence to cure, such 

condition to the reasonable satisfaction of Department, then Department may 

then, or at any time thereafter, send a second Notice to Design-Builder declaring 

Design-Builder in default.   

.2 With respect to the conditions set forth in Sections 11.2.1.8 and 11.2.1.9, 

Department may include in the Notice that Department then, or at any time 

thereafter, declare Design-Builder in default and terminate the Agreement, then, 

or at such time identified thereafter (if, with respect to Section 11.2.1.8 only, at 

such later time, Design-Builder has not achieved Substantial Completion).   
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.3 Upon declaring Design-Builder in default, Department shall have the right, among 

other things, to terminate the Agreement, and the other Contract Documents, for 

default. 

11.2.3 Upon terminating this Agreement for default, Department will have the right to, in 

addition to any other right available at law, take possession, for the purpose of completing the 

Work, of all materials, equipment that is part of the Work and will convey with the Work, 

scaffolds, tools, appliances and other items thereon, which have been purchased or provided for 

the performance of the Work, all of which Design-Builder hereby transfers, assigns and sets over 

to Department for such purpose, and to employ any person or persons to complete the Work and 

provide all of the required labor, services, materials, equipment and other items.  Design-Builder 

specifically agrees that it will assign all Subcontracts (including that with the Lead Designer) to 

Department, upon Department’s written demand that it do so, and all such Subcontracts with any 

Subcontractor (including with the Lead Designer) shall require such assignment of the 

Subcontract to Department without further conditions.  In the event of such termination, Design-

Builder shall not be entitled to receive any further payments under the Contract Documents until 

the Work shall be finally completed in accordance with the Contract Documents.  If 

Department’s cost and expense of completing the Work exceeds the unpaid balance of the 

Contract Price, then Design-Builder shall be obligated to pay the difference to Department.  Such 

costs and expense shall include not only the cost of completing the Work, but also losses, 

damages, costs and expense, including attorneys’ fees and expenses, incurred by Department in 

connection with the reprocurement and defense of claims arising from Design-Builder’s default, 

subject to the waiver of Consequential Damages set forth in Section 10.4.  

11.2.4 If Department improperly terminates this Agreement for cause, the termination for 

cause will be converted to a termination for convenience in accordance with the provisions of 

Article 8 of the Agreement. 

11.2.5 Department shall have the right, upon the occurrence of any of the conditions set 

forth in Section 11.2.1 above, and regardless of whether or not Design-Builder is declared in 

default or terminated, or both, to communicate with Design-Builder’s Surety/ies and compel 

such Surety/ies to cure such conditions subject to the terms of the bond(s). 

11.3 Design-Builder’s Right to Stop Work  

11.3.1 Design-Builder may, in addition to any other rights afforded under the Contract 

Documents or at law, stop Work for Department’s failure to pay undisputed amounts properly 

due under Design-Builder’s Application for Payment.  

11.3.2 Should the event set forth in Section 11.3.1 above occur, before exercising its 

rights under this section, Design-Builder shall provide Department with Notice that Design-

Builder will stop Work unless said event is cured within 10 days from Department’s receipt of 

Design-Builder’s Notice.  If Department does not cure the event within such 10 day period, 

Design-Builder may stop Work.  In such case, Design-Builder shall be entitled to request an 

adjustment to the Contract Price and Contract Time(s) to the extent it has been adversely 

impacted by such stoppage.   
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11.4 Design-Builder’s Right to Terminate for Cause 

11.4.1 Design-Builder, in addition to any other rights and remedies provided in the 

Contract Documents or by law, may terminate this Agreement for cause for the following 

reasons:   

.1 The Work has been stopped for 120 consecutive days, or more than 180 days 

during the duration of the Project, because of court order, any Governmental 

Authority having jurisdiction under Legal Requirements, or orders by Department 

under Section 11.1.1; provided that such stoppages are not due to the acts or 

omissions of Design-Builder or anyone for whose acts Design-Builder may be 

liable or responsible under the Contract Documents or applicable Legal 

Requirements. 

.2 Department’s failure to provide Design-Builder with any information, permits or 

approvals that are Department’s responsibility under the Contract Documents 

which result in the Work being stopped for 120 consecutive days, or more than 

180 days during the duration of the Project, even though Department has not 

ordered Design-Builder in writing to stop and suspend the Work pursuant to 

Section 11.1.1. 

.3 Department’s failure to cure the events set forth in Section 11.3.1 above after 

Design-Builder has stopped the Work. 

11.4.2 Upon the occurrence of an event set forth in Section 11.4.1 above, Design-Builder 

may provide Notice to Department that it intends to terminate the Agreement, and other Contract 

Documents, unless the event cited is cured, or commenced to be cured, within 10 days of 

Department’s receipt of such Notice.  If Department fails to cure, or reasonably commence to 

cure, such event, then Design-Builder may give a second Notice to Department of its intent to 

terminate within an additional 10 day period.  If Department, within such second 10-day period, 

fails to cure, or reasonably commence to cure, such event, then Design-Builder may declare this 

Agreement terminated for default by providing Notice to Department of such declaration.  In 

such case, Design-Builder shall be entitled to recover in the same manner as if Department had 

terminated this Agreement for its convenience under Article 8 of the Agreement. 

11.5 Bankruptcy of Design-Builder 

11.5.1 If Design-Builder institutes or has instituted against it a case under the United 

States Bankruptcy Code, such event may impair or frustrate Department’s ability to perform its 

obligations under the Contract Documents.  Accordingly, should such event occur: 

.1 Design-Builder, its trustee or other successor, shall furnish, upon request of 

Department, adequate assurance of the ability of Design-Builder to perform all 

future material obligations under the Contract Documents, which assurances shall 

be provided within 10 days after receiving Notice of the request; and 
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.2 Design-Builder shall file an appropriate action within the bankruptcy court to seek 

assumption or rejection of this Agreement within 60 days of the institution of the 

bankruptcy filing and shall diligently prosecute such action. 

If Design-Builder fails to comply with its foregoing obligations, Department shall be 

entitled to request the bankruptcy court to reject this Agreement, declare this Agreement 

terminated and pursue any other recourse available to Department under this Article 11. 

11.5.2 The rights and remedies under  Article 11 above, shall not be deemed to limit the 

ability of Department to seek any other rights and remedies provided by the Contract Documents 

or by law, including its ability to seek relief from any automatic stays under the United States 

Bankruptcy Code.  It shall also not limit the ability of Department to seek recourse against 

Design-Builder’s Surety/ies, who shall be obligated to perform pursuant to the terms of the 

Contract Bond(s) notwithstanding the bankruptcy proceedings against Design-Builder. 

 Article 12

 

Miscellaneous 

12.1 Assignment 

(a) Department may sell, convey, assign, sublease, mortgage, encumber, transfer or 

otherwise dispose of its interests in the Agreement or any of the other Contract Documents to 

any other State public agency or entity as permitted by law, provided, however, that the 

successor or assignee has assumed all of Department’s obligations, duties and liabilities 

hereunder or thereunder, or both, and provided Design-Builder with reasonable assurances of 

legal and financial authority to honor and perform same.  Department will give notice to Design-

Builder as soon as possible following a decision to sell, convey, assign, sublease, mortgage, 

encumber, transfer or otherwise dispose of its interests in the Agreement or any of the other 

Contract Documents. 

(b) Design-Builder shall not, without the prior written approval of Department, assign 

or transfer any portion or part of the Work or the obligations required by the Contract 

Documents.  If (i) Design-Builder’s proposed assignee is pre-qualified by Department (that is 

placed on Department’s list of prequalified vendors found on the Department website) and such 

pre-qualification is of the levels of pre-qualification, stated within the “Rules Governing 

Prequalification Privileges,” consistent with the requested assigned portion or part of the Work 

or obligations required by the Contract Documents, (ii) such proposed assignee’s financial 

resources, qualifications, experience and technical capacity are substantially similar to that of 

Design-Builder and (iii) such proposed assignee poses no potential conflicts of interest, then 

Department’s approval of the assignment shall not be unreasonably withheld, conditioned or 

delayed.  In all other cases, Department may withhold, condition or deny its approval for any 

reason.  Subject to the provisions in the foregoing sentences of this Section 12.1, the Agreement 
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and other Contract Documents shall be binding upon and inure to the benefit of the parties hereto 

and each of their successors and permitted assigns. 

12.2 Successorship 

Design-Builder and Department intend that the provisions of the Contract Documents are 

binding upon the parties, their employees, agents, heirs, successors and assigns. 

12.3 Governing Law 

The Contract Documents shall be governed by the laws of the State, without giving effect 

to its conflict of law principles. 

12.4 Severability 

If any provision or any part of a provision of the Contract Documents shall be finally 

determined to be superseded, invalid, illegal, or otherwise unenforceable pursuant to any 

applicable Legal Requirements, such determination shall not impair or otherwise affect the 

validity, legality, or enforceability of the remaining provision or parts of the provision of the 

Contract Documents, which shall remain in full force and effect as if the unenforceable provision 

or part were deleted.  

12.5 No Waiver; Survival 

12.5.1 The failure of either Design-Builder or Department to insist, in any one or more 

instances, on the performance of any of the obligations required by the other under the Contract 

Documents shall not be construed as a waiver or relinquishment of such obligation or right with 

respect to future performance. 

12.5.2 All representations and warranties, the dispute resolution procedures, the 

indemnifications, limitations, releases and all other provisions which are identified to, or by their 

inherent character should, survive expiration or earlier termination of the Agreement and other 

Contract Documents shall survive the expiration or earlier termination of this Agreement and 

other Contract Documents.   

12.6 No Third-Party Beneficiary Status; No Concurrent Work for Third Parties 

12.6.1 Nothing under the Contract Documents shall afford any third-party, including 

members of the public, third-party beneficiary status to the Contract Documents. 

12.6.2 Except for Utility-related Work and work for AF Owners, if applicable and as 

may be required under the Contract Documents, Design-Builder shall not perform any services 

during the performance of the Work for any third-parties that requires or relies upon access to the 

Project ROW or Site.  Design-Builder shall require Lead Designer and all Subcontractors to 

comply with this Section 12.6, and require Lead Designer and Subcontractors to include 
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provisions requiring compliance with this Section 12.6 in Subcontracts with their respective Sub-

subcontractors. 

12.7 Headings 

The headings used in these General Conditions, or any other Contract Document, are for 

ease of reference only and shall not in any way be construed to limit or alter the meaning of any 

provision. 

12.8 Notice 

12.8.1 Whenever the Contract Documents require that Notice be provided to the other 

party, Notice will be deemed to have been validly given:  (a) if delivered in person to the 

individual intended to receive such Notice; (b) four days after being sent by registered or 

certified mail, postage prepaid to the addresses indicated below; or (c) if transmitted by facsimile 

or electronic mail, by the time stated in a machine-generated confirmation that Notice was 

received at the facsimile number of the intended recipient or date/time stamp of the electronic 

mail, as exists on the recipient’s system; provided, however, that the transmittal is immediately 

followed by a hard copy delivered in accordance with (a) or (b) above. 

The parties’ respective Notice addresses are as follows: 

to Department: 

Virginia Department of Transportation - Bristol District 

Attn:  Route 121/Poplar Creek  project manager 

414 East Main Street 

Lebanon, VA 24266 

to Design-Builder: 

Gary Taylor 

Bizzack Construction, LLC 

3009 Atkinson Avenue, Suite 200 

Lexington, KY 40509 

Facsimile: (859) 299-0481 

Email: gtaylor@bizzackconstruction.com 

with copies to: 

Lester Wimpy 

Bizzack Construction, LLC 

3009 Atkinson Avenue, Suite 200 

Lexington, KY 40509 

Email: lwimpy@bizzackconstruction.com 
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Gary Weitkamp 

Reed Weitkamp Schell & Vice PLLC 

500 West Jefferson Street,  

Suite 2400 

Louisville, KY 40202 

Email: gweitkamp@rwsvlaw.com 

In addition, copies of all notices to proceed, Notices furnished under Article 10 of these 

General Conditions regarding disputes, and suspension, termination and default Notices shall be 

delivered to the following persons: 

Virginia Department of Transportation 

Attention: Chief Engineer 

1401 East Broad Street 

Richmond, VA 23219 

and 

Office of the Attorney General 

Attention:  Chief, Transportation Section 

Until May 20, 2016: 

900 East Main Street 

On and after May 20, 2016: 

202 North Ninth Street 

Richmond, VA 23219 

12.9 Amendments 

The Contract Documents may not be changed, altered, or amended in any way except by 

a duly-authorized representative of each party. 

12.10 Exhibits 

12.10.1 The following exhibits are specifically made part of, and incorporated by 

reference into, these General Conditions, and these Contract Documents: 

EXHIBIT 2.6.1    -- DEPARTMENT-PROVIDED GOVERNMENTAL  

     APPROVALS LIST 

 EXHIBIT 6.2.1   -- FORM OF LIEN RELEASE AND WAIVER OF   

      CLAIMS 

 EXHIBIT 12.12   -- SWaM RELATED MATTERS 
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12.11 Virginia Freedom of Information Act 

12.11.1 All documents in the possession of Department or to which Department 

has rights may be considered public records and as such subject to the disclosure requirements of 

the Virginia Freedom of Information Act, Va. Code Ann. § 2.2-3700 et seq. (“FOIA”).  Design-

Builder is advised to familiarize itself with FOIA.  In no event shall the State, the Commissioner 

of Highways, or Department be liable to Design-Builder for the disclosure of all or a portion of a 

document submitted to Department.   

12.11.2 If Design-Builder has special concerns about information which it desires 

to make available to Department but which it believes constitutes a trade secret, proprietary 

information or other exemption from disclosure under FOIA, Design-Builder shall specifically 

and conspicuously designate that information as such at submission to Department and state in 

writing why protection of that information is needed.  In such writing, Design-Builder shall: 

.1 Invoke such exemption upon the submission of the materials for which protection 

is sought. 

.2 Identify the specific data or other materials for which the protection is sought. 

.3 State the reasons why the protection is necessary. 

.4 Indicate that a similar process with the appropriate officials of the affected local 

jurisdictions is or will be conducted.  Failure to take such precautions may subject 

documents or other information delivered by Design-Builder to Department to 

disclosure under FOIA. 

.5 Department shall determine whether the exclusion from disclosure is necessary to 

protect the trade secret, proprietary information, or exempted information in 

writing.  Only documents that Department agrees are trade secrets, proprietary 

information or exempted information are eligible for exclusion under FOIA. 

12.11.3 Blanket designations that do not identify the specific information shall not 

be acceptable and may be cause for Department to treat the entire document or set of documents 

as public information.  Nothing contained in this provision shall modify or amend requirements 

and obligations imposed on Department by applicable Legal Requirements. 

12.11.4 In the event Department receives a request for public disclosure of all or 

any portion of a document submitted to Department and designated with an eligible FOIA 

exemption, unless prohibited under applicable Legal Requirements, Department will attempt to 

notify Design-Builder of the request, providing an opportunity for Design-Builder to assert, in 

writing, claimed exemptions under the FOIA or other State Legal Requirements; provided, 

however, that in no event will Department delay in meeting disclosure deadlines imposed under 

FOIA.  Department will come to its own determination whether or not the requested materials 

are exempt from disclosure.  In the event Department elects to disclose the requested materials, it 

will attempt to provide Design-Builder advance Notice of its intent to disclose, unless prohibited 

under applicable Legal Requirements. 
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12.12 DBE/SWaM Related Matters 

For purposes of this Section 12.12, Exhibit 12.12, Exhibit 107.15 to the Division I 

Amendments, and otherwise within the Contract Documents as pertains to DBE- and SWaM-

related matters, the term “supplier” means a vendor providing items that are not to be 

incorporated into the Project (e.g., copier paper, fuel for Equipment, etc.) and the term 

“materialman” means a vendor providing items that are to be incorporated into the Project (e.g., 

concrete, rebar, etc.).  The intent of the parties, and specifically as relates to the  DBE- and 

SWaM-related matters in the Contract Documents, is that materials provided by “suppliers” will 

be arranged via direct purchases or purchase orders, and items provided by “materialmen” will 

be arranged via Subcontract.  If any “supplier” or “materialman” provides services apart from 

mere provision of the items themselves, then it would be a Subcontractor, not exclusively 

engaged as a supplier or materialman, under the Contract Documents. 

12.12.1 Design-Builder shall comply, and shall require its Subcontractors and Sub-

subcontractors of any tier (excluding, with respect to both Subcontractors and Sub-

subcontractors, those exclusively engaged as suppliers) to comply, with the provisions set forth 

in Exhibit 12.12 regarding SWaM-related matters. 

12.12.2 Design-Builder acknowledges its obligations with respect to DBEs as set 

forth in Exhibit 107.15 to the Division I Amendments. 

12.12.3 Additional Disadvantaged Business Enterprise (DBE) and Small, Women-

Owned and Minority Business (SWaM) Requirements 

(a) Department and Design-Builder agree to manage the DBE Goal and the SWaM 

Goal as follows: 

(i) Within 30 days after the effective date of the Notice to Proceed for Design, 

Design-Builder shall submit a DBE/SWaM Plan to Department, and Design-Builder shall update 

such DBE/SWaM Plan on January 1 of each year of the Term that defines Design-Builder’s 

approach to meeting the DBE/SWaM participation goals set forth in Section 6.1 of the 

Agreement; 

(ii) Design-Builder shall have dedicated resources to meet the DBE/SWaM 

participation goals to (A) ensure compliance with (1) 49 C.F.R. pt. 26 (regarding DBEs) and Va. 

Code Ann. § 2.2-4310(B), et al. and other applicable State Legal Requirements (regarding 

SWaMs), (2) the DBE/SWaM Plan, (3) nondiscrimination provisions, (4) technical assistance 

activities, (B) communicate subcontracting opportunities to DBE and SWaM Persons and (C) 

generate reports specific to DBE/SWaM utilization, all as more specifically set forth in this 

Section 12.12, Exhibit 12.12 to these General Conditions and Exhibit 107.15 to the Division I 

Amendments; 

(iii) Reserved; 

(iv) Design-Builder shall provide to Department initially (as required under 

Section I of Exhibit 107.15 to the Division I Amendments) and each calendar quarter thereafter 
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documentation of all executed Subcontracts and payments to DBE and SWaM Persons, in 

accordance with such Exhibit 107.15 and, if applicable, Section 12.12.3(a)(vi) and Section 

12.12.3(b)(i) of these General Conditions.  Reporting may be accomplished by complying with 

the electronic reporting provisions under Section 12.12.4 of these General Conditions; 

(v) Design-Builder may establish DBE-only and SWaM-only statement of 

work packages; and 

(vi) If, in Department’s reasonable judgment, following review of quarterly 

documentation (or electronic reporting) provided, Design-Builder is not making progress toward 

the DBE Goal or SWaM Goal (or both), then, if Department requires submittal of Department 

Form C-49, with associate good faith efforts documentation, Design-Builder shall provide such 

form and associated documentation promptly following Department’s request (in no case later 

than 30 days after Department’s delivery of such request). 

(b) DBE/SWaM Reporting and Assessment.   

(i) Design-Builder shall (A) report quarterly, using Department Form C-48 

(and, if required by Department under Section 12.12.3(a)(vi) of these General Conditions, Form 

C-49) and such other documents and information as reasonably requested by VDOT Central 

Office Civil Rights Division and the Bristol District Civil Rights Office within 15 days after each 

calendar quarter ends, to Department on Design-Builder’s efforts to (1) satisfy the DBE Goal and 

the SWaM Goal or (2) demonstrate good faith efforts to accomplish the same and (B) complete 

all electronic submission of payrolls and payments to Subcontractors in accordance with Section 

12.12.4 (collectively, the “DBE/SWaM Efforts”). 

(ii) Department will assess, confirm and communicate to Design-Builder 

within 30 days after receiving each quarterly report whether Design-Builder has (A) satisfied or 

demonstrated good faith efforts to satisfy the DBE/SWaM Efforts, or (B) failed to satisfy or 

failed to show good faith efforts to satisfy the DBE/SWaM Efforts. 

(c) Failure to Demonstrate DBE/SWaM Efforts. 

(i) If Department notifies Design-Builder pursuant to Section 

12.12.3(b)(ii)(B) that Design-Builder has failed to perform either of the DBE/SWaM Efforts, 

Design-Builder shall have until the end of the next consecutive quarter to demonstrate that it has 

satisfied the failed part of the DBE/SWaM Efforts. 

(ii) If Design-Builder has failed to satisfy either of the DBE/SWaM Efforts for 

two consecutive quarters based on the determinations by Department pursuant to Section 

12.12.3(b)(ii), Design-Builder shall prepare and submit, at Design-Builder’s sole cost and 

expense, a DBE- and/or SWaM-specific performance improvement plan for Department’s review 

and approval, specific to whether Design-Builder failed to satisfy the DBE/SWaM Efforts with 

respect to either or both DBE and SWaM participation.  The appropriate performance 

improvement plan shall describe the specific actions and measures that Design-Builder will 

undertake to improve its performance of the DBE/SWaM Efforts.  Design-Builder shall submit 

the appropriate performance improvement plan within 15 days after receiving notice from 
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Department pursuant to Section 12.12.3(b)(ii)(B) that Design-Builder has failed to perform either 

of the DBE/SWaM Efforts.  Design-Builder shall reimburse Department for its costs in 

reviewing, approving and monitoring Design-Builder’s compliance with the appropriate 

performance improvement plan until Design-Builder performs the DBE/SWaM Efforts. 

(iii) If Design-Builder has failed to satisfy either or both DBE/SWaM Efforts 

for three consecutive quarters based on the determinations by Department pursuant to Section 

12.12.3(b)(ii)(B), Department may withhold all amounts due and owing Design-Builder effective 

no earlier than 15 days after the end of the third consecutive quarter and ending at the earlier to 

occur of (i) the date on which Design-Builder satisfies either or both DBE/SWaM Efforts, as may 

be applicable based upon Department’s determination pursuant to Section 12.12.3(b)(ii)(B), or 

(ii) the effective date of expiration or early termination of the Agreement. 

(iv) If Department determines that Design-Builder has performed the 

DBE/SWaM Efforts, then any prior determinations by Department of Design-Builder’s failure to 

satisfy either or both DBE/SWaM Efforts will be disregarded, and any future determinations of a 

failure to satisfy either or both DBE/SWaM Efforts shall trigger the provisions set forth in 

Section 12.12.3(c) anew.   

(v) Any decision or action taken by Department or Department pursuant to 

Section 12.12.3(c) is subject to the dispute resolution procedures set forth in Exhibit 107.15 of 

the Division I Amendments. 

12.12.4 Electronic Submission of Payrolls and Payments to Subcontractors 

(a) Design-Builder shall, and shall require all Subcontractors to, submit all certified 

payroll documentation and reflect DBE and SWaM payments electronically through 

Department’s web Trns*port Civil Rights and Labor (the “CRL System”).  These requirements 

supersede DBE payroll submission and DBE and SWaM payment requirements set forth in 

Sections 107.13(b) and 107.14(g) of the and Division I Amendments.  

(b) Design-Builder shall submit and shall require such Subcontractors to submit such 

documentation and payment information via computer systems meeting the following 

specifications: 

(i) Computer with Microsoft operating system Windows XP or Windows 7 or 

8  

(ii) Internet Explorer version 9 

(iii) High-Speed Internet Access (no dial-up access) 

(iv) Microsoft Excel 2007 or newer 

(c) Promptly following the Effective Date, Department will provide to Design-

Builder a link to and Design-Builder-specific log-in information for the CRL system to the 
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designated employee of Design-Builder and similar Subcontractor-specific link and log-in 

information for each of its Subcontractors for purposes of Project.  

(d) Notwithstanding the foregoing, Department may (itself or through its agents) at 

any time require, upon written demand, paper certified payrolls from Design-Builder or any of its 

Subcontractors with respect to the Work. 

(e) For purposes of this Section 12.12.4, both the defined term “Subcontractor” shall 

include all trucking entities with employees on its payroll (i.e., subject to the FHWA Form 1273 

requirements, if applicable to the Agreement).  

12.13 Representations and Warranties 

12.13.1 Design-Builder represents and warrants: 

.1 Due Organization; Good Standing; Qualified to Conduct Business.  Design-

Builder is a limited liability company, duly organized under the laws of, and in 

good standing with, the Commonwealth of Kentucky, qualified to conduct 

business in the State, validly existing and in respect of which no action relating to 

insolvency, liquidation or general suspension of payments by Design-Builder to 

its creditors generally has, to the knowledge of Design-Builder, been taken. 

.2 Power and Authority; Due Authorization.  Design-Builder has all necessary power 

and authority to conduct its business, own its properties and to execute, deliver 

and perform its obligations under the Contract Documents.  The execution, 

delivery and performance of the Contract Documents by Design-Builder has been 

duly authorized by all necessary action on the part of Design-Builder and does not 

and will not require the consent of any trustee or holder of any indebtedness or 

other obligation of Design-Builder or any other party to any other agreement with 

Design-Builder. 

.3 Execution and Delivery.  The Agreement has been duly executed and delivered by 

Design-Builder.  The Contract Documents constitute, collectively, the legal, valid, 

binding and enforceable obligation of Design-Builder. 

.4 No Breach.  None of the execution, delivery and performance of the Contract 

Documents, the consummation of the transactions herein contemplated, or 

compliance with the terms and provisions hereof and thereof, shall conflict with 

or result in a violation or breach of the terms, conditions or provisions of, or 

require any consent under, the organizational documents of Design-Builder, any 

applicable Legal Requirements, any agreement, contract, indenture or other 

instrument to which Design-Builder is a party or by which it or its assets are 

bound or to which it or its assets are subject, or constitute a default under any 

such agreement or instrument. 

.5 No Labor Disputes.  There are no strikes, lockouts or other labor disputes 

pending, or, to Design-Builder’s knowledge, threatened or scheduled to occur, 
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with respect to any of the offices or other facilities of Design-Builder or any 

actual or proposed Subcontractors or any such Subcontractor’s actual or proposed 

Sub-subcontractors or vendors. 

.6 Design-Builder’s Licenses; Certifications.  Design-Builder is (or will be prior to 

performing any Work on the Project Site) the holder of all licenses required to 

permit, operate or conduct Design-Builder’s business now and as contemplated by 

the Contract Documents.  Design-Builder shall require each of its Subcontractors 

to hold, prior to performing any Work, all licenses required to permit, operate or 

conduct such Subcontractor’s business now and as contemplated hereunder and 

under the applicable Subcontract, prior to performing any Work on the Site.  All 

persons who will perform any portion of the Work have and will have all business 

and professional certifications required by applicable Legal Requirements to 

perform their respective services under the Contract Documents prior to 

performing any of the Work on the Site.  All Work required by applicable Legal 

Requirements to be performed by a licensed or authorized architect or engineer in 

the State, and in any other state or commonwealth in which the Work is to be 

performed, will be performed by an architect or engineer, in each case, licensed or 

authorized in the State and in each state or commonwealth in which the Work is 

performed, as the case may be. 

.7 Financial Condition.  Design-Builder has the necessary financial resources to 

fulfill its obligations under the Contract Documents.  Design-Builder:  (a) has not 

experienced any change in the condition of its earnings, net worth, or working 

capital over the last 24 months that would reasonably be anticipated to impair 

Design-Builder’s ability to meet its obligations under the Contract Documents; 

and (b) is not in default under any of its other agreements and is current on all of 

its financial obligations. 

.8 No Violation of Law, Litigation.  Design-Builder has not been and currently is not 

in violation of any applicable Legal Requirements, Governmental Approvals or 

judgments entered by any Governmental Authority which violations, individually 

or in the aggregate, would materially affect its performance of any obligations 

under the Contract Documents.  There are no legal, administrative or arbitration 

proceedings or actions, controversies, investigations, actions or other proceedings, 

now pending or (to the best knowledge of Design-Builder) threatened against 

Design-Builder that, if adversely determined, could reasonably be expected to 

have a material effect on the ability of Design-Builder to perform in accordance 

with Contract Documents.  Design-Builder does not know of any basis for any 

such proceedings, controversies, actions or investigations. 

.9 Debarment.  Neither Design-Builder nor any of its principals, is now, nor when it 

provided its “Certification Regarding Debarment” in the form prescribed by 

Department, debarred, suspended, proposed for debarment, declared ineligible, or 

voluntarily excluded from entering into this Agreement (and the Contract 

Documents) by any federal agency or by any department, agency or political 

subdivision of the State.  For purposes of this representation and warranty, the 
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term “principal” means an officer, director, owner, partner, Key Personnel, 

employee, or other person with primary management or supervisory 

responsibilities, or a person who has a critical influence on or substantive control 

over the operations of Design-Builder. 

.10 Conflicts of Interest.  As of the Agreement Date, Design-Builder disclosed to 

Department in writing all organizational conflicts of interest of Design-Builder 

and its Subcontractors of which Design-Builder was actually aware. 

.11 Non-Collusion.  As of the Agreement Date, Design-Builder has not entered into 

this Agreement in the interest of, or on behalf of, any undisclosed person, 

partnership, company, association, organization, joint venture, limited liability 

company or corporation. 

.12 Authority to Execute the Agreement and other Contract Documents.  The 

individual signing this Agreement on behalf of Design-Builder, subject to the 

penalties for perjury, represents that he/she is the properly authorized 

representative, agent, member or officer of Design-Builder, that he/she has not, 

nor has any other member, employee, representative, agent or officer of Design-

Builder, directly or indirectly, to the best of the undersigned’s knowledge, entered 

into or offered to enter into any combination, collusion or agreement to receive or 

pay, and that he/she has not received or paid, any sum of money or other 

consideration for the execution of this Agreement or the other Contract 

Documents other than that which appears upon the face of this Agreement. 

12.13.2 Department represents and warrants to Design-Builder: 

.1 Due Authorization.  The execution, delivery and performance of the Agreement 

and the other Contract Documents by Department have been duly authorized by 

all necessary action on the part of Department in accordance with applicable 

Legal Requirements. 

.2 Execution and Delivery.  The Agreement has been duly executed and the Contract 

Documents duly delivered by Department.  The Agreement and the other Contract 

Documents constitute the legal, valid, binding and enforceable obligation of 

Department. 

12.13.3 Design-Builder and Department Acknowledgement 

Department’s payment of any amount including damages or any other non-compensatory 

amounts due and owing in each case by Department to Design-Builder under the Contract 

Documents shall be subject to appropriation by the General Assembly of the State and allocation 

by the Commonwealth Transportation Board (CTB) therefor; provided that, upon determination 

of such damages or such other amounts not already appropriated and allocated, Department shall 

with all practical dispatch consistent in all respects with applicable law and its obligations under 

the Contract Documents (i) deliver to the Governor of the State and the Director of Department 
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of Planning and Budget of the Commonwealth, before December 1 with respect to any such 

payment requested to be appropriated by the next regular session of the General Assembly, a 

provision that there be appropriated such amounts for such purpose to the extent required, from 

any legally available funds, (ii) use its diligent efforts to have (A) the Governor include, in each 

biennial or any supplemental budget the Governor presents to the General Assembly, the 

amounts set forth in any statement delivered pursuant to (i) above, (B) the General Assembly 

appropriate and reappropriate, as applicable, such amounts to or on behalf of Department for the 

purpose of paying to Design-Builder any amounts due and owing by Department to Design-

Builder under the Contract Documents, and (C) the CTB allocate such appropriated amounts as 

applicable for payment to Design-Builder, and (iii) notify Design-Builder promptly upon 

becoming aware of any failure by (A) the Governor to include such amounts in his budget 

delivered to the next session of the General Assembly, (B) the General Assembly to appropriate 

such amounts during such next session of the General Assembly or (C) the CTB to so allocate 

such amounts for payment to Design-Builder. 

END OF PART 4 

GENERAL CONDITIONS OF CONTRACT 
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Exhibit 2.6.1 

Department-provided Governmental Approvals 

The following Governmental Approvals have been obtained by the Department and provided to 

Design-Builder: 

1. Environmental Section IIIA: 

a. February 8, 2008, “Written Re-evaluation of the Hawks Nest Section” 

b. August 16, 2011, “Re-evaluation of the As-built Hawks Nest Section” 

2. Environmental Section IIIB: 

a. July 13, 2015, “environmental studies” document 

b. July 20, 2015, “FHWA Approval Letter” 

3. Environmental Certification /Commitment Checklist (EQ-103). 

4. Environmental Document Reevaluation at PS&E Authorization (EQ-200). 
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Exhibit 6.2.1 
 

1: CONTRACTOR'S AFFIDAVIT AND PARTIAL WAIVER OF LIENS AND CLAIMS 
 
Project:    
 
Property:   
 
Contractor:  
  
Owner:   
 
State of _______, County of ________; Personally appeared before me, the undersigned officer duly authorized to administer oaths, (insert 
name)                                                                , who after being duly sworn deposed and stated: 
 
1. That s/he is an officer or principal of Design-Build Contractor (“Contractor”) and an agent of Contractor, and is duly authorized to 

execute this affidavit, waiver and release in his/her representative capacity on behalf of said Contractor and any person or entity 
claiming any interest in or through Contractor, and each of their respective successors and assigns, as well as in his/her individual 
capacity. 

 
2. That Contractor contracted with Department (“Owner”) to develop, design, procure materials, construct and perform related services 

for the Project. 
 
CONDITIONAL WAIVER FOR CURRENT PAY APPLICATION 
 
3. That the undersigned Contractor, upon payment of the sum of $___________________(insert payment amount authorized in current 

approved Application for Payment), hereby waives and releases its lien and right to claim a lien against the Property for labor, services, 
or materials furnished through  _____________(insert date) in connection with the Project.  This waiver and release does not cover 
any a) retention; b) labor, services, or materials furnished after the date specified; or c) pending claims or proposed Work Orders for 
which timely notice has been given and all other Agreement conditions have been met. 

 
UNCONDITIONAL WAIVER OF LIENS AND CLAIMS (PRIOR PAY APPLICATIONS & INVOICES) 
 
4. That the Contractor acknowledges it has received the sum of $______________________(insert total amounts paid in connection with 

previous approved pay applications) as payment in full for all amounts owed (excluding retention) to the Contractor for all labor, 
services and materials furnished to the Owner for the Project through ___________________ (insert the date of the last pay 
application or invoice), and certifies that  all bills for labor, equipment, materials and/or services furnished to or performed for Contractor 
and any other indebtedness incurred by Contractor, in connection with the work on the Project for which previous Applications for 
Payment were approved and payments received from the Owner, have been paid in full or otherwise satisfied, except for the 
Subcontractors/Sub-subcontractors/lienors identified on an attachment hereto. Check this box if there is an attachment: [   ]. 

 
5. That the undersigned Contractor, in consideration of payment received, hereby unconditionally and irrevocably waives and releases its 

lien and right to claim a lien against the Property for labor, services, or materials furnished through ________________ (insert date 
from paragraph 4). This waiver and release does not cover any a) retention; b) labor, services, or materials furnished after the date 
specified; or c) pending claims or pending proposed Work Orders for which timely notice has been given and all other Agreement 
conditions have been met.  

 
RELEASE OF CLAIMS 
 
6. That the undersigned, in consideration of payments received, hereby unconditionally, irrevocably and forever waives, releases and 

discharges the Owner and each State Indemnitee from any and all claims, suits, debts, causes of action, damages, encumbrances, 
judgments, demands, liabilities, indemnities, charges, security interests, hypothecations or any other restriction on title or property 
interest against Owner or any interest of Owner or others in the Project or the Property whatsoever, in law or equity, and any right to 
assert any of the foregoing, including but not limited to claims for extensions of time or additional payment, based on materials or 
equipment delivered, work or other obligations performed, and/or events, or any facts, acts, omissions, circumstances, changes, 
interferences which have occurred or may be later claimed to have occurred, in each case, existing on or prior to the date of the 
Contractor’s current Application for Payment or invoice, to which this CONTRACTOR'S AFFIDAVIT AND PARTIAL WAIVER OF 
LIENS AND CLAIMS is attached, except as specifically stated herein or on an attachment hereto and further provided said claims 
have been made in strict accordance with the requirements of the Contract Documents.  
Check this box if there is an attachment: [   ]. 

 
Sworn to me and subscribed before me, this             day of                          , 201[___] 
 
          Contractor 
                                                                    By: _____________________________ 
Notary Public        Its ___________________ and Agent 



 
NOTE: THIS DOCUMENT INCORPORATES DEFINED TERMS FROM THE LUMP SUM DESIGN-BUILD AGREEMENT, BY AND 
BETWEEN OWNER AND CONTRACTOR, DATED AS OF [__________], 201[___].   

 
2: SUBCONTRACTOR'S AFFIDAVIT AND PARTIAL WAIVER OF LIENS AND CLAIMS 

 
Project:    
 
Property:   
 
Contractor:  
  
Owner:   
 
Subcontractor: ______________________________________ ("Subcontractor") 
 
State of _______, County of ________; Personally appeared before me, the undersigned officer, principal or owner duly authorized to 
administer oaths, (insert name)                                                                , who after being duly sworn deposed and stated: 
 
1. That s/he is an officer, principal or owner of Subcontractor, and an agent of Subcontractor, and is duly authorized to execute this 

affidavit, waiver and release in his/her representative capacity on behalf of said Subcontractor and any person or entity claiming any 
interest in or through Subcontractor, and each of their respective successors and assigns, as well as in his/her individual capacity. 

 
2. That Subcontractor contracted with (a) Design-Build Contractor (“Contractor”); or (b)                                                                      (insert 

name of other party with whom you contracted, if not the Contractor) (hereinafter “Customer”), to furnish services, labor or materials on 
the Project (the “Subcontract”). 

 
CONDITIONAL WAIVER OF LIENS FOR CURRENT PAY APPLICATION 
 
3. That the undersigned Subcontractor, upon payment by Customer of the sum of $___________________(insert payment amount 

authorized in current approved “application for payment” or invoice, pursuant to the terms of the Subcontract), hereby waives and 
releases its lien and right to claim a lien against the Property for labor, services, or materials furnished through  _____________(insert 
date) for the Customer in connection with the Project.  This waiver and release does not cover any a) retention; b) labor, services, or 
materials furnished after the date specified; or c) pending claims or proposed “change orders” (or equivalent term under the 
Subcontract) for which timely notice has been given and all other Subcontract conditions have been met. 

 
UNCONDITIONAL WAIVER OF LIENS AND CLAIMS (PRIOR PAY APPLICATIONS & INVOICES) 
 
4. That the Subcontractor acknowledges it has received from Customer the sum of $______________________(insert total amounts 

paid in connection with previous pay applications) as payment in full for all amounts owed (excluding retention) to the Subcontractor for 
all labor, services and materials furnished in connection with the Project through ___________________ (insert the date of the last pay 
application or invoice), and certifies that all bills for labor, equipment, materials and/or services furnished to or performed for 
Subcontractor and any other indebtedness incurred by Subcontractor, in connection with the work on the Project for which previous 
“applications for payment” were approved and payments received from the Contractor and/or Customer, have been paid in full or 
otherwise satisfied, except for the lienors identified on an attachment hereto. Check this box if there is an attachment: [   ]. 

 
5. That the undersigned Subcontractor, in consideration of payment received, hereby unconditionally and irrevocably waives and releases 

its lien and right to claim a lien against the Property for labor, services, or materials furnished through ________________ (insert date 
from paragraph 4).   This waiver and release does not cover any a) retention; b) labor, services, or materials furnished after the date 
specified; or c) pending claims or proposed “change orders” for which timely notice has been given and all other Subcontract conditions 
have been met.  

 
RELEASE OF CLAIMS OCCURRING BEFORE CURRENT PAY APPLICATION 
 
6. That the undersigned, in consideration of payments received, hereby unconditionally, irrevocably and forever waives, releases and 

discharges the Owner and each State Indemnitee from any and all claims, suits, debts, causes of action, damages, encumbrances, 
judgments, demands, liabilities, indemnities, charges, security interests, hypothecations or any other restriction on title or property 
interest against Owner or any interest of Owner or others in the Project or the Property whatsoever, in law or equity, and any right to 
assert any of the foregoing, including but not limited to claims for extensions of time or additional payment, based on materials or 
equipment delivered, work or other obligations performed, and/or events, or any facts, acts, omissions, circumstances, changes, 
interferences which have occurred or may be later claimed to have occurred, in each case, existing on or prior to the date of the 
Contractor’s current Application for Payment or invoice, to which this SUBCONTRACTOR'S AFFIDAVIT AND PARTIAL WAIVER OF 
LIENS AND CLAIMS is attached, except as specifically stated herein or on an attachment hereto and further provided said claims 
have been made in strict accordance with the requirements of the Contract Documents.  
Check this box if there is an attachment: [   ] 

 



   
Sworn to me and subscribed before me, this             day of                          , 201[___] 
 
                                                                          
          Subcontractor 
                                                                    By: _____________________________ 
Notary Public        Its _____________________ and Agent 
 
NOTE: THIS DOCUMENT INCORPORATES DEFINED TERMS FROM THE LUMP SUM DESIGN-BUILD AGREEMENT, BY AND 
BETWEEN OWNER AND CONTRACTOR, DATED AS OF [__________], 201[___].  THE CONTRACTOR WILL PROVIDE A COPY OF 
THE APPLICABLE PORTIONS OF THE CONTRACT DOCUMENTS FOR YOUR REVIEW IF REQUESTED IN WRITING. 

 
3: CONTRACTOR'S AFFIDAVIT AND FINAL RELEASE OF LIENS AND CLAIMS 

 
Project:    
 
Property:   
 
Contractor:  
  
Owner:  . 
 
State of _______, County of ________; Personally appeared before me, the undersigned officer, principal or owner duly authorized to 
administer oaths, (insert name)                                                                , who after being duly sworn deposed and stated of his/her own 
personal knowledge the following: 
 
1. That s/he is an officer, principal or owner of Design-Build Contractor (“Contractor”), and an agent of Contractor, and is duly authorized 

to execute this affidavit, waiver and release in his/her representative capacity on behalf of said Contractor and any person or entity 
claiming any interest in or through Subcontractor, and each of their respective successors and assigns, as well as in his/her individual 
capacity. 

 
2. That Contractor, pursuant to the Agreement, has furnished or caused to be furnished labor, materials, and services for the Project 

consisting of the development, design, procurement of materials, construction and performance of related services for the,  as more 
particularly set forth in the Contract Documents. 

 
3. This affidavit is executed by Contractor for the purposes of obtaining final payment from the Owner in the amount of 

$________________________. 
 
4. All work performed under the Contract has been fully completed, all Subcontractors (at each tier) have been paid in full, and all 

payrolls, bills for labor, equipment, materials and/or services furnished to or performed for Contractor and any other indebtedness 
incurred by Contractor, in connection with the Work for which previous Applications for Payment were issued and payments received 
from the Owner, have been paid in full or otherwise satisfied. 

 
5. That the Agreement has been completely performed by Contractor and the said services, labor or materials have been furnished 

and/or completed in accordance with the terms of the Contract Documents.  
 
6. There are no unsatisfied claims resulting from or arising out of the performance of the Agreement, or any suits or claims for any other 

damage of any kind, nature or description which might constitute a lien upon the Property. 
 
7. That all labor and materials furnished and/or services performed in connection with the construction of said improvements were 

furnished and/or performed at the instance of the undersigned, and that the agreed price has been paid. 
 
WAIVER AND RELEASE OF LIEN UPON FINAL PAYMENT  
 
8. That the undersigned Contractor, in consideration of the final payment of the sum of $___________________, hereby unconditionally 

and irrevocably waives and releases its lien and right to claim a lien against the Property for labor, services, or materials furnished to 
the Owner in connection with the Project.    

 
WAIVER AND RELEASE OF CLAIMS UPON FINAL PAYMENT 
 
9. That the undersigned, in consideration of the final payment stated above, hereby unconditionally, irrevocably and forever waives, 

releases and discharges the Owner and each State Indemnitee from any and all claims, suits, debts, causes of action, damages, 
encumbrances, judgments, liabilities, indemnities, charges, security interests, hypothecations or any other restriction on title or property 
interest against Owner or any interest of Owner or others in the Project or the Property whatsoever, in law or equity, whether known or 
unknown, and any right to assert any of the foregoing, including but not limited to claims for extensions of time or additional payment 
based on materials or equipment delivered, work or other obligations performed, and/or events existing or occurring or any claim based 



on any facts, acts, omissions, circumstances, changes, interferences which have occurred or may be later claimed to have occurred 
arising out of or relating to the Work, the Project, the Property or the Agreement. 

 
Sworn to me and subscribed before me, this             day of                          , 201[___] 
 
          Contractor 
                                                                    By: _____________________________ 
Notary Public        Its ___________________ and Agent 

 
 
NOTE: THIS DOCUMENT INCORPORATES DEFINED TERMS FROM THE LUMP SUM DESIGN-BUILD AGREEMENT, BY AND 
BETWEEN OWNER AND CONTRACTOR, DATED AS OF [__________], 201[___].   

 
4: SUBCONTRACTOR'S AFFIDAVIT AND FINAL WAIVER OF LIENS AND CLAIMS 

 
Project:    
 
Property:   
 
Contractor  
  
Owner:   
 
Subcontractor: ______________________________________ ("Subcontractor") 
 
State of _______, County of ________; Personally appeared before me, the undersigned officer, principal or owner duly authorized to 
administer oaths, (insert name)                                                                , who after being duly sworn deposed and stated: 
 
1. That s/he is an officer, principal or owner of Subcontractor, and an agent of Subcontractor, and is duly authorized to execute this 

affidavit, waiver and release in his/her representative capacity on behalf of said Subcontractor and any person or entity claiming any 
interest in or through Subcontractor, and each of their respective successors and assigns, as well as in his/her individual capacity. 

 
2. That Subcontractor contracted with (a) Design-Build Contractor (“Contractor”); or (b)                                                                      (insert 

name of other party with whom you contracted, if not the Contractor) (hereinafter “Customer”), to furnish services, labor or materials on 
the Project (the “Subcontract”). 

 
3. That the said Subcontract has been completely performed by Subcontractor, the said services, labor or materials have been furnished 

and/or completed in strict accordance with the terms of the Contract Documents and all payrolls, bills for labor, equipment, materials 
and/or services furnished to or performed for Subcontractor and any other indebtedness incurred by Subcontractor, in connection with 
the work for which previous Certificates for Payment were issued and payments received from the Contractor and/or Customer, have 
been paid in full or otherwise satisfied. 

 
4. There are no unsatisfied claims resulting from or arising out of the performance of the said Subcontract, or any suits or claims for any 

other damage of any kind, nature or description which might constitute a lien upon the Property. 
 
WAIVER AND RELEASE OF LIEN UPON FINAL PAYMENT 
 
5. That the undersigned Subcontractor, in consideration of the final payment of the sum of $___________________(insert payment 

amount authorized in current approved Application for Final Payment), hereby unconditionally and irrevocably waives and releases its 
lien and right to claim a lien against the Property for labor, services, or materials furnished to Contractor/Customer in connection with 
the Project.    

 
WAIVER AND RELEASE OF CLAIMS UPON FINAL PAYMENT 
 
6. That the undersigned, in consideration of the final payment stated above, hereby unconditionally, irrevocably and forever waives, 

releases and discharges the Owner and each State Indemnitee from any and all claims, suits, debts, causes of action, damages, 
encumbrances, judgments, liabilities, indemnities, charges, security interests, hypothecations or any other restriction on title or property 
interest against Owner or any interest of Owner or others in the Project or the Property whatsoever, in law or equity, whether known or 
unknown, and any right to assert any of the foregoing, including but not limited to claims for extensions of time or additional payment 
based on materials or equipment delivered, work or other obligations performed, and/or events existing or occurring or any claim based 
on any facts, acts, omissions, circumstances, changes, interferences which have occurred or may be later claimed to have occurred 
arising out of or relating to the Work, the Project, the Property, the Subcontract or the Agreement. 

 
 
Sworn to me and subscribed before me, this             day of                          , 201[___] 
 



   
                                                                          
          Subcontractor 
                                                                    By: _____________________________ 
Notary Public        Its _____________________ and Agent 
 
 
NOTE: THIS DOCUMENT INCORPORATES DEFINED TERMS FROM THE LUMP SUM DESIGN-BUILD AGREEMENT, BY AND 
BETWEEN OWNER AND CONTRACTOR, DATED AS OF [__________], 201[___].  THE CONTRACTOR WILL PROVIDE A COPY OF 
THE APPLICABLE PORTIONS OF THE CONTRACT DOCUMENTS FOR YOUR REVIEW IF REQUESTED IN WRITING. 
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Exhibit 12.12 
VIRGINIA DEPARTMENT OF TRANSPORTATION 

SPECIAL PROVISION FOR 
USE OF SMALL, WOMEN-OWNED, AND MINORITY-OWNED (SWaM) BUSINESSES 

 
Based upon VDOT/CRD draft 9-19-2011 

 
It is the policy of the Department that Small, Women-Owned, and Minority-Owned Businesses (SWaMs) 
shall have the maximum opportunity to participate in the performance of the Contract. The Contractor is 
encouraged to take necessary and reasonable steps to ensure that SWaMs have the maximum 
opportunity to compete for and perform work on the Contract, including participation in any subsequent 
subcontracts. 
 
A SWaM firm shall mean a small business concern (as defined pursuant to the Code of Virginia, Title 2.2 -
1401 for the purpose of reporting small, women-owned, and minority-owned business participation in 
state contracts and purchases pursuant to §§ 2.2-1404 and 2.2-1405.  To that end the following terms 
shall apply: 

Small business means an independently owned and operated business which, together with 
affiliates, has 250 or fewer employees, or average annual gross receipts of $10 million or less 

Women-owned business means a business concern that is at least 51% owned by one or more 
women who are U.S. citizens or legal resident aliens, or in the case of a corporation, partnership, or 
limited liability company or other entity, at least 51% of the equity ownership interest is owned by one 
or more women who are citizens of the United States or non-citizens who are in full compliance with 
the United States immigration law, and both the management and daily business operations are 
controlled by one or more women who are U.S. citizens or legal resident aliens.  

Minority-owned business means a business concern that is at least 51% owned by one or more 
minority individuals or in the case of a corporation, partnership, or limited liability company or other 
entity, at least 51% of the equity ownership interest in the corporation, partnership, or limited liability 
company or other entity is owned by one or more minority individuals and both the management and 
daily business operations are controlled by one or more minority individuals.  

Minority individual means an individual who is a citizen of the United States or a non-citizen who is 
in full compliance with United States immigration law and who satisfies one or more of the following 
definitions:  

1. African American means a person having origins in any of the original peoples of Africa and 
who is regarded as such by the community of which this person claims to be a part.  

2. Asian American means a person having origins in any of the original peoples of the Far East, 
Southeast Asia, the Indian subcontinent, or the Pacific Islands, including but not limited to 
Japan, China, Vietnam, Samoa, Laos, Cambodia, Taiwan, Northern Mariana, the Philippines, 
a U.S. territory of the Pacific, India, Pakistan, Bangladesh, or Sri Lanka and who is regarded 
as such by the community of which this person claims to be a part.  

3.  Hispanic American means a person having origins in any of the Spanish-speaking peoples of 
Mexico, South or Central America, or the Caribbean Islands or other Spanish or Portuguese 
cultures and who is regarded as such by the community of which this person claims to be a 
part.  



 

 

4. Native American means a person having origins in any of the original peoples of North 
America and who is regarded as such by the community of which this person claims to be a 
part or who is recognized by a tribal organization.  

5.  a member of another group, or other individual, found to be economically and socially 
disadvantaged by the Small Business Administration under 8(a) of the Small Business Act as 
amended (15 U.S.C. 637[a]). 

State agency means any authority, board, department, instrumentality, institution, agency, or other unit of 
state government. "State agency" shall not include any county, city, or town.  

A list of Virginia Department of Small Business and Supplier Diversity- (DSBSD) certified SWaM firms is 
maintained on the DSBSD web site (www.sbsd.virginia.gov/) under the SWaM Vendor Directory link. 
 
SWaM certification entitles firms to participate in VDOT’s SWaM program; however, this certification does 
not guarantee that the firm will obtain work nor does it attest to the firm’s abilities to perform any particular 
work. 
 
The Contractor shall designate and make known to the Department a liaison officer who is assigned the 
responsibility of actively and effectively administering, encouraging and promoting a responsive program 
for the use of SWaMs.  For purposes of clarity, the SWaM liaison officer may also be assigned by 
Contractor to be the DBE liaison officer under the Contract. 
 
The performance of the Contract for the purpose of this specification shall be interpreted to include, but 
not necessarily be limited to, subcontracting; furnishing materials, supplies, and services; and, leasing 
equipment or where applicable, any combination thereof. 
 
If the Contractor intends to sublet a portion of the work on the project in accordance with the provisions of 
Section 105.06 of the Division I Amendments, and Department’s “Special Provision” SPCN c105hf1-0309 
Subcontracting, December 19, 2008, the Contractor is encouraged to seek out and consider SWaMs as 
potential subcontractors.  The Contractor is encouraged to contact SWaMs to solicit their interest, 
capability, and prices and shall retain on file the proper documentation to substantiate such contacts. 
 
By signing the bid, the bidder certifies to the following: 
 

 That on the work proposed to be sublet and shown on Form C-31 for Contractors Proposal to 
Sublet, the bidder has taken reasonable steps to seek out and consider SWaMs as potential 
subcontractors. 

 
 That, if awarded the project, any work proposed to be sublet and not shown on the form for 

Contractors Proposal to Sublet, the same reasonable steps certified herein will be taken. 
 
If the Department has determined that specific opportunities for participation by SWaMs are available on 
a particular Contract and the bidder chooses to claim credit for SWaM participation, the extent of such 
participation will be shown as a percentage of the Contract amount and will be indicated in the Contract. 
 
If the bidder is a SWaM that is owned and controlled by a minority female(s), participation achievement 
may be shown as either minority or female, but not both, as the certification indicates.  Further, each 
bidder shall comply with the requirements of Section 102.01 of the Division I Amendments. 
 
If the apparent low bidder is a currently certified SWaM firm, the SWaM requirements of this provision will 
not be applicable except for those referring to the reporting of participation achievement. 
 

http://www.dmbe.state.va.us/


 

 

The following are examples of efforts the Department encourages bidders and Contractors to make in 
soliciting SWaM participation. Other factors or types of efforts may be relevant in appropriate cases.  The 
Contractor is encouraged to:  
 

(a) advertise in general circulation, trade association and minority-focus media concerning the 
subcontracting opportunities; 

 
(b) provide written notice to a reasonable number of specific SWaMs that their interest in the 

Contract is being solicited in sufficient time to allow the SWaMs to participate effectively; 
 

(c) follow-up initial solicitations of interest by contacting SWaMs to determine with certainty 
whether the SWaMs are interested; 

 
(d) select portions of the work to be performed by SWaMs in order to increase the likelihood of 

obtaining SWaM participation (including, where appropriate, breaking down proposed 
contract work into economically feasible units to facilitate SWaM participation); 

 
(e) provide interested SWaMs with adequate information about the plans, specifications, and 

requirements of the Contract 
 

(f) negotiate in good faith with interested SWaMs, not rejecting SWaMs as unqualified without 
sound reasons based on a thorough investigation of their capabilities; 

 
(g) make efforts to assist interested SWaMs in obtaining bonding, lines of credit, or insurance 

required by the Department or Contractor; 
 

(h) make efforts to assist interested SWaMs in obtaining necessary equipment, supplies, 
materials, or other necessary or related assistance or services; and, 

 
(i) effectively use the services of available minority, woman and small business community 

organizations; minority, woman and small business contractors’ groups; local, state and 
federal minority, woman and small business assistance offices; and other organizations that 
provide assistance in the recruitment and placement of SWaMs. 

 
As part of the DBE/SWaM Plan, Contractor shall submit to the Department fully executed Forms C-111 
and C-112 showing the name(s) and certification number(s) of any currently certified SWaMs who will 
perform work eligible to be reported as said participation credit.  
 
If a SWaM, through no fault of the Contractor, is unable or unwilling to fulfill his agreement with the 
Contractor, the Contractor shall immediately notify the Department and provide all relevant facts.  If any 
subcontractor is relieved of the responsibility to perform work under their subcontract, the Contractor is 
encouraged to take the appropriate steps to obtain a SWaM to perform an equal or greater dollar value of 
the remaining subcontracted work.  The substitute SWaM’s name, description of the work, and dollar 
value of the work shall be submitted to the Department on Form C-111 prior to such SWaM beginning the 
work, if such work is to be counted for participation achievement. 
 
For purposes of this Exhibit 12.12: 

 “Contract” or “bid” or “proposal” means the Contract Documents 

 “VDOT” means the Department 

 “Contractor,” “bidder” or “apparent low bidder” means Design-Builder 



 

 

 “opening of proposals,” “signing the bid” or other words/phrases that connote a bidding process or 
proposal submission process, shall mean the effective date of the Contract Documents 
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These Division I Amendments supersede Division I of the 2007 Standard Specifications.  All 

sections in these Division I Amendments marked “Reserved” or “reserved” shall mean that the 

corresponding provision in the Standard Specifications is also reserved and is not applicable to 

the Relevant Section.  All sections in these Division I Amendments with changes other than 

“Reserved,” or “reserved” shall mean that the corresponding provision in the Standard 

Specifications is to be replaced with the changed text in such section. 

SECTION 101–DEFINITIONS OF ABBREVIATIONS, ACRONYMS, AND TERMS 

101.01—Abbreviations and Acronyms 

Abbreviations and Acronyms shall be as stated in Section 1.2.1 of the General Conditions.  Other 

capitalized, but undefined, terms used in these Division I Amendments shall be as stated in 

Section 101.01 of the Standard Specifications. 

101.02—Reserved 

SECTION 102—PREQUALIFICATION AND OTHER CONDITIONS 

102.01—Prequalification of Design-Builder, Subcontractors 

(a) Design-Builder and Subcontractors that are required to be prequalified under 

Department policies and procedures shall each prequalify with Department and 

shall have received a certification of qualification in accordance with the rules and 

regulations adopted by the Board. 
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Design-Builder shall prequalify at least once each two years using the 

“Prequalification Renewal Application,” available on the Department’s website 

(http://www.virginiadot.org/) the “Department website”). However, the 

maximum capacity rating or classification, or both, may be changed by 

Department during that period if additional favorable reports are submitted; or 

upon unsatisfactory performance as determined in accordance with the 

requirements of Section 108.03  of these Division I Amendments or from Design-

Builder’s performance evaluations. Department may require Design-Builder to 

furnish a current financial and experience statement at any time. 

(b) If prequalification is approved, Design-Builder and each Subcontractor that is 

required to be prequalified will be placed on Department’s “List of Prequalified 

Vendors” found on the Department website. After Prequalification, Design-

Builder and such Subcontractors are subject to varying levels of pre-qualification 

as stated within the “Rules Governing Prequalification Privileges” (found at 

http://www.virginiadot.org/business/resources/const/PrequalRulesAndRegulations

.pdf).  Design-Builder and each such Subcontractor will be subject to removal 

from this list based on disqualification in accordance with the Contract 

Documents and Legal Requirements and other publicly-available Department 

policies pertaining to Prequalification, as may be amended from time to time. 

Consideration for reinstatement to Department’s List of Prequalified Vendors will 

be made by the Contract Engineer. 

102.02—Reserved 

102.03—Reserved 

102.04—Reserved 

102.05—Debarred Suppliers and Additional Requirements 

(a) Reserved 

(b) Reserved 

(c) Debarred Suppliers 

The Design-Builder shall not use, nor utilize price quotes for Materials for 

purposes of Change Orders, suppliers that are listed on Department’s list of 

debarred suppliers, as of the date of the price quote or purchase. Design-Builder 

shall review Department’s list of debarred suppliers from time to time, as such list 

is updated.  The list may be found at 

https://eva.virginia.gov/library/files/buyers/debarred.pdf.  Department will not 

approve for use any Material furnished by a supplier debarred by Department. 

The Design-Builder shall ascertain from Department’s listings which suppliers are 
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debarred.  Lists of approved suppliers can be found on Department’s Materials 

Division portion of the Department website. 

If a previously-debarred supplier is reinstated to eligibility subsequent to the 

Agreement Date, Department may approve the use of the supplier when requested 

by the Design-Builder. 

(d) Reserved 

(e) Reserved 

(f) Reserved 

(g) Additional Requirements 

Design-Builder shall also comply with the requirements as set forth in the 

following exhibits attached herewith: 

.1 Exhibit 102.05(g.1) Special Provision for Use of Domestic Material 

.2 Exhibit 102.05(g.1a) Buy America Requirements to Utility Work on 

Federal-Aid Projects, USDOT, Letter December 20, 2012 

.3 Exhibit 102.05(g.2) FHWA-1273 Required Contract Provisions Federal-

Aid Construction Contracts, current as of the Agreement Date 

.4 Exhibit 102.05(g.2a) (if applicable to the Work) Employment and 

Materials Preference for Appalachian Development Highway System or 

Appalachian Local Access Road Contracts, Attachment A to FHWA-1273 

.5 Exhibit 107.13 – Predetermined Minimum Wage Rates (Construction 

Type:  Highway) 

.6 Exhibit 107.14 – USDOT 1050.2 Appendix E 

.7 Exhibit 107.15 – Special Provision for Section 107.15 

(h) Additional Required Compliance 

Design-Builder shall also comply with the requirements as set forth in SF030AF-

0708 Special Provision for Notice of Requirement for Affirmative Action to 

Ensure Equal Employment Opportunity (Executive Order 11246), attached as an 

exhibit to the Technical Requirements. 

102.06—Reserved 

102.07—Reserved 
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102.08—Reserved 

102.09—Reserved 

102.10—Reserved 

102.11—Reserved 

102.12—eVA Business-To-Government Vendor Registration 

Design-Builder shall be registered with “eVA Internet e-procurement solution.” Registration 

shall be performed by accessing the eVA website portal www.eva.state.va.us, following the 

instructions, and complying with the requirements therein. 

102.13—Reserved 

SECTION 103—EXECUTION OF DESIGN-BUILD CONTRACTS 

103.01—Reserved 

103.02—Reserved 

103.03—Reserved 

103.04—Reserved 

103.05—Requirements of Contract Bond 

As a condition to the effective date of the Notice to Proceed for Design, Design-Builder shall 

furnish the following bonds (“Contract Bonds”): 

(a) a performance bond in the sum of 100 percent of the Contract Price conditioned 

upon the faithful performance of the Work in strict conformity with the Contract 

Documents, and 

(b) a payment bond in the sum of 100 percent of the Contract Price conditioned upon 

the prompt payment for all labor, Materials, public utility services, and rental of 

equipment used in the prosecution of the Work. 

The Contract Bonds shall be provided substantially conforming to Department Form C18(a), 

available at the Department website and shall be executed by the Design-Builder and a Surety 

company authorized to do business in the State in accordance with the Legal Requirements of the 

State and the rules and other Legal Requirements of the State Corporation Commission. To be 

considered properly executed, the Contract Bonds shall include authorized signatures and titles. 
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In lieu of either or both Contract Bond(s), the Design-Builder may furnish a certified check or 

cash escrow in the face amount required for each of the bonds, which will be held for the full 

statutory period as applicable for each bond. 

103.06—Documents Required as a Condition to the Effective Date 

In addition to, and without repetition, to those items required as conditions precedent to the 

Effective Date, the executed agreement submitted by the Design-Builder shall include the 

following documents, unless the filing of any of them at a later date is specifically permitted by 

the Contract Documents, provided, however notwithstanding anything to the contrary in the 

Contract Documents, that the submission of an executed Agreement shall always be a 

precondition to the Effective Date: 

(a) Contract Documents: The Agreement executed by the Design-Builder. 

(b) Reserved 

(c) Affidavits and Documents: Affidavits and documents set forth in the Section 

102.05(g) and executed by the Design-Builder. 

(d) Reserved 

(e) Certificates of Insurance: Design-Builder shall file certificates of insurance with 

Department evidencing the coverages and limits described below in accordance 

with Article 5 of the Agreement.  All certificates shall be executed by approved 

insurance companies authorized to do business in the State with a minimum “Best 

Rating” of “A-” and shall cover the Contract Documents.  Design-Builder shall 

file notice with Department at least 30 days prior to the cancellation or reduction 

of the required insurance, and shall cease operations on the date of the 

cancellation or reduction until new insurance is in force and the same evidence of 

insurance is provided to Department.  Insurance coverage in the minimum 

amounts set forth below shall not be construed to relieve Design-Builder or 

Subcontractor(s) of liability in excess of such coverage, nor shall it preclude the 

State from taking such actions as are available to it under any other provision of 

the Contract Documents or applicable Legal Requirements.  The liability 

insurance policies required below shall specifically delete any design-build or 

similar exclusions that could compromise coverages because of the design-build 

delivery of the Project. 

(i) Contract Price Less Than or Equal to $50 Million:  If the Contract Price is 

less than or equal to $50 million, then the following requirements shall 

apply, and Design-Builder shall provide the following insurance program 

for the Project, within the Contract Price: 

(1) Workers’ Compensation and Employer’s Liability Insurance with 

statutory workers’ compensation (Coverage A) limits and 
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employer’s liability (Coverage B) limits of $1 million bodily injury 

by disease, each employee.  If necessary, coverage shall be 

extended to cover any claims under the United States 

Longshoreman’s Act and Harbor Workers Act and Jones’ Act as 

may be appropriate for the work. 

(2) Design-Builders Bodily Injury and Property Damage Liability 

Insurance:  The Design-Builder shall procure and maintain at his 

own expense, until Final Completion, insurance of the kinds and in 

the amounts specified herein.  The minimum limits of liability for 

this insurance shall be $1 million each occurrence and $2 million 

in the aggregate.  The Design-Builders Bodily Injury and Property 

Damage Liability Insurance shall cover liability of the Design-

Builder for damage because of bodily injury to, or death of Persons 

and damage to, or destruction of property, that may be suffered by 

Persons other than the Design-Builders own employees (i.e., any 

individual working on the Project or who is specified in the 

Contract Documents, who, in either case, is under the direction or 

control of or receives compensation from Design-Builder, a 

Subcontractor or a Sub-subcontractor) as a result of the negligence 

of the Design-Builder in performing the Work covered by the 

Contract. If any part of the Work is sublet, insurance meeting the 

same requirements shall be provided by for or on behalf of the 

Subcontractors and evidence of such insurance shall be submitted 

with the sublet request.  Insurance provided in compliance with 

this Section shall include liability of the Design-Builder for 

damage to or destruction of property that may be suffered by 

Persons other than the Design-Builder’s own employees as a result 

of blasting operations of the Design-Builder in performing the 

Work covered by the Contract. 

(3) Commercial General Liability Insurance.  The Design-Builder 

shall procure and maintain, at its own expense, Commercial 

General Liability Insurance until Final Completion and for three 

years thereafter, as described below.  The minimum limits of 

liability for this insurance shall be $1 million each occurrence and 

$2 million in the aggregate, applicable on a per project basis.  

Insurance provided shall include coverage for premises and 

operations, independent contractors, personal injury, contractual 

liability, and products and completed operations. In addition there 

shall be no exclusions applicable to loss caused by explosion, 

underground work, or collapse nor shall there be any exclusion for 

work within 50 feet of a railroad. There shall be no professional 

services exclusion other than CG 22 80 or equivalent in the 

Design-Builder’s Commercial General Liability Insurance. In the 
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alternative, should there be a more restrictive professional services 

exclusion on the Commercial General Liability Insurance policy 

the Design-Builder can provide evidence of Contractor’s 

Professional Liability Insurance with a minimum limit of $2 

million or evidence coverage under the professional liability policy 

required below. 

(4) Automobile Liability Insurance with a limit of at least $1 million 

combined single limit for bodily injury and property damage 

covering all owned (if any), non-owned, hired or borrowed 

vehicles on-site or off-site. 

(5) Umbrella/Excess Liability Insurance in excess of the underlying 

limits noted above for employer’s liability, commercial general 

liability, and automobile liability on a following form basis in the 

amount of $10 million per occurrence and in the annual aggregate. 

(6) Architects/Engineers Professional Liability Insurance covering the 

lead design engineer for acts, errors or omissions arising in 

connection with the Work for not less than $5 million for any one 

claim and in the aggregate.  Such insurance shall specifically 

delete any design-build or similar exclusions that could 

compromise coverage because of the design-build delivery of the 

Project.  Such insurance shall be maintained throughout the 

duration of any warranty period and for at least three years after 

the expiration of the Warranty Period. 

(7) Contractor’s Pollution Liability Insurance to indemnify for bodily 

injury or property damage or amounts which Design-Builder or its 

agents, Subcontractor(s), or employees are legally obligated to pay 

for clean up or remediation arising out of the Work undertaken 

pursuant to the Contract Documents.  Such insurance, which may 

be written on either an occurrence or claims-made basis, shall have 

minimum limits of $5 million any one claim and in the aggregate 

and shall remain in full force and effect for five years following 

Final Completion. 

(8) Builder’s Risk Insurance for physical loss, destruction, or physical 

damage to the Work.  The Builder’s Risk insurance shall cover 

Design-Builder Contractor, Department, and other Subcontractors 

of all tiers on and prior to Final Completion; provided, that the 

limits of such coverage shall be either for the full value of the 

contract or based on a maximum probable loss analysis, subject to 

Department’s prior approval of such maximum probable loss 

analysis.  In no event shall the limits of such coverage be less than 
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20 percent of the total contract value.  Further, the policy may 

include sub-limits for certain specified perils (i.e., Offsite Storage, 

Property in Transit, Expediting Expenses, Flood and Earthquake, 

Demolition and Increased Cost of Construction, Debris Removal, 

and Professional Fees/Loss adjustment expenses).  Coverage shall 

include a right to partial occupancy; transit; temporary and 

permanent works; expediting expenses; soft costs; debris removal; 

and offsite storage. 

(ii) Contract Price Greater Than $50 Million (at and following Notice to 

Proceed for Design):  If the Contract Price is greater than $50 million, 

then the following requirements shall apply at and following the Notice to 

Proceed for Design, and Design-Builder shall provide the following 

insurance program for the Project, within the Contract Price: 

(1) Workers’ Compensation and Employer’s Liability Insurance with 

statutory workers’ compensation (Coverage A) limits and 

employer’s liability (Coverage B) limits of $1 million bodily injury 

by disease, each employee.  If necessary, coverage shall be 

extended to cover any claims under the United States 

Longshoreman’s Act and Harbor Workers Act and Jones’ Act as 

may be appropriate for the Work. 

(2) Commercial General Liability Insurance including coverage for 

premises and operations, independent contractors, personal injury, 

product and completed operations, explosion, collapse and 

underground, and broad form contractual liability with limits of at 

least $2 million per occurrence and $2 million aggregate, 

applicable on a per-project basis.  Commercial General Liability 

Insurance shall be carried until Final Completion and for three 

years thereafter, as described below.  The minimum limits of 

liability for this insurance shall be $1 million each occurrence and 

$2 million in the aggregate, applicable on a per project basis.  

Insurance provided shall include coverage for premises and 

operations, independent contractors, personal injury, contractual 

liability, and products and completed operations. In addition there 

shall be no exclusions applicable to loss caused by explosion, 

underground work, or collapse. Nor shall there be any exclusion 

for work within 50 feet of a railroad. 

There shall be no professional services exclusion other than CG 22 

80 or equivalent in the Design-Builder’s Commercial General 

Liability Insurance. In the alternative, should there be a more 

restrictive professional services exclusion on the Commercial 

General Liability Insurance policy, the Design-Builder can provide 
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evidence of Contractor’s Professional Liability Insurance with a 

minimum limit of $5 million or evidence coverage under the 

professional liability insurance policy required below. 

(3) Automobile Liability Insurance with a limit of at least $2 million 

combined single limit for bodily injury and property damage 

covering all owned (if any), non-owned, hired or borrowed 

vehicles on-Site or off-Site. 

(4) Umbrella/Excess Liability Insurance in excess of the underlying 

limits noted above for employer’s liability, commercial general 

liability, and automobile liability in the amount of $25 million per 

occurrence and in the annual aggregate. 

(5) Architects/Engineers Professional Liability Insurance covering the 

lead design engineer for acts, errors or omissions arising in 

connection with the Work for not less than $5 million for any one 

claim and in the aggregate.  Such insurance shall be maintained 

throughout the duration of any warranty period and for at least 

three years after the expiration of the Warranty Period. 

(6) Contractor’s Pollution Liability Insurance to indemnify for bodily 

injury or property damage or amounts which Design-Builder or its 

agents, Subcontractor(s), or employees are legally obligated to pay 

for clean-up/remediation Work arising out of the Work undertaken 

pursuant to the Contract Documents.  Such insurance shall have 

minimum limits of $10 million any one claim and in the aggregate 

and shall remain in full force and effect for five years following 

Final Completion. 

(7) Builder’s Risk Insurance for physical loss, destruction, or physical 

damage to the Work.  The Builder’s Risk insurance shall cover 

Design-Builder Contractor, Department, and other Subcontractors 

of all tiers on and prior to Final Completion; provided, that the 

limits of such coverage may be based on a maximum probable loss 

analysis, subject to Department’s prior approval of such maximum 

probable loss analysis.  In no event shall the limits of such 

coverage be less than 60 percent of the total contract value.  

Further, the policy may include sub-limits for certain specified 

perils (i.e., Offsite Storage, Property in Transit, Expediting 

Expenses, Flood (sublimited to no less than $25 million), 

Demolition and Increased Cost of Construction, Debris Removal, 

Mobile Equipment and Professional Fees/ Loss adjustment 

expenses).  Coverage shall include a right to partial occupancy; 

earthquake; earth movement; transit; temporary and permanent 
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works; expediting expenses; soft costs; debris removal; offsite 

storage; and delayed opening. 

Design-Builder’s liability insurance set forth in Sections 103.06(e) above shall 

specifically delete any design-build or similar exclusions that could compromise 

coverages because of the design-build delivery of the Project. 

To the extent Owner requires Design-Builder to provide professional liability 

insurance for claims arising from the negligent performance of design services by 

Design-Builder, the coverage limits, duration and other specifics of such 

insurance shall be as set forth in the Contract Documents.  Any professional 

liability shall specifically delete any design-build or similar exclusions that could 

compromise coverages because of the design-build delivery of the Project.  Such 

policies shall be provided prior to the commencement of any design services 

hereunder. 

(iii) Contract Price Greater Than $50 Million (as a condition to the 

Effective Date):  If the Contract Price is greater than $50 million, then 

Design-Builder shall obtain and maintain the insurance required under 

Exhibit 103.06(e)(iii) within the Contract Price. 

(iv) Additional Insurance Requirements 

(1) Except for professional liability insurance, workers’ compensation 

insurance and employer’s insurance, Department shall be named as 

an additional insured on a primary, non-contributory basis; 

(2) With regard to workers’ compensation insurance, automobile 

liability insurance and contractor pollution liability insurance, 

Design-Builder shall place such insurance on a severability of 

interest basis for the purposes of which the insurer accepts the term 

“insured” as applying to each of the persons comprising the 

insured as if a separate policy of insurance had been issued to each 

of them (subject always to the overall policy limit not being 

increased as a result); 

(3) Other than for professional liability insurance, workers’ 

compensation insurance, employer’s liability insurance and 

property and business interruption insurance, all insurance policies 

shall be endorsed to waive cross-liability. 

(4) All policies shall allow for a waiver of subrogation for any claims 

paid under such policy, or a consent to the insured’s waiver of 

recovery in advance of loss. 
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(5) Other than for workers’ compensation insurance and automobile 

liability insurance, each policy shall be endorsed to contain a 

standard clause to the effect that Department and the other insureds 

shall not be prejudiced by an unintended and/or inadvertent error, 

omission or misdescription of the risk interest in property insured 

under the policies, incorrect declaration of values, failure to advise 

insurers of any change of risk interest or property insured or failure 

to comply with a statutory requirement; 

(6) All insurance policies shall not include defense costs within the 

limits of coverage or permit erosion of coverage limits by defense 

costs, except that defense costs may be included within the limits 

of coverage of professional and contractor pollution liability 

policies; and 

(7) All insurance policies shall provide that the coverage thereof is 

primary and noncontributory coverage with respect to all named or 

additional insureds, except for coverage that by its nature cannot 

be written as primary. 

(8) All of the aforementioned insurance coverages shall be written 

such that no deductible or self-insured retention shall exceed 

$250,000 per claim or occurrence, as applicable. 

(v) Other Insurance Provisions:  Design-Builder shall deliver to Department 

(a) policies, material forms, endorsements and premium indications of 

each insurance policy and (b) duplicate originals or copies of each Project-

specific insurance policy and endorsements for the Project coverage of 

each other insurance policy, in each case certified by Design-Builder’s 

insurance broker to be true and correct copies of such policies, forms, 

endorsements and premium indications, as a condition to receiving the 

applicable notices to proceed set forth in the Contract Documents, and 

annually thereafter no later than ten Days prior to policy renewal or 

replacement. 

(vi) Subcontractor and Sub-subcontractor Insurance Requirements:  

Design-Builder shall cause each Subcontractor and each Sub-

subcontractor, at any tier, providing work that is part of the Work 

(excluding Subcontractors who are exclusively engaged as suppliers or 

materialmen) to carry, at a minimum, the following insurance 

policies/coverages that, in each case, shall comply in all material respects, 

as determined in Department’s reasonable discretion, to other policy 

requirements set forth in this Section 103.06(e); provided, however, that 

placement on the terms and at or above the limits below, with respect to 

each policy, shall be deemed to be compliant with respect to such 



Part 5 Poplar Creek Project Phase A (part of the Route 121 Project) 

Division I Amendments Buchanan County, Virginia 

Dated as of July 6, 2016 Project No. 0121-013-793, P102, R201, C501, D601 

Commonwealth of Virginia 

Virginia Department of Transportation 

Page 12 of 77 
 

corresponding terms and policy limits.  Each policy shall name both 

Design-Builder and Department as additional insureds and expressly state 

the same as being on a primary, non-contributory basis. 

(1) Worker’s Compensation (statutory) and Employer’s Liability 

Insurance (minimum policy limit of $500,000). 

(2) Commercial General Liability Insurance (minimum policy limit of 

$1 million per occurrence and $1 million annual aggregate, on a 

project-specific basis). 

(3) Business Automobile Insurance (minimum combined single limit 

of $1 million). 

(4) Umbrella/Excess Liability Insurance (minimum $4 million per 

occurrence and annual aggregate); provided, however, that 

Department may elect, in its sole discretion, and prior to Design-

Builder letting the Subcontract (or any Subcontractor letting the 

Sub-subcontract), to reduce the policy limit with respect to that 

Subcontract or Subcontractor (or Sub-subcontractor) or to 

otherwise modify or waive this requirement. 

103.07—Reserved 

103.08—Contract Audit 

Design-Builder shall permit Department to audit, examine, and copy all documents, 

computerized records, electronic mail, or other records of Design-Builder relating to the Project 

until expiration of the Warranty Period and for a period of not less than five years after the later 

of the date of Final Payment, or the date Design-Builder is declared in default of Contract 

Documents, or the date of termination of the agreement between the parties. The documents and 

records shall include: 

(a) Those that were used to prepare and compute Design-Builder’s proposal and 

values within the Contract Documents, prepare all schedules used on the Project, 

record the progress of Work on the Project, accounting records, purchasing 

records, personnel payments or records necessary to determine employee 

credentials, vendor payments and written policies and procedures used to record, 

compute and analyze all costs incurred on the Project, including those used in the 

preparation or presentation of claims to Department. 

(b) Records pertaining to the Project as Department may deem necessary in order to 

permit adequate evaluation and verification of Design-Builder’s compliance with 

the Contract Documents, compliance with Department’s business policies, and 

compliance with provisions for pricing Change Orders or claims submitted by 

Design-Builder or Subcontractors, shall be made available to the auditor(s) at 
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Department’s request. Design-Builder shall make its personnel available for 

interviews when requested by Department. 

(c) Upon request, Design-Builder shall provide Department with data files on data 

disks, or other suitable alternative computer data exchange format. Data furnished 

by Design-Builder that cannot be verified shall be subject to a complete audit by 

Department. 

Design-Builder shall cause the requirements of this provision to be made applicable to 

Subcontractors (and Subcontractors shall be made to cause the requirements of this provision to 

be made applicable to Sub-subcontractors). Design-Builder shall cooperate and shall cause all 

related parties to furnish or make available in an expeditious manner all such documents and 

records upon an audit request in accordance with the terms of this Section 103.08. Design-

Builder shall be forthcoming in disclosing all sources and locations of media. 

Design-Builder shall provide timely access to records for the audit and provide timely acceptable 

facilities for the audit. Failure on the part of Design-Builder to afford Department timely access 

or proper facilities for the audit will be considered failure to cooperate and will result in 

disqualification as a Design-Builder in accordance with the Contract Documents and Legal 

Requirements and other publicly-available Department policies pertaining to Prequalification, as 

may be amended from time to time. 

Upon completion of the audit, any adjustments or payments due by Design-Builder as a result of 

the audit shall be made within 60 days from presentation of Department’s findings to Design-

Builder.  There shall be no adjustment to the original Contract Price as the result of the audit. 

Failure on the part of Design-Builder to make payment may result in disqualification as a 

Design-Builder in accordance with the Contract Documents and Legal Requirements and other 

publicly-available Department policies pertaining to Prequalification, as may be amended from 

time to time. 

If Design-Builder disagrees with the findings of Department’s audit, Design-Builder may appeal 

the decision in accordance with dispute resolution provisions set forth in the General Conditions, 

except that the provision for Design-Builder to submit a claim within 60 days after final payment 

shall not apply. If Design-Builder elects to appeal the decision of the audit it shall within 60 days 

of the date of the notice of Department’s findings submit a written request to appeal the decision 

to the Engineer. Failure on the part of Design-Builder to file a claim disputing Department’s 

audit within 60 days shall be interpreted as a waiver of any claim for dispute of Department’s 

findings. 

103.09—Reserved 

SECTION 104—SCOPE OF WORK 

104.01—Intent of Contract 
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The intent of the Contract Documents is to provide for completion of the Work specified therein 

within the Contract Price and Contract Times.  Further it is understood that Design-Builder shall 

execute the Work under the Contract Documents as an independent Design-Builder and not as an 

agent of Department, the Commissioner or the Board, except as may otherwise be set forth 

expressly in the Contract Documents. 

104.02—Alteration of Quantities or Character of Work 

(a) General 

Department reserves the right to make, in writing, at any time during the Work, 

such changes in quantities and such alterations in the Work as are necessary to 

complete the Project satisfactorily in accordance with the intent of the Contract 

Documents. Such changes shall be administered under Article 9 of the General 

Conditions, and shall not invalidate the Contract Documents or release the Surety, 

and Design-Builder shall agree to perform the Work as altered. No change, 

alteration, or modification in or deviations from the Contract Documents, or the 

giving by Department of any extension of time for the performance of the Work, 

or the forbearance on the part of Department shall release or exonerate in whole 

or in part either Design-Builder or any Surety on the obligations of any bond 

given in connection with the Contract Documents. Neither Department nor 

Design-Builder shall be under any obligation to notify the Surety/ies of any such 

alteration, change, extension, or forbearance notice thereof being expressly 

waived. Any increase in the Contract Price shall automatically result in a 

corresponding increase in the penal amount of the bonds without notice to or 

consent from the Surety, such notice and consent being hereby waived. Decreases 

in the Contract Price shall not, however, reduce the penal amount of the bonds 

unless specifically provided in any Change Order as authorized in accordance 

with the provisions of Section 109.05 decreasing the Scope of Work. 

(b) Value Engineering Proposals 

Design-Builder may submit to Department written Value Engineering Proposals 

(“VEP”) for modifying the requirements of Contract Documents for the purpose 

of reducing the total Contract Price or Contract Times without reducing the design 

capacity or quality of the finished product. If the VEP is accepted by Department, 

the net savings or reduction of Contract Times shall be equally divided by 

Department and Design-Builder. 

Each VEP shall result in a net savings over the Contract Price or Contract Times 

without impairing essential functions and characteristics of the item(s) or of any 

other part of the Project, including service life, reliability, economy of operation, 

ease of maintenance, aesthetics, and safety. At least the following information 

shall be submitted with each VEP: 

• Statement that the proposal is submitted as a VEP 
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• Statement concerning the basis for the VEP benefits to Department and an 

itemization of the Work Packages and requirements affected by the VEP 

• Detailed estimate of the cost under the Contract Documents and under the 

VEP 

• Proposed specifications and recommendations as to the manner in which 

the VEP changes are to be accomplished 

• Statement as to the time by which a Change Order adopting the VEP must 

be issued so as to obtain the maximum cost-effectiveness 

Department will process the VEP in the same manner as prescribed for any other 

proposal that would necessitate issuance of a Change Order.  Department may 

accept a VEP in whole or part by issuing a Change Order that will identify the 

VEP on which it is based. Department shall not be liable to Design-Builder for 

failure to accept or act on any VEP submitted pursuant to these requirements or 

for delays in the Work attributable to any VEP. Until a VEP is put into effect by a 

Change Order, Design-Builder shall remain obligated to the terms and conditions 

of the Contract Documents. If an executed Change Order has not been issued by 

the date on which Design-Builder’s proposal specifies that a decision should be 

made or such other date as Design-Builder may subsequently have specified in 

writing, the VEP shall be deemed rejected. 

The Change Order effecting the necessary modification of the Contract 

Documents will establish the net savings agreed on, provide for adjustment of the 

Contract Price, or Contract Time(s), and indicate the net savings. Design-Builder 

shall absorb all costs incurred in preparing a VEP. Costs for reviewing and 

administering a VEP will be borne by Department. Department may include in the 

Change Order any conditions it deems appropriate for consideration, approval, 

and implementation of the VEP. Design-Builder’s 50 percent share of the net 

savings or Contract Time(s) shall constitute full compensation to it for effecting 

all changes pursuant to the Contract Documents. 

Unless specifically provided for in the Change Order authorizing the VEP, 

acceptance of the VEP and performance of the Work thereunder will not change 

the Contract Time. 

Department may adopt a VEP for general use in contracts administered by 

Department if it determines that the VEP is suitable for application to other 

contracts. VEPs identical with or similar to previously submitted VEPs will be 

eligible for consideration and compensation under these provisions if they have 

not been previously adopted for general application to other contracts 

administered by Department. When a VEP is adopted for general use, 

compensation pursuant to these requirements will be applied only to those 
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awarded contracts for which the VEP was submitted prior to the date of adoption 

of the VEP. 

Department will be the sole judge of the acceptability of a VEP. The requirements 

herein apply to each VEP initiated, developed, and identified as such by Design-

Builder at the time of its submission to Department. However, nothing herein 

shall be construed as requiring Department to approve a VEP. 

Subject to the provisions herein, Department or any other public agency shall 

have the right to use all or part of an accepted VEP without obligation or 

compensation of any kind to Design-Builder. 

104.03—Reserved 

SECTION 105—CONTROL OF WORK 

105.01—Notices to Proceed 

Department will issue Notices to proceed in accordance with the Agreement. The 

commencement of Work and the Contract Time will start as set forth in the Agreement.  In no 

case shall Work begin before the Effective Date.  Design-Builder shall notify Department at least 

three days prior to the date on which Work will begin. 

Department shall promptly identify the Engineer’s authorized representative who is responsible 

for written directives and changes to the Contract Documents. Department will contact Design-

Builder after the Agreement Date to arrange a pre-construction conference. 

If Design-Builder, for matters of its convenience, wishes to begin Work later than 15 days from 

the date of a Notice to proceed, it shall make such a request in writing to the Engineer promptly 

after the respective date of the Notice to proceed, but in no case more than three days thereafter. 

If Design-Builder’s requested start date is acceptable to the Engineer, Design-Builder will be 

notified in writing; however, the Contract Time will not be adjusted but will remain binding. 

Design-Builder’s request to adjust the start date for the Work shall not be a basis for claim that 

the time resulting from Design-Builder’s requested start date, if accepted by the Engineer, is 

insufficient to accomplish the Work nor shall it relieve Design-Builder of its responsibility to 

perform the Work in accordance with the Scope of the Work and requirements of the Contract 

Documents. 

105.02—Reserved 

105.03—Authorities of Project Personnel 

(a) Authority of Department 

During prosecution of the Work with respect to Design Work, consistent with 

Section 2.4.3 of the General Conditions, Department will answer all questions that 
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may arise as to the quantity, quality, and acceptability of Materials furnished and 

Work performed; rate of progress of the Work; interpretation of the Contract 

Documents; acceptable fulfillment of the Contract Documents by Design-Builder; 

disputes and mutual rights between Design-Builder and Separate Contractors; and 

compensation. 

Department has the authority to suspend the Work wholly or in part if Design-

Builder has created conditions that are unsafe or fails to correct conditions that are 

unsafe for workers or the general public. Department has the authority to suspend 

the Work wholly or in part if Design-Builder  fails, after written notice from the 

Department and failure to cure the same within 30 days after such notice, to carry 

out the provisions of the Contract Documents.  Such suspensions shall not be 

counted toward time frames associated with Department-initiated suspensions 

under Article 11 of the General Conditions.  Department may also suspend Work 

for such periods as it may deem necessary because of catastrophic or 

extraordinary weather conditions, as listed in Section 8.2.1 of the General 

Conditions, if Department determines such conditions to be unsuitable for 

prosecution of the Work, or any other condition or reason deemed to be in the 

public interest. 

Department may issue written clarifications or directives that either enhance or 

alter the Contract Documents and may order such Work as may be necessary to 

complete the Project satisfactorily, subject to Design-Builder’s rights to 

adjustment of the Contract Time or Contract Sum as set forth in the General 

Conditions. 

(b) Authority of Inspector 

Inspectors designated by Department are authorized to inspect all Work 

performed and Materials furnished. Inspection may extend to all or any part of the 

Work and to the preparation, fabrication, and manufacture of the Materials to be 

used. The Inspector is not authorized to alter or waive the provisions of the 

Contract Documents, or make changes to the Contract Documents. 

The Inspector is not authorized to adjudge achievement of any Milestone, approve 

any operation or item, or act as foreman for Design-Builder. However, the 

Inspector will have the authority to reject defective Work and Material and 

suspend the Work that is being improperly performed, subject to the concurrence 

of the Engineer. Such inspection shall not relieve Design-Builder of any 

obligation to furnish acceptable Materials or provide completed construction that 

is in accordance with the requirements of the Contract Documents. 

The Inspector will exercise only such additional authority as may be delegated by 

the Engineer. The Engineer will advise Design-Builder in writing of delegations 

of authority that will affect its operations. 
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105.04—Gratuities 

Gifts, gratuities, or favors shall not be given or offered by Design-Builder to personnel of 

Department. A gift, gratuity, or favor of any nature whatsoever or offer of such by Design-

Builder to personnel of Department shall be a violation of this provision. 

Design-Builder shall not employ any personnel of Department for any services without the prior 

written consent of Department. 

If Department determines after investigation that Design-Builder or Design-Builder’s employees, 

representatives, or agents of any Person acting in its behalf have violated this provision, 

Department may terminate the agreement between the parties for cause pursuant to Section 11.2 

of the General Conditions. Any implicated employees, agents, or representatives of Design-

Builder may be prohibited from working on any contract awarded by Department for the period 

of disqualification. 

105.05—Character of Workers, Work Methods, and Equipment 

(a) Workers 

Workers shall have sufficient skill and experience to perform properly the Work 

assigned to them. Workers engaged in special or skilled work shall have sufficient 

experience in such work and in the operation of Equipment required to perform it 

properly and satisfactorily. 

Any Person employed by Design-Builder, any Subcontractor or any Sub-

subcontractor who, in the opinion of Department, does not perform its Work in a 

proper and skillful manner or is intemperate or disorderly shall, when directed in 

writing by Department, be removed by Design-Builder or Subcontractor 

employing the individual and shall not be employed again on any portion of the 

Work without the written approval of Department. If Design-Builder fails to 

remove the individual or to furnish suitable and sufficient personnel for proper 

prosecution of the Work, Department may withhold all amounts that are or may 

become due Design-Builder and may suspend the Work until Design-Builder has 

complied with Department directive. 

(b) Equipment 

Equipment shall be of sufficient size and in such mechanical condition as to 

comply with the requirements of the Work and produce a satisfactory quality of 

Work. Equipment shall be such that no damage to the Roadbed, Roadway, 

adjacent property, or other Roadways or danger to the public will result from its 

use. Department may order the removal and require replacement of unsatisfactory 

Equipment. 

(c) Work Methods 
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When methods and Equipment to be used by Design-Builder are not prescribed in 

the Contract Documents, Design-Builder is free to use whatever methods or 

Equipment it feels will accomplish the Work in conformity with the requirements 

of the Contract Documents. 

When the Contract Documents specify that construction be performed by the use 

of particular methods and Equipment, they shall be used unless others are 

authorized by Department. If Design-Builder desires to use a different method or 

type of Equipment, it may request permission from Department to do so. The 

request shall be in writing and shall include a full description of the methods and 

Equipment it proposes to use and an explanation of the reasons for desiring to 

make the change. If permission is not given, Design-Builder shall use the 

specified methods and Equipment. If permission is given, it will be on the 

condition that Design-Builder shall be fully responsible for producing 

construction Work in conformity with requirements and Specifications set forth in 

the Contract Documents.  If, after trial use of the substituted methods or 

Equipment, Department determines that the Work produced does not conform to 

the requirements of the Contract Documents, Design-Builder shall discontinue the 

use of the substitute method or Equipment and shall complete the remaining 

construction with the specified methods and Equipment. Design-Builder shall 

remove any deficient Work and replace it with Work of the specified quality or 

take such other corrective action as Department may direct.  Except to the extent 

permitted under, and subject to the requirements of, Section 104.02(b) of these 

Division I Amendments, or otherwise agreed by Department in its sole discretion, 

no change will be made in the basis of payment for the construction items 

involved or the Contract Times as the result of authorizing or denying a change in 

methods or Equipment under these provisions. 

105.06—Subcontracting 

Design-Builder shall perform with its own organization Work amounting to not less than 30 

percent of the original Contract Price unless otherwise specified in the Contract Documents. 

Design-Builder shall not subcontract any part of the Work to a contractor who is not prequalified 

with Department in accordance with the requirements of Section 102.01, unless otherwise 

indicated in the Contract Documents. This restriction does not apply to Specialty Items, 

consultants, manufacturers, materialmen, suppliers, or haulers. Consent to subcontract or 

otherwise dispose of any portion of the Work shall not relieve Design-Builder of any 

responsibility for the fulfillment of the entire Work and completion of the Project in accordance 

with the Contract Documents. 

105.07—Cooperation of Design-Builder 

Design-Builder shall give the Work the constant attention necessary to facilitate quality and 

progress and shall fully cooperate with Department, and other contractors involved in the 

prosecution of the Work. If any portion of the Project is located within the limits of a 
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municipality, military installation, or other federally-owned property, Design-Builder shall 

cooperate with the appropriate officials and agents in the prosecution of the Work to the same 

extent as with Department. 

Design-Builder shall have on the Project during prosecution of Work a competent 

Superintendent capable of reading and understanding the Contract Documents and experienced 

in the type of Work being performed who shall receive instructions from Design-Builder or 

Department or Department’s Representatives. The Superintendent shall have full authority to 

execute the orders and directions of Department within a reasonable time and supply promptly 

such Materials, Equipment, tools, labor, and incidentals as may be required. 

105.08—Cooperation With Regard to Utilities 

The adjustment of Utilities consists of the relocation, removal, replacement, rearrangement, 

reconstruction, improvement, disconnection, connection, shifting, or altering of an existing 

Utility facility in any manner. 

As part of the Work, if any existing public or private Utilities require adjustment, then as 

between Design-Builder and Department, Design-Builder shall perform all such adjustments, in 

coordination with the Utility owners (to include, if elected, a separate agreement with any such 

Utility owner to have Utility owner perform adjustments with respect to its Utility; provided, 

however, that in such case, for purposes of the Contract Documents, such adjustment Work shall 

be deemed to be Design-Builder’s Work). If technical specifications within any such separate 

agreements with a Utility owner conflicts, or could be deemed to conflict, with the Technical 

Requirements, Design-Builder shall present such conflict or potential conflict to such Utility 

owner in advance of executing any such separate agreement with the Utility owner, and 

Department will work with Design-Builder to resolve such conflict.  Design-Builder is on notice 

that some of the Utilities may be adjusted within the Project ROW simultaneously with Project 

construction operations. 

Design-Builder shall coordinate Project construction with planned utility adjustments and take 

all necessary precautions to prevent disturbance of the Utility facilities. 

Design-Builder shall report to Department any failure on the part of the Utility owner to 

cooperate or proceed with the planned utility adjustments. 

Design-Builder shall perform utility work under the Contract Documents in a manner that will 

cause the least inconvenience to the Utility owner and those being served by the Utility owner. 

Existing, adjusted, or new Utility facilities that are to remain within the Project ROW shall be 

properly protected by Design-Builder to prevent disturbance or damage resulting from 

construction operations. If during prosecution of the Work Design-Builder encounters an existing 

Utility that requires adjustment, it shall not interfere with the Utility but shall take the proper 

precautions to protect the facility and shall promptly notify Department of the need for 

adjustment. 
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Design-Builder shall contact known Utility owners to determine the nature, extent, and location 

of existing, adjusted, or new Utility facilities.  All costs resulting therefrom shall be deemed 

included in the Contract Price, and all such Work shall be accomplished within the Contract 

Time(s) including, as applicable, any temporary or permanent adjustment of Utilities for the 

Design-Builder’s or Utility’s benefit directed, or approved, by the Utility, responsibility for the 

costs of which to be agreed between Design-Builder and the applicable Utility/ies. 

If Design-Builder desires the temporary or permanent adjustment of Utilities for its own benefit, 

it shall conduct all negotiations with the Utility owners and pay all costs in connection with the 

adjustment. 

Except as provided in the General Conditions, Department will not be responsible for any claims 

for additional compensation from Design-Builder resulting from delays, inconvenience, or 

damage sustained by it attributable to interference by Utility appurtenances or the operation of 

moving the same. 

105.09—Reserved 

105.10—Plans and Working Drawings 

(a) Reserved 

(b) Plans 

Design-Builder shall furnish all Plans consisting of general drawings and showing 

such details as are necessary to give a comprehensive understanding of the Work 

specified. Except as otherwise shown on the Plans, dimensions shown on the 

Plans are measured in the respective horizontal or vertical planes. Dimensions that 

are affected by gradients or vertical curvatures shall be adjusted as necessary to 

accommodate actual field conditions and shall be specifically denoted on the 

Working Drawings. 

(c) Working Drawings 

Design-Builder shall furnish Working Drawings and maintain a set for 

Department as may be required. Working drawings shall not incorporate any 

changes from the requirements of the Contract Documents unless the changes are 

specifically denoted, together with justification, and are approved in writing by 

Department. Design-Builder shall identify Working Drawings and submittals by 

the complete state project and job designation numbers. Items or component 

Materials shall be identified by the specific Work Package number and 

Specification reference in the Contract Documents. 

Design-Builder shall provide four sets of any submittal. If a railroad, 

municipality, or other entity as specified in the Contract Documents is required to 

review the Working Drawings, the reviewed Working Drawings will be returned 
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within 45 days from the date of receipt by Department. If the Working Drawings 

are not returned by the time specified, no additional compensation will be 

allowed, but Design-Builder may submit, in accordance with the applicable 

requirements of the Contract Documents, a request for a time extension. Upon 

completion of the Work, the original tracings, if required, shall be supplied to 

Department. 

Approved deviations from the Contract Documents requirements initiated by 

Design-Builder shall be requested in writing prior to any such deviation being 

incorporated into the Work and, if approved, clearly identified on the Working 

Drawings. Explicit supporting justification shall be furnished specifically 

describing the reason for the requested deviations as well as any impact such 

deviations shall have on the Schedule of Record and Contract Time(s). Failure to 

address time or other impacts associated with Design-Builder’s request will be 

cause for rejection of Design-Builder’s request. Deviations from the requirements 

of the Contract Documents shall not be made unless authorized by the Engineer.  

If authorized by the Engineer, such authorization shall not relieve Design-Builder 

from the responsibility for complying with the requirements of the Contract 

Documents for a fully functional finished Work item as specified or designed. 

Upon completion of the Work, Working Drawings indicating the actual as-

constructed field conditions shall be supplied to Department. 

Design-Builder may authorize the fabricator in writing to act for it in matters 

relating to Working Drawings. Such authorization shall have the force and effect 

of any other representative of Design-Builder’s organization. 

.1 Steel Structures 

Working drawings for steel structures, including metal handrails, shall 

consist of shop detail, erection, and other working drawings showing 

details, dimensions, sizes of units, and other information necessary for the 

fabrication and erection of metal work.  Such drawings shall be signed and 

sealed by a PE. 

.2 Falsework 

Working drawings for Falsework supporting a bridge superstructures shall 

be signed and sealed by a PE. 

.3 Concrete Structures and Prestressed Concrete Members 

Working drawings for concrete structures and prestressed concrete 

members shall provide such details as required for the successful 

prosecution of the Work. Drawings shall include plans for items such as 

prestressing strand details and elongation calculations, location of lift 
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points, Falsework, bracing, centering, Formwork, masonry, layout 

diagrams, and bending diagrams for reinforcing steel when necessary or 

when requested. Such drawings shall be signed and sealed by a PE. 

.4 Lighting, signal and pedestal poles, overhead and Bridge mounted 

sign structures, breakaway support systems, anchor bolts, framing 

units, panels, and foundations. 

Prior to fabrication or construction, Design-Builder shall submit for 

review one original and six copies of each Working Drawing and design 

calculation for lighting, signal and pedestal poles, overhead and Bridge 

mounted sign structures, breakaway support systems, anchor bolts, 

framing units, panels, and foundations.  All sheets of these submittals shall 

include the PE’s signature and seal.  Certification for foundations will be 

required only when the designs are furnished by Design-Builder.  The 

designs shall be in accordance with the specific editions of the AASHTO 

Standard Specifications for Structural Supports for Highway Signs, 

Luminaires, and Traffic Signals as required in Section 700.  Such designs 

shall be signed and sealed by a PE. 

.5 Reinforced Concrete Pipe 

When specified, and prior to manufacture of reinforced concrete pipe, 

Design-Builder shall furnish to Department a certification of the 

acceptability of the design of such pipe, as determined from a review that 

has been signed and sealed by a PE. Such certification shall cover all 

design data, supporting calculations, and Materials. Pipe designs 

previously certified or approved by Department will not require 

recertification. 

105.11—Conformity with Contract Documents 

Values for Materials to be used in, or in connection with, the Work shall conform to the specified 

values or range of values specified in the Contract Documents. Less than complete conformity 

may be tolerated by Department if obtaining exact or complete conformity would not be feasible 

and then only if authorized by Department. 

Permissible tolerances for the elevation of Subgrade and the Paved Road and for the thickness of 

the various courses of Pavement Structure are specified in the Contract Documents. If permissive 

tolerances are exceeded or if consistent deviations from the Contract Documents or abrupt 

changes in grade occur, even though within the tolerances, the affected areas shall be 

reconstructed to conform to the specified tolerance and provide a smooth riding surface. 

When the Contract Documents require the finished surface to tie into any structural item whose 

elevation is fixed, the elevation of the finished surface must coincide with the elevation of the 

structural item. 
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105.12—Coordination of Contract Documents 

Design-Builder shall not take advantage of any obvious or apparent error or omission in the 

Contract Documents. If Design-Builder discovers an error or omission, it shall timely notify 

Department of the corrections in accordance with the Contract Documents and make such 

corrections as necessary for fulfilling the intent of the Contract Documents. 

105.13—Construction Stakes, Lines, and Grades 

Design-Builder shall perform all construction and other surveying that Design-Builder deems 

necessary to construct this Project in accordance with the Contract Documents. The cost for all 

surveying performed by Design-Builder is included in the Contract Price. All construction 

surveys shall be performed under the direct supervision of a land surveyor duly registered and 

licensed in the State. 

105.14—Maintenance during Construction 

Design-Builder shall prosecute its Work so as to avoid obstructions to traffic to the greatest 

extent practicable. Design-Builder shall provide for the safety and convenience of the general 

public and residents along the Roadway and the protection of Persons and property. 

Roadways closed to traffic shall be protected by barricades and other warning devices as 

required by Department. Barricades and warning devices shall be illuminated where required 

during periods of darkness and low visibility. Design-Builder shall erect warning devices in 

advance of a location on the Project where operations or obstructions may interfere with the use 

of the Roadway by traffic and at all intermediate points where the new Work crosses or coincides 

with an existing Roadway. Design-Builder shall maintain sign faces and reflective surfaces of 

warning devices in a clean and visible condition. Design-Builder shall cover or remove signs 

when the messages thereon are not applicable. Barricades, warning signs, lights, temporary 

signals, and other protective devices shall conform to the requirements of Section 512 of the 

Standard Specifications. 

Design-Builder shall maintain the Work from the Effective Date until the earlier of termination 

of the Agreement and Final Completion. Maintenance shall be inherent to the continuous and 

effective Work prosecuted day-by-day with adequate Equipment and forces to such end that the 

Roadway and structures are sustained in a safe and satisfactory condition at all times. 

When the Contract Documents specify placing a course on another course or Subgrade 

previously constructed, Design-Builder shall maintain the previous course or Subgrade in 

accordance with the requirements of the Contract Documents during all construction operations. 

That portion of the Work that involves completion of Stable Drive shall be kept open to all 

traffic while undergoing improvements unless otherwise permitted in the Contract Documents. 

Design-Builder shall keep the portion of the Project being used by public, pedestrian, and 

vehicular traffic in such condition that traffic will be safely and adequately accommodated. 
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However, removal of snow and control of ice on Roads within the Project ROW and open to 

public travel will be performed by Department. 

Design-Builder shall bear all costs of performing maintenance Work before Substantial 

Completion and all costs of constructing and maintaining necessary approaches, crossings, 

intersections, and other features without direct compensation except as provided for herein. 

When Design-Builder confines its operation to the surface of the Roadway and reasonable width 

of the Shoulder and the surface is disturbed or damaged by its operations or Equipment, it shall 

be responsible for the restoration and maintenance of the surface that is disturbed or damaged. 

(a) Detours: Detours may be indicated in the Contract Documents or may be used 

with the approval of Department. Unless otherwise designated in the Contract 

Documents, Design-Builder will furnish and erect all directional markings for 

through traffic on off-Project detours authorized or requested by Department. 

Detours over existing State Roads will be designated, marked, and such 

designations and marks (but not Roads) maintained by Design-Builder. If any part 

of the Project is located wholly or in part within the corporate limits of a 

municipality and through traffic is to be detoured at the request of the 

municipality, the municipality will provide and maintain the detours within the 

corporate limits and will furnish and erect all directional markings. The provision 

of detours and marking of alternate routes will not relieve Design-Builder of the 

responsibility for ensuring the safety of the public or from complying with any 

requirements of the Contract Documents affecting the rights of the public on the 

Site, including those concerning lights and barricades. Maintenance of all other 

detours shall be the responsibility of Design-Builder. 

(b) Maintenance of Traffic during Suspension of the Work: During any 

suspension of Work, and in respect of that portion of the Work that involves 

completion of the at-grade connections with Route 604 of Route 615 and Stable 

Drive, Design-Builder shall temporarily open to traffic such portions of the 

Project and temporary Roadways as may be agreed upon by Design-Builder and 

Department. 

(c) Flagging Traffic: Certified flaggers shall be provided in sufficient number and 

locations as necessary for control and protection of vehicular and pedestrian 

traffic in accordance with the requirements of the Virginia Work Area Protection 

Manual (“VWAPM”). Flaggers shall be able to communicate to the traveling 

public in English while performing the job duty as a flagger at the flagger station. 

Flaggers shall use sign paddles to regulate traffic in accordance with the 

requirements of the VWAPM. 

Certification for flaggers will be awarded upon a candidate’s satisfactory 

completion of an examination. Certification cards shall be carried by flaggers 

while performing flagging duties. Flaggers found not to be in possession of their 

certification card shall be removed from the flagging site and operations requiring 
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flagging will be suspended by Department. Further, flaggers performing duties 

improperly will have their certifications revoked. 

(d) Delays: Unless indicated in the Contract Documents or otherwise approved by 

Department, two-way traffic shall be maintained at all times. Design-Builder shall 

not stop traffic without permission of Department. 

If one-way traffic is approved, Design-Builder shall provide flaggers to direct the 

traffic. When specified in the Contract Documents as a Work Package, pilot 

vehicles shall be furnished in accordance with the requirements of Section 512 of 

the Standard Specifications.  Upon request from Design-Builder and where 

deemed appropriate by Department, Department will install traffic signals that 

may be used for the control of one-way traffic. Design-Builder shall pay the costs 

of installation, electrical service, maintenance or repair Work, and a 

predetermined rental charge per day for the signals and removal when no longer 

needed. 

(e) Connections and Entrances: Connections with other Roads and public and 

private entrances shall be kept in a reasonably smooth condition at all times. 

Stabilization or surfacing Material shall be applied to connections and entrances. 

Design-Builder shall schedule construction operations so that approved 

continuous access is provided for all property adjacent to the construction when 

the property is shown in the Contract Documents to require access. When 

Frontage Roads are shown in the Contract Documents, they shall be constructed 

prior to the closing of any access routes unless other approved access is provided 

and is acceptable to the property owner. 

Connections or entrances shall not be disturbed by Design-Builder until 

necessary. Once connections or entrances have been disturbed, they shall be 

maintained and completed as follows: 

.1 Connections: Connections that had an original paved surface shall be 

brought to a grade that will smoothly and safely accommodate vehicular 

traffic through the intersection, using temporary pavement as soon as 

practicable after connections are disturbed. Connections that had an 

original unpaved surface shall be brought to a grade that will smoothly and 

safely accommodate vehicular traffic through the intersection, using either 

the required Material or a temporary aggregate stabilization course that 

shall be placed as soon as practicable after connections are disturbed. 

If there are delays in prosecution of Work for connections, connections 

that were originally paved shall have at least two lanes maintained with a 

temporary paved surface. Those that were not originally paved shall be 

maintained with a temporary aggregate stabilization course. 
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.2 Entrances: Entrances shall be graded concurrently with the Roadway 

with which they intersect. Once an entrance has been disturbed, it shall be 

completed as soon as is practicable, including placing the required Base 

Course and Surface Course or stabilization. If the entrance must be 

constructed in stages, such as when there is a substantial change in the 

elevation of the Roadway with which it intersects, the surface shall be 

covered with a temporary aggregate stabilization course or other suitable 

salvaged Material until the entrance can be completed and the required 

Base Course and Surface Course or stabilization course can be placed. 

(f) Grading Operations: When Design-Builder elects to complete the rough grading 

operations for the entire Project or exceed the length of one full day’s surfacing 

operations; the rough-grade shall be machined to a uniform slope from the top 

edge of the existing pavement to the ditch line. 

When the surface is to be widened on both sides of the existing pavement, 

construction operations involving grading or paving shall not be conducted 

simultaneously on sections directly opposite each other. 

The surface of pavement shall be kept free from soil and other materials that 

might be hazardous to traffic. Prior to opening of new pavement to traffic, 

Shoulders shall be roughly dressed for a distance of three feet from the edge of 

the paved surface. 

(g) Obstruction Crossing Roadways: Where Design-Builder places obstructions 

such as suction or discharge pipes, pump hoses, steel plates, or any other 

obstruction that must be crossed by vehicular traffic; they shall be bridged as 

directed by Department at Design-Builder’s expense. Traffic shall be protected by 

the display of warning devices both day and night. If operations or obstructions 

placed by Design-Builder damage an existing traveled Roadway, Design-Builder 

shall cease operations and repair damages to the Roadway at no additional cost to 

Department. 

(h) Patching Operations: Where existing hydraulic cement concrete pavement is to 

be patched, the operation of breaking and excavating old pavement shall extend 

for a distance of not more than two miles. Patching shall be coordinated with 

excavating so that an area of not more than one-half mile in which excavated 

patches are located shall be left at the end of any day’s work. Necessary 

precautions shall be taken to protect traffic during patching operations. 

(i) Temporary Structures: Design-Builder shall construct, maintain, and remove 

Temporary Structures and approaches necessary for use by traffic. After new 

structures have been opened to traffic, Temporary Structures and approaches shall 

be removed. The materials contained therein shall remain the property of Design-

Builder. 
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The proposed design of Temporary Structures shall be submitted to Department 

prior to the beginning of construction in accordance with the requirements of 

Section 105.10. 

(j) Failure to Maintain Roadbed, Roadway or Structures: If Design-Builder fails 

to remedy unsatisfactory maintenance in a timely manner after receipt of a notice 

by Department, Department may proceed with adequate forces, Equipment, and 

Material to maintain the Project. If Design-Builder fails to remedy timely after 

notification by Department of unsatisfactory maintenance that presents an unsafe 

condition, as judged by Department in its sole discretion, then Department may 

proceed with adequate forces, Equipment, and Material to maintain the Project so 

as to remediate the unsafe condition.  In each case, the cost of the maintenance, 

plus 25 percent for supervisory and administrative personnel, will be deducted 

from amounts due Design-Builder for the Project. 

(k) Haul Route: Design-Builder shall select haul routes between the Project and 

Material source(s) that will minimize disturbance to the community. Design-

Builder shall furnish to Department, for review, its plan for the haul route and for 

minimizing the adverse effects of hauling operations on Persons who reside 

adjacent to the haul route or Persons who otherwise use a portion of the haul route 

for ingress or egress to their residential or Project Activities. Department may 

select alternate haul routes, divide the hauling traffic over several routes, and 

impose other restrictions deemed necessary to minimize the impact of the hauling 

operation on local residents. 

(l) Opening Sections of Projects to Traffic 

When specified in the Contract Documents or when directed by Department, 

portions of the Project may be opened to traffic. Such opening shall not constitute 

acceptance of the Work or any part thereof or a waiver of any provision of the 

Contract Documents. 

On any section of the Work opened by order of Department where the Contract 

Documents does not provide for traffic to be carried through the Work, Design-

Builder will not be required to assume any expense entailed in maintaining the 

Road for traffic. Such expense will be borne by Department or will be 

compensated for in accordance with the requirements of Section 109.05. Repair of 

slides and repair of damage attributable to traffic will be compensated for in 

accordance with the requirements of Section 109.05. Slides shall be removed by 

Design-Builder in accordance with the requirements of Section 303 of the 

Standard Specifications. 

On any section of the Work opened by order of Department where the Contract 

Documents do not provide for traffic to be carried through the Work, any 

additional cost for the completion of other items of Work that are required 
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because of the changed working conditions will be compensated in accordance 

with the requirements of Section 109.05. 

If Design-Builder is not continuously prosecuting the Work to the satisfaction of 

Department, it shall not be relieved of the responsibility for maintenance during 

the period any section is opened to traffic prior to Final Completion. Any expense 

resulting from the opening of such portions under these circumstances, except 

slides, shall be borne by Design-Builder. Design-Builder shall conduct the 

remainder of the construction operations so as to cause the least obstruction to 

traffic. 

Design-Builder shall provide at least one person on the Site during all Work 

operations who is currently verified either by Department in Intermediate Work 

Zone Traffic Control, or by the American Traffic Safety Services Association 

(“ATSSA”) as a Traffic Control Supervisor (“TCS”). This person must have the 

verification card with them while on the Site. This person shall be responsible for 

the oversight of work zone traffic control within Project Activities compliance 

with the requirements and other Specifications set forth in the Contract 

Documents involving the Plans, specifications, the VWAPM, and the MUTCD. 

This person’s duties shall include the supervision of the installation, adjustment 

(if necessary), inspection, maintenance and removal when no longer required of 

all traffic control devices on the Project. 

If none of Design-Builder’s on-site personnel responsible for the supervision of 

such Work has the required verification with them or if they have an outdated 

verification card showing they are not currently verified either by Department in 

Intermediate Work Zone Traffic Control, or by the ATSSA as a TCS, all Work on 

the Project will be suspended by Department. 

Design-Builder shall provide at least one person on-site who is, at a minimum, 

verified by Department in Basic Work Zone Traffic Control for each construction 

or maintenance operation, or both, that involves installing, maintaining, or 

removing work zone traffic control devices. This person shall be responsible for 

the placement, maintenance and removal of work zone traffic control devices. 

In the event none of Design-Builder’s on-site personnel of any 

construction/maintenance operation has, at a minimum, the required verification 

by Department in Basic Work Zone Traffic Control, that 

construction/maintenance operation will be suspended by Department until that 

operation is appropriately staffed in accordance with the requirements herein. 

105.15—Removing and Disposing of Structures and Obstructions 

Design-Builder shall remove and dispose of or store, as directed by Department, fences, 

buildings, structures, or encumbrances within the Project ROW. Materials so removed, including 

existing drains or pipe culverts, shall become the property of Design-Builder, with the exception 
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of those Materials to be stored or delivered to Department or others as designated in the Contract 

Documents. 

(a) Signs: Design-Builder shall relocate all signs within the Project ROW that 

conflict with construction Work as approved by Department. Signs that are not 

needed for the safe and orderly control of traffic during construction as 

determined by Department shall be removed and stored at a designated location 

within the Project limits. The removed signs shall be stored above ground in a 

manner that will preclude damage and shall be reinstalled in their permanent 

locations prior to Final Completion. If any of the removed signs are not to be 

reinstalled, Design-Builder shall notify Department at the time the signs have 

been properly stored. Such signs will be removed from the storage area by 

Department. Any sign that is damaged or lost because of the fault of Design-

Builder shall be repaired or replaced at its expense. Costs for removing, storing, 

protecting, and reinstalling such signs shall be included in the Contract Price and 

no additional compensation will be made. 

(b) Mailboxes and Newspaper Boxes: When removal of mailboxes and newspaper 

boxes is made necessary by construction operations, Design-Builder shall place 

them in temporary locations so that access to them will not be impaired. Prior to 

Final Completion, boxes shall be placed in their permanent locations as 

designated by Department and left in as good condition as when found. Boxes or 

their supports that are damaged through negligence on the part of Design-Builder 

shall be replaced at its expense. The cost of removing and resetting boxes shall be 

included in the Contract Price. 

105.16—Cleanup 

Removal from the Project of rubbish, scrap material, and debris caused by Design-Builder’s 

personnel or construction operations shall be a continuing process throughout the course of the 

Work. The Site shall have a neat, safe and orderly appearance at all times. 

Within 30 days after Final Completion, Design-Builder shall remove its Equipment, Materials 

and debris from the Project ROW and property adjacent to the Project that it does not own or 

control.  Department may withhold all or a portion of the Final Payment until such time as 

Design-Builder completes removal of all such items. 

105.17—Inspection of Work 

Design-Builder is responsible for continuous quality control and quality assurance in accordance 

with the QA/QC Plan. However, all stages, Materials, and details of the Work are subject to 

inspection. Design-Builder shall provide Department with full and safe access to all parts of the 

Work and shall be furnished such information and assistance by Design-Builder as are required 

to make a complete, timely, and detailed inspection. Department and its appointed 

representatives shall have ready access to machines and plant Equipment used in processing or 

placing Materials. 
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Prior to the issuance of the Notice to Proceed for Construction, Department will meet with 

Design-Builder to establish an understanding of the critical stages of Work that shall be 

performed in the presence of the Inspector. In order for Department to schedule inspection of the 

Work, Design-Builder shall keep Department informed of planned operations in accordance with 

the schedule update process under Part 3 – Lump Sum Design-Build Agreement – Article 11 – 

Other Provisions. 

If Department requests it, Design-Builder shall remove or uncover such portions of the finished 

Work as may be directed at any time before Final Completion. Design-Builder shall restore such 

portions of the Work to comply with the appropriate requirements of the Contract Documents. If 

the Work exposed is acceptable, the uncovering or removing and replacing the covering or 

making good the parts removed will be paid for as Extra Work in accordance with the General 

Conditions. If the Work is unacceptable, the cost of uncovering or removing and replacing the 

covering or making good the parts removed shall be borne by Design-Builder. 

When any unit of government, political subdivision, or public or private Corporation is to pay a 

portion of the cost of the Work specified in the Contract Documents, its representatives shall 

have the right to inspect the Work. The exercise of this right shall not be construed as making 

them a party or parties to the Contract Documents or conferring on them the right to issue 

instructions or orders to Design-Builder. 

If Materials are used or Work is performed without inspection by Department’s “Independent 

Quality Control” staff and certified by the Quality Assurance Manager, Department may order 

Design-Builder to remove and replace the Work or Material at its own expense. 

If an inspection reveals that Work has not been properly performed, Design-Builder will be so 

advised and it shall in a timely manner inform Department of its schedule for correcting such 

Work and the time when a reinspection can be made.  Design-Builder shall not be entitled to, nor 

have any claim for, any increase in the Contract Price or extension of the Contract Time(s) 

resulting from such inspection. 

105.18—Removal of Unacceptable Work 

Work will be considered as unacceptable if it: (a) does not conform to the requirements of the 

Contract Documents; (b) is performed contrary to Legal Requirements or the instructions of 

Department, which instructions are both consistent with the rights and obligations of the parties 

set forth in the Contract Documents and applicable Legal Requirements; or (c) is performed 

without the authorization of Department if such authorization is required by the Contract 

Documents.  Unacceptable Work shall be remedied or removed in a timely manner unless 

otherwise determined by Department, and replaced with conforming Work at Design-Builder’s 

sole cost and expense and without any increase to the Contract Price or extension of any of the 

Contract Time(s). 

Design-Builder shall not perform destructive sampling or testing of the Work without written 

authorization of Department. Unauthorized destructive sampling or testing will cause the Work 

to be considered unacceptable. 
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In the event Design-Builder is granted authorization to perform destructive sampling or testing, 

Design-Builder shall obtain the approval of Department for the method and location of each test 

prior to beginning such sampling or testing. In addition, destructive sampling and testing shall be 

performed in the presence of Department. 

If Design-Builder fails to comply timely with any order of the Engineer made under the 

provisions of this Section 105.18, the Engineer will have the authority to cause unacceptable 

Work to be removed and replaced and to deduct the cost from any amounts due or to become due 

Design-Builder. 

105.19—Submission and Disposition of Claims 

(Refer to Part 4 – General Conditions – Article 10 – Contract Adjustments and Disputes) 

SECTION 106—CONTROL OF MATERIAL 

106.01—Source of Supply and Quality Requirements 

The Materials used throughout the Work shall conform to the requirements of the Contract 

Documents. Design-Builder shall regulate its supplies so that there will be a sufficient quantity 

of tested Material on hand at all times to prevent any delay of Work. Except as otherwise 

specified, Materials, Equipment, and components that are to be incorporated into the finished 

Work shall be new (except for earthen material, which shall otherwise comply with the Contract 

Documents), in good condition and of suitable grade for the respective purpose. 

At the option of Department, Materials may be approved at the source of supply. If it is found 

prior to expiration of the Warranty Period that previously-approved sources of supply do not 

supply Materials or Equipment conforming to the requirements of the Contract Documents, do 

not furnish the valid test data required to document the quality of the Material or Equipment, or 

do not furnish documentation to validate quantities to document payment, Design-Builder shall 

change the source of supply and furnish Material or Equipment from other approved sources. 

Design-Builder shall notify Department of this change, and provide the same identifying 

information noted in this Section 106.01, at least 60 days prior to their use on the Project, but not 

less than two weeks prior to delivery. 

Materials shall not contain Hazardous Materials or other toxic, hazardous, or regulated solid 

wastes or be furnished from a source containing toxic, hazardous or regulated solid wastes, 

unless required by the Contract Documents. 

When optional Materials are included in the Contract Documents, Design-Builder shall advise 

Department in writing of the specific Materials selected. Thereafter, Design-Builder shall use the 

selected Materials throughout the Project unless a change is authorized in writing by Department. 

However, when Design-Builder has an option as to the type of pipe that may be used, it may use 

any of the approved types for each size of pipe, but it shall use the same type for a particular line. 

Department may authorize other types and sources in an emergency that will not unreasonably 

delay delivery of the selected Material. 
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Equipment and Material guaranties or warranties that are normally given by a manufacturer or 

supplier, or are otherwise required in the Contract Documents, shall be obtained by Design-

Builder and assigned to the State in writing. Design-Builder shall also provide an in-service 

operation guaranty on all mechanical and electrical Equipment and related components for the 

Warranty Period. 

106.02—Material Delivery 

Design-Builder shall advise the Quality Assurance Manager and Department at least two weeks 

prior to the delivery of any Material from a commercial source. Upon delivery of any such 

Material to the Project, Design-Builder shall provide Department with one copy of all invoices 

(prices are not required). The following Materials shall also comply with the requirements of 

Section 109.01: asphalt concrete; dense graded aggregate, to include aggregate Base Course, 

Subbase, and Select Material; fine aggregate; open graded coarse aggregate; crusher run 

aggregate; and Road stabilization aggregate. The printed weights of each load of these Materials, 

as specified in Section 109.01, shall accompany the delivery, and such information shall be 

furnished to the Inspector at the Project. 

106.03—Reserved 

106.04—Surplus Materials Areas 

Unsuitable or Surplus Material shown in the Contract Documents shall be disposed of as 

specified herein and in the Technical Requirements. Material not used on the Project shall be 

disposed of by Design-Builder off the Project ROW. Design-Builder shall obtain the necessary 

rights to property to be used as an approved Surplus Materials Area and for Department or its 

designees to access such property in connection with the parties’ rights and obligations under the 

Contract Documents. For the purpose of these Division I Amendments, an approved Surplus 

Materials Area is defined as that which is owned privately, not operated under a local or State 

Governmental Approval, and has been approved by Department for use in disposing of Material 

not used on the Project. 

Design-Builder shall furnish Department a statement signed by the property owner in which the 

owner agrees to the use of its property for the deposit of Material from the Project. Upon 

completion of the use of the property as an approved Surplus Materials Area, Design-Builder 

shall furnish Department a release signed by the property owner indicating that the property has 

been satisfactorily restored. This requirement will be waived for commercial sources, sources 

owned by Design-Builder, and sources furnished by Department. 

Prior to Department approving a Surplus Materials Area, Design-Builder shall submit a site plan. 

The plan shall show: 

(a) the location and approximate boundaries of the Surplus Materials Area; 

(b) procedures to minimize erosion and siltation; 
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(c) provision of environmentally compatible screening; 

(d) restoration; 

(e) cover vegetation; 

(f) other use of the Surplus Materials Area; 

(g) the drainage pattern on and away from the area of land affected, including the 

directional flow of water and a certification with appropriate calculations that 

verify all receiving Channels are in compliance with “Minimum Standard 19” of 

the Legal Requirements promulgated through the Virginia Erosion and Sediment 

Control program; 

(h) location of haul roads and stabilized construction entrances if construction 

Equipment will enter a paved Roadway; 

(i) constructed or natural waterways used for discharge; 

(j) a sequence and schedule to achieve the approved plan and; 

(k) the total drainage area for temporary sediment traps and basins shall be shown. 

Sediment traps are required if the runoff from a watershed area of less than three 

acres flows across a disturbed area. Sediment basins are required if the runoff 

from a watershed area of three acres or more flows across a disturbed area. 

Design-Builder shall certify that the sediment trap or basin design is in 

compliance with the Contract Documents and all local, State and federal Legal 

Requirements (including those promulgated through the Virginia Erosion and 

Sediment Control program) and Section 107.16 of these Division I Amendments.  

Once a sediment trap or basin is constructed, the dam and all outfall areas shall be 

timely stabilized. Costs for the Work described herein shall be included in the 

Contract Price. 

Surplus Materials Areas shall be cleared but need not be grubbed. The clearing Work shall not 

damage grass, shrubs, or vegetation outside the limits of the approved area and haul roads 

thereto. After the Material has been deposited, the area shall be shaped to minimize erosion and 

siltation of nearby streams and landscaped in accordance with the Contract Documents, 

including specifically Section 2.7.1 of the Technical Requirements. Design-Builder’s design and 

restoration shall conform to the requirements of the Contract Documents and federal, State, and 

local Legal Requirements. 

Excavated rock in excess of that used in Embankments in accordance with the Contract 

Documents (including specifically Section 2.7.1 of the Technical Requirements) shall be 

deposited in an approved Surplus Materials Area. Deposits whose surface is composed largely of 

rock shall be leveled by special arrangement of the Material or reduction of the irregularity of the 

surface by crushing projections to create a reasonably uniform and neat appearance. 
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Design-Builder’s design and restoration shall be in accordance with the requirements of the 

Contract Documents and Legal Requirements. 

If Design-Builder fails to provide and maintain necessary controls to prevent erosion and 

siltation, if such efforts are not made in accordance with the approved sequence, or if the efforts 

are found to be inadequate, Department will withdraw approval for the use of such Surplus 

Materials Area and may cause Design-Builder to cease all contributing operations and direct its 

efforts toward corrective action or may perform the Work with State forces or other means as 

determined by Department. If the Work is not performed by Design-Builder, the cost of 

performing the Work plus 25 percent for supervisory and administrative personnel will be 

deducted from amounts due Design-Builder. 

Costs for applying seed, lime, fertilizer, and mulch; reforestation; drainage; erosion and siltation 

control; regrading; haul roads; and screening shall be included in the Contract Price. 

Material, for placement in Surplus Materials Areas, encountered by Design-Builder shall be 

handled as follows: 

(a) Unsuitable Material. The Geotechnical Engineer shall confirm that the Project’s 

slopes, earthwork, pavement, and foundation Subgrades satisfy the design and 

Contract Document requirements.  The Geotechnical Engineer shall perform an 

inspection of all Embankment, Roadbed, pavement Subgrades and minor structure 

excavations immediately prior to placement of Embankment or Roadbed fill, Base 

Course, Subbase or bedding materials to identify excessively soft, loose, dry or 

saturated soils that exhibit excessive pumping, weaving or rutting under the 

weight of the construction equipment.  Such materials are unsuitable for the Work 

and must be removed or modified in place to provide adequate support for 

Embankment, Roadbed, pavement Subgrade or minor structures. Materials 

unsuitable for use in the Work shall be disposed of at an approved Surplus 

Materials Area or landfill licensed to receive such material unless the materials 

can be adequately treated in place through pre-approved methods of chemical or 

mechanically, or both, stabilization to satisfy the design and Contract Document 

requirements.  All Unsuitable Materials shall be properly disposed of or treated in 

place at no cost to Department. Design-Builder shall identify unsuitable Materials 

and methods of treatment on the Plans and cross sections. 

(b) Reserved 

(c) Organic materials such as tree stumps and limbs (not considered merchantable 

timber), roots, rootmat, leaves, grass cuttings, or other similar materials shall be 

chipped or shredded and used on the Project as mulch, given away, sold as 

firewood or mulch, burned at Design-Builder’s option if permitted by local 

ordinance, or disposed of at a facility licensed to receive such materials. Organic 

material shall not be buried in State Rights of Way or in an approved Surplus 

Materials Area. 
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(d) Rootmat, for the purpose of these Division I Amendments, is defined as any 

material that, by volume, contains approximately 60 percent or more roots and 

shall be disposed of in accordance with paragraph (c) just above. 

(e) Inorganic materials such as brick, cinder block, broken concrete without 

exposed reinforcing steel, or other such material may be used in accordance with 

Section 303.04 of the Standard Specifications or shall be disposed of at an 

approved Surplus Materials Area or landfill licensed to receive such materials. If 

disposed of in an approved Surplus Materials Area, the material shall have 

enough cover to promote soil stabilization in accordance with the requirements of 

Section 303 of the Standard Specifications and shall be restored in accordance 

with other provisions of this Section 106.04. 

Concrete without exposed reinforcing steel, may be crushed and used as rock in 

accordance with Section 303 of the Standard Specifications. If approved by 

Department, these Materials may be blended with soils that meet the latest, 

published AASHTO “M57” specification and deposited in fill areas within the 

right-of-way in accordance with the requirements of Section 303 of the Standard 

Specifications, as applicable. 

(f) Excavated rock in excess of that used within the Site in accordance with the 

requirements of the Contract Documents (including specifically Section 2.7.1 of 

the Technical Requirements) shall be treated as Surplus Material. 

(g) Other materials such as, but not limited to, antifreeze, asphalt (liquid), building 

forms, concrete with reinforcing steel exposed, curing compound, fuel, Hazardous 

Materials, lubricants, metal, metal pipe, oil, paint, wood or metal from building 

demolition, or similar materials shall not be disposed of at an approved Surplus 

Materials Area but shall be disposed of at a landfill licensed to receive such 

material. 

If Design-Builder fails to fulfill the provisions of the approved plan for any Surplus Materials 

Areas, Department may withhold and use for the purpose of performing such Work any moneys 

due Design-Builder. Design-Builder shall be held liable for, and pay as part of its obligations 

under the Contract Documents, with no recourse for an increase in the Contract Price or 

extension of the Contract Time(s), all penalties, fines, or damages incurred by Department as a 

result of Design-Builder’s failure to prevent erosion or siltation. 

106.05—Rights for and Use of Materials Found on Project 

With the approval of Department, Design-Builder may use in the Project any Materials found in 

the Excavation that comply with the requirements of the Contract Documents. Design-Builder 

shall replace at its own expense with other acceptable Material the Excavation Material removed 

and used that is needed for use in Embankments, Backfills, approaches, or otherwise. Except as 

provided in the Contract Documents with respect to Incidental Coal, Design-Builder shall not 

excavate or remove any material from within the Project Activities (excluding areas not titled to 
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Department or the State) that is not within the grading limits, as indicated by the slope and grade 

lines, without the approval of the Department. 

106.06—Samples, Tests, and Cited Specifications 

Design-Builder shall inspect and test Materials in accordance with the QA/QC Plan. 

Unless reference is made to a specific dated specification or special provision, references in the 

Contract Documents to AASHTO, ASTM, VTM, and other standard test methods and Materials 

requirements shall refer to either the test specifications that have been formally adopted or the 

latest interim or tentative specifications that have been published by the appropriate committee 

of such organizations as of the Agreement Date. 

The inspection cost of structural steel items, precast concrete items, and prestressed concrete 

items fabricated in a country other than the continental United States shall be borne by Design-

Builder. Inspection of structural fabrication shall be performed in accordance with the 

requirements of the appropriate VTM by a commercial laboratory approved by Department. 

Additional cleaning or repair necessary because of environmental conditions in transit shall be at 

Design-Builder’s expense. 

Materials requiring a MSDS (or such other similar document, as may be required by 

Department) will not be accepted at the Site for sampling without the document. 

106.07—Plant Inspection 

If Department inspects Materials at the source, the following conditions shall be met: 

(a) Department shall have the cooperation and assistance of Design-Builder and 

producer of the Materials. 

(b) Department shall have full access to parts of the plant that concern the 

manufacture or production of the Materials being furnished. 

(c) For Materials accepted under a supplier’s, vendor’s and/or the plant’s quality 

assurance plan, Design-Builder or producer shall furnish equipment and maintain 

a plant Laboratory at locations approved for plant processing of Materials. 

Design-Builder or producer shall use the Laboratory and equipment to perform 

quality control testing. 

The Laboratory shall be of weatherproof construction, tightly floored and roofed, 

and shall have adequate lighting, heating, running water, ventilation, and 

electrical service. The ambient temperature shall be maintained between 68 

degrees F and 86 degrees F and thermostatically controlled. The Laboratory shall 

be equipped with a telephone, intercom, or other electronic communication 

system connecting the Laboratory and scale house if the facilities are not in close 



Part 5 Poplar Creek Project Phase A (part of the Route 121 Project) 

Division I Amendments Buchanan County, Virginia 

Dated as of July 6, 2016 Project No. 0121-013-793, P102, R201, C501, D601 

Commonwealth of Virginia 

Virginia Department of Transportation 

Page 38 of 77 
 

proximity to each other. The Laboratory shall be constructed in accordance with 

the requirements of local building codes. 

Design-Builder or producer shall furnish, install, maintain, and replace, as 

conditions necessitate, testing equipment specified by the appropriate ASTM, 

AASHTO method, or VTM being used and provide necessary office equipment 

and supplies to facilitate keeping records and generating test reports. Design-

Builder or producer’s technician shall maintain current copies of test procedures 

performed in the Laboratory. Design-Builder shall calibrate or verify all balances, 

scales, and weights associated with testing performed as specified in AASHTO 

R18. Design-Builder or producer shall also provide and maintain an approved test 

stand for accessing truck beds for the purpose of sampling and inspection. Cast 

iron grinding pots and rubber mauls will be furnished by Department where 

required. Department may approve a single Laboratory to service more than one 

plant belonging to the same Design-Builder or producer. 

For crushed glass, the plant equipment requirements are waived in lieu of an 

independent third-party evaluation and certification of crushed glass properties by 

an AASHTO Materials Reference Laboratory (“AMRL”)-accredited commercial 

soil testing Laboratory demonstrating that the supplied Material conforms to the 

specified requirements of Section 203 of the Standard Specifications. Random 

triplicate samples will be evaluated and analyzed for every 1,000 Tons of Material 

supplied to the Project. The averaged results will be used for evaluation purposes. 

Suppliers of crushed glass shall maintain third-party certification records for a 

period of three years. 

(d) Adequate safety measures shall be provided and maintained. 

(e) Design-Builder shall inspect all Materials upon delivery to the Site for 

compliance with requirements of the Contract Documents. All non-conforming 

Materials shall be rejected and removed from the Site. 

106.08—Storing Materials 

Materials shall be stored in a manner so as to preserve their quality and fitness for the Work. 

When considered necessary by Department, Materials shall be stored in weatherproof buildings 

on wooden platforms or other hard, clean surfaces that will keep the Material off the ground. 

Materials shall be covered when directed by Department. Stored Material shall be located so as 

to facilitate their prompt inspection. Approved portions of the Site may be used for storage of 

Material and Equipment and for plant operations. However, Equipment and Materials shall not 

be stored within the clear zone of the travel lanes open to traffic. 

Additional required storage space shall be provided by Design-Builder at its expense. Private 

property shall not be used for storage purposes without the written permission of the surface 

owner, surface lessee and/or any other surface real property rights-holder. Design-Builder shall 

furnish copies of the owner’s or lessee’s written permission to Department. Upon completion of 
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the use of the property, Design-Builder shall furnish Department a release signed by the property 

owner and, if applicable, lessee(s) indicating that the property has been satisfactorily restored. 

Hazardous Materials and any other chemicals, fuels, lubricants, bitumens, paints, raw sewage, 

and other harmful materials as determined by Department shall not be stored within any flood 

plain unless no other location is available and only then shall the material be stored in a 

secondary containment structure(s) with an impervious liner. Also, any storage of these materials 

in proximity to natural or man-made drainage conveyances or otherwise where the materials 

could potentially reach a waterway if released under adverse weather conditions, must be stored 

in a bermed or diked area or inside a container capable of preventing a release. Double-walled 

storage tanks shall meet the berm/dike containment requirement except for storage within flood 

plains. Any spills, leaks, or releases of such materials shall be addressed in accordance with 

Section 107.16(b) of these Division I Amendments. Accumulated rain water may also be 

pumped out of the impoundment area into approved dewatering devices 

106.09—Handling Materials 

Materials shall be handled in a manner that will preserve their quality, integrity, and fitness for 

the Work. Aggregates shall be transported in vehicles constructed to prevent loss or segregation 

of Materials. 

106.10—Unacceptable Materials 

Materials that do not conform to the requirements of the Contract Documents shall be considered 

unacceptable. Such Materials, whether in place or not, will be rejected and shall be removed 

from the site of the Work. If it is not practical for Design-Builder to timely remove rejected 

Material, Department will mark the Material for identification. Rejected Material whose defects 

have been corrected shall not be used until approval has been given by Department. Department 

shall file documentation of the correction with resolution of the Non-conformance report 

(“NCR”), provided in the form prescribed under Department’s Minimum Requirements for 

Quality Assurance & Quality Control on Design Build and Public-Private Transportation Act 

Projects (January 2012). 

106.11—Material Furnished by Department 

Design-Builder shall furnish all Materials required to complete the Work, excluding those 

Materials specified to be furnished by Department, if any. 

Material furnished by Department will be delivered or made available to Design-Builder at the 

points specified in the Contract Documents. The cost of handling and placing Materials after 

delivery to Design-Builder shall be included in the Contract Price. 

After receipt of the Materials, Design-Builder shall be responsible for Material delivered to it, 

including shortages, deficiencies, and damages that occur after delivery, and any demurrage 

charges. 
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106.12—Reserved 

SECTION 107—LEGAL RESPONSIBILITIES 

107.01—Reserved 

107.02—Reserved 

107.03—Federal-Aid Provisions 

Design-Builder shall comply with all applicable federal Legal Requirements. The Work shall be 

subject to inspection by the appropriate federal agency. Such inspection shall in no sense make 

the federal government a party of the Contract Documents and will in no way interfere with the 

rights of either party to the Contract Documents. 

107.04—Furnishing Temporary Rights of Way 

Design-Builder shall acquire all easements for temporary uses and detours requested by Design-

Builder and approved by Department in lieu of a detour within the Project ROW or easement 

area without Department being a party to the agreement, unless otherwise expressly stated in Part 

2 of the Contract Documents. 

107.05—Reserved 

107.06—Personal Liability of Public Officials 

In carrying out any of the provisions of the Contract Documents, or in exercising any power or 

authority granted to them by or within the scope of the Contract Documents, there shall be no 

liability upon the Board, Commissioner, Department, or their authorized representatives, either 

personally or as officials of the State. In all such matters, each act solely as agents and 

representatives of the State. 

107.07—No Waiver of Legal Rights 

The State shall not be precluded or estopped by any measurement, estimate, or certificate made 

either before or after Final Completion and payment therefore from showing (1) the true amount 

and character of the work performed and Materials furnished by the Design-Builder, (2) that any 

such measurement, estimate, or certificate is untrue or incorrectly made, or (3) that the Work or 

Materials do not comply with the provisions of the Contract Documents. The State shall not be 

precluded or estopped, notwithstanding any such measurement, estimate, or certificate, and 

payment in accordance therewith, from recovering from the Design-Builder or its Surety, or 

both, such damage as it may sustain by reason of its failure to comply with the terms of the 

Contract Documents. Neither the acceptance by the Department or any representative of the 

Department nor any payment for or acceptance of the whole or any part of the Work, nor any 

extension of time, nor any possession taken by the Department shall operate as a waiver of any 

portion of the Contract Documents or of any power herein reserved or of any right to damages. A 
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waiver of any breach of the Contract Documents shall not be held to be a waiver of any other or 

subsequent breach. 

107.08—Protecting and Restoring Property and Landscape 

Design-Builder shall preserve property and improvements along the boundary lines of the Site 

and adjacent to the Work unless their removal or destruction is specified in the Contract 

Documents.  Design-Builder shall use suitable precautions to prevent damage to such property. 

When Design-Builder finds it necessary to enter on private property, beyond the limits of the 

Project ROW or, if applicable, construction easement shown in the Contract Documents, it shall 

secure from the owner, lessee and all other applicable real property rights holders in respect of 

such parcel written permission for Design-Builder’s and its designees right of entry (and 

Department’s and its designees’ right of access) prior to moving thereon. An executed copy of 

such written permission shall be furnished to Department. 

Design-Builder shall be responsible for any damage or injury to property during the prosecution 

of the Work resulting from any act, omission, neglect, or misconduct in Design-Builder’s method 

of executing the Work or attributable to defective Work or Materials. This responsibility shall 

not be released until Final Completion and a written release from the owner, lessee or other real 

property rights holder in respect of the parcel is obtained. 

When direct or indirect damage is done to property by or on account of any act, omission, 

neglect, or misconduct in Design-Builder’s method of executing the Work or in consequence of 

the non-execution thereof on the part of Design-Builder, Design-Builder shall restore such 

property to a condition equal to, or better than, that existing before such damage was done by 

repairing, rebuilding, or restoring, as may be directed by Department, or making settlement with 

the property owner, lessee and any other real property rights holder in respect of the parcel. 

Design-Builder shall secure from the owner, lessee and other real property rights holders (a) 

release(s) from any claim against Department without additional compensation therefore. A 

certified copy of this release shall be furnished Department. 

107.09—Design-Builder’s Responsibility for Utility Property and Services 

At points where Design-Builder’s operations are on or adjacent to the properties of any Utility, 

including railroads, and damage to which might result in expense, loss, or inconvenience, Work 

shall not commence until arrangements necessary for the protection thereof have been 

completed. 

Design-Builder shall cooperate with owners of Utilities so that removal and adjustment 

operations may progress in a timely, responsible, and reasonable manner, duplication of 

adjustment Work may be reduced to a minimum, and services rendered by those parties will not 

be unnecessarily interrupted. 

If any Utility service is interrupted as a result of accidental breakage or of being exposed or 

unsupported, Design-Builder shall promptly notify the proper authority and shall cooperate fully 
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with the authority in the restoration of service. If Utility service is interrupted, repair Work shall 

be continuous until service is restored. No Work shall be undertaken around fire hydrants until 

provisions for continued service have been approved by the local fire authority. When Design-

Builder’s Work operations require the disconnection of “in service” fire hydrants, Design-

Builder shall notify the locality’s fire department or communication center at least 24 hours prior 

to disconnection. In addition, Design-Builder shall notify the locality’s fire department or 

communications center no later than 24 hours after reconnection of such hydrants. Design-

Builder shall be responsible for any damage to Utilities that, in the investigation and 

determination of Department, is found to be attributable to Design-Builder’s neglect, means, or 

methods of performing the Work. 

Nothing in this Section 107.09 shall be construed to be in conflict with the provisions of Section 

107.08 of these Division I Amendments. 

Design-Builder shall comply with all requirements of the “Virginia Underground Utility Damage 

Prevention Act” (the “Miss Utility” law), Va. Code Ann. §§ 56-265.14 to 56-265.32.  Design-

Builder shall wait a minimum of 48 hours after notifying the Miss Utility notification center 

before commencing Excavation Work. Design-Builder may commence Excavation Work after 

48 hours only if confirmed through the Ticket Information Exchange (“TIE”) System that all 

applicable Utilities have either marked their underground line locations or reported that no lines 

are present in the Work vicinity. Design-Builder shall wait an additional 24 hours before 

commencing Excavation operations if any Utility operators have failed to respond to the TIE 

within the first 48 hours. 

107.10—Restoration of Work Performed by Others 

Department may construct or reconstruct any Utility service within the Project ROW or grant a 

permit for the same at any time. Design-Builder shall not be entitled to any damages or increase 

in the Contract Price occasioned thereby other than a consideration of an extension of time, 

unless Design-Builder’s Work is damaged, altered or impeded by the condition. 

When authorized by Department, Design-Builder shall allow any Person to make an opening in 

the Roadway within the limits of the Project upon presentation of a duly executed permit from 

Department or any municipality for sections within its corporate limits. When directed by 

Department, Design-Builder shall satisfactorily repair portions of the Work disturbed by the 

openings. The Work for such repairs as authorized and directed by Department will be paid for 

in accordance with the requirements of Section 109.05 of these Division I Amendments and shall 

be subject to the same conditions as the original Work performed. 

107.11—Use of Explosives 

Design-Builder shall be responsible for damage resulting from the use of explosives. Explosives 

shall be stored in a secure manner in compliance with applicable Legal Requirements. 

Design-Builder shall notify each property and Utility owner having a building, structure, or other 

installation above or below ground in proximity to the site of the Work of its intention to use 
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explosives. Notice shall be given sufficiently in advance to enable the owners and lessees to take 

steps to protect their property. The review of Design-Builder’s plan of operations, blasting plan 

and the notification of property owners and lessees shall in no way relieve Design-Builder of its 

responsibility for damage resulting from its blasting operations. 

107.12—Reserved 

107.13—Labor and Wages 

Design-Builder shall comply with the provisions and requirements of applicable workers’ 

compensation Legal Requirements that regulate hours of employment on public work. 

(a) Predetermined Minimum Wages: The provisions of Legal Requirements requiring 

the payment of a minimum wage of a predetermined minimum wage scale for the 

various classes of laborers and mechanics, when such a scale is incorporated in 

the Contract Documents, shall be expressly made a part of the Contract 

Documents hereunder. Design-Builder and its agents shall promptly comply with 

all such applicable provisions. 

Any classification not listed and subsequently required shall be classified or 

reclassified in accordance with the wage determination. If other classifications are 

used, omission of classifications shall not be cause for additional compensation. 

Design-Builder shall be responsible for determining local practices with regard to 

the application of the various labor classifications. For additional details of 

predetermined minimum wage rates, see Exhibit 107.13 attached herewith. 

(b) Labor Rate Forms: Design-Builder shall complete Form C-28, indicating by 

classification the total number of employees, excluding executive and 

administrative employees, employed on the Project. Design-Builder shall also 

indicate on the form the compensation rate per hour for each classification. 

Design-Builder shall submit an original and two copies of the form prior to the 

due date of the second estimate for payment and for each 90-day period thereafter 

until the Work specified in the Contract Documents has been completed. 

If at the time of Final Completion the period since the last labor report is 30 days 

or more, Design-Builder shall furnish an additional labor report as outlined herein 

prior to submission of the Final Application for Payment. 

(c) Job Service Offices: In advance of the Effective Date, the Contactor may contact 

the Job Service Office of the Virginia Employment Commission at the nearest 

location to secure referral of available qualified workers in all occupational 

categories. The closest office may be obtained by accessing the VEC website at 

http://www.vec.virginia.gov and “clicking” on “VEC Workforce Centers.” 

107.14—Equal Employment Opportunity 
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Design-Builder shall comply with the applicable provisions of all Legal Requirements, including 

presidential executive orders and the rules, regulations, and orders of the President’s Committee 

on Equal Employment Opportunity, in each case, in respect of equal employment opportunity.  

Design-Builder shall, and shall require all Subcontractors (including Lead Designer but 

excluding Subcontractors who are solely suppliers, as such term is used in Section 12.12 of the 

General Conditions) and Sub-subcontractors at all tiers to, comply with the provisions of Exhibit 

107.14, attached hereto. 

Design-Builder shall maintain the following records and reports as required by the EEO 

provisions in the Contract Documents: 

a. record of all applicants for employment 

b. new hires by race, work classification, hourly rate, and date employed 

c. minority and non-minority employees employed in each work classification 

d. changes in work classifications 

e. employees enrolled in approved training programs and the status of each 

f. minority Subcontractor or Subcontractors with meaningful minority group 

representation 

g. copies of Department Form C-57 submitted by Subcontractors 

If the Contract Documents have a stipulation or requirement for trainees, Design-Builder shall 

submit semiannual training reports in accordance with the instructions shown on the forms 

furnished by Department. If Design-Builder fails to submit such reports in accordance with the 

instructions, its monthly progress payment may be delayed. 

Design-Builder shall cooperate with Department in carrying out EEO obligations and in 

Department’s review of activities under the Contract Documents. Design-Builder shall comply 

with the specific EEO requirements specified herein and shall include these requirements in 

every Subcontract of $10,000 or more with such modification of language as may be necessary 

to make them binding on the Subcontractor. 

(a) EEO Policy: Design-Builder shall accept as operating policy the following 

statement: 

It is the policy of this Company to assure that applicants are employed and that 

employees are treated during employment without regard to their race, religion, 

sex, color, or national origin. Such action shall include employment, upgrading, 

demotion, or transfer; recruitment or recruitment advertising; layoff or 

termination; rates of pay or other forms of compensation; and selection for 

training, including apprenticeship or on-the-job training. 
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(b) EEO Officer: Design-Builder shall designate and make known to Department an 

EEO Officer who can effectively administer and promote an active contractor 

EEO program and who shall be assigned adequate authority and responsibility to 

do so. 

(c) Dissemination of Policy: 

.1 Members of Design-Builder’s staff who are authorized to hire, supervise, 

promote, and discharge employees or recommend such action or are 

substantially involved in such action shall be made fully aware of and 

shall implement Design-Builder’s EEO policy and contractual 

responsibilities to provide equal employment opportunity in each grade 

and classification of employment. The following actions shall be taken as 

a minimum: 

(a) Periodic meetings of supervisory and personnel office employees 

shall be conducted before the start of Work and at least once every 

six months thereafter, at which time Design-Builder’s EEO policy 

and its implementation shall be reviewed and explained. The 

meetings shall be conducted by the EEO Officer or another 

knowledgeable company official. 

(b) New supervisory or personnel office employees shall be given a 

thorough indoctrination by the EEO Officer or another 

knowledgeable company official covering all major aspects of 

Design-Builder’s EEO obligations within 30 days following their 

reporting for duty with Design-Builder. 

(c) The EEO Officer or appropriate company official shall instruct 

employees engaged in the direct recruitment of employees for the 

Project relative to the methods followed by Design-Builder in 

locating and hiring minority group employees. 

.2 In order to make Design-Builder’s EEO policy known to all employees, 

prospective employees, and potential sources of employees such as, but 

not limited to, schools, employment agencies, labor unions where 

appropriate, and college placement officers, Design-Builder shall take the 

following actions: 

a. Notices and posters setting forth Design-Builder’s EEO policy 

shall be placed in areas readily accessible to employees, applicants 

for employment, and potential employees. 

Design-Builder shall furnish, erect, and maintain at least two 

bulletin boards having dimensions of at least 48 inches in width 

and 36 inches in height at locations readily accessible to all 
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personnel concerned with the Project. The boards shall be erected 

timely upon initiation of the Work and shall be maintained until 

the completion of such Work, at which time they shall be removed 

from the Project. Each bulletin board shall be equipped with a 

removable glass or plastic cover that when in place will protect 

posters from weather or damage. Design-Builder shall promptly 

post official notices on the bulletin boards. 

b. Design-Builder’s EEO policy and the procedures to implement 

such policy shall be brought to the attention of employees by 

means of meetings, employee handbooks, or other appropriate 

means. 

(d) Recruitment: 

.1 When advertising for employees, Design-Builder shall include in all 

advertisements for employees the notation “An Equal Opportunity 

Employer” and shall insert all such advertisements in newspapers or other 

publications having a large circulation among minority groups in the area 

from which the Project work force would normally be derived. 

.2 Unless precluded by a valid bargaining agreement, Design-Builder shall 

conduct systematic and direct recruitment through public and private 

employee referral sources likely to yield qualified minority group 

applicants, including State employment agencies, schools, colleges, and 

minority group organizations. Design-Builder shall identify sources of 

potential minority group employees and shall establish procedures with 

such sources whereby minority group applicants may be referred to it for 

employment consideration. 

.3 Design-Builder shall encourage its employees to refer minority group 

applicants for employment by posting appropriate notices or bulletins in 

areas accessible to all employees. In addition, information and procedures 

with regard to referring minority group applicants shall be discussed with 

employees. 

(e) Personnel Actions: Wages, working conditions, and employee benefits shall be 

established and administered, and personnel action of any type shall be taken 

without regard to race, color, religion, sex, or national origin. 

.1 Design-Builder shall conduct periodic inspections of the Site in order that 

working conditions and employee facilities do not indicate discriminatory 

treatment of personnel. 
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.2 Design-Builder shall periodically evaluate the spread of wages paid within 

each classification to determine whether there is evidence of 

discriminatory wage practices. 

.3 Design-Builder shall periodically review selected personnel actions in 

depth to determine whether there is evidence of discrimination. Where 

evidence is found, Design-Builder shall promptly take corrective action. If 

the review indicates that the discrimination may extend beyond the actions 

reviewed, corrective action shall include all affected individuals. 

.4 Design-Builder shall investigate all complaints of alleged discrimination 

made to it in connection with obligations under the Contract Documents, 

attempt to resolve such complaints, and take appropriate corrective action. 

If the investigation indicates that the discrimination may affect Persons 

other than the complainant, corrective action shall include those 

individuals. Upon completion of each investigation, Design-Builder shall 

inform every complainant of all avenues of appeal. 

(f) Training: 

.1 Design-Builder shall assist in locating, qualifying, and increasing the skills 

of minority group and women employees and applicants for employment. 

.2 Consistent with work force requirements and as permissible under 

applicable federal and State Legal Requirements, Design-Builder shall 

make full use of training programs, i.e., apprenticeship and on-the-job 

training programs for the geographical area in which the Site is located. 

Where feasible, 25 percent of apprentices or trainees in each occupation 

shall be in their first year of apprenticeship or training. 

.3 Design-Builder shall advise employees and applicants for employment of 

available training programs and the entrance requirements for each. 

.4 Design-Builder shall periodically review the training and promotion 

potential of minority group employees and shall encourage eligible 

employees to apply for such training and promotion. 

.5 If the Contract Documents do not provide a separate Work Package for 

trainees, the cost associated with the training specified herein shall be 

included in the Contract Price. 

.6 If the Contract Documents require trainees, training shall be in accordance 

with the requirements of Section 518 of the Standard Specifications. 

(g) Unions: If Design-Builder relies in whole or in part on unions as a source of 

employees, best efforts shall be made to obtain the cooperation of such unions to 
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increase opportunities for minority groups and women in the unions and to effect 

referrals by such unions of minority and women employees. Actions by Design-

Builder, either directly or through its Design-Builder’s Association acting as 

agent, shall include the following procedures: 

.1 In cooperation with the unions, best efforts shall be used to develop joint 

training programs aimed toward qualifying more minority group members 

and women for membership in the unions and to increase the skills of 

minority group employees and women so that they may qualify for higher-

paying employment. 

.2 Best efforts shall be used to incorporate an EEO clause substantially 

similar to that in paragraph (a) of this Section 107.14 into union 

agreements to the end that unions shall be contractually bound to refer 

applicants without regard to race, color, religion, sex, or national origin. 

.3 Information shall be obtained concerning referral practices and policies of 

the labor union except that to the extent the information is within the 

exclusive possession of the union. If the labor union refuses to furnish the 

information to Design-Builder, Design-Builder shall so certify to 

Department and shall set forth what efforts it made to obtain the 

information. 

.4 If a union is unable to provide Design-Builder with a reasonable flow of 

minority and women referrals within the time limit set forth in the union 

agreement, Design-Builder shall, through its recruitment procedures, fill 

the employment vacancies without regard to race, color, religion, sex, or 

national origin, making full efforts to obtain qualified or qualifiable 

minority group individuals and women. If union referral practice prevents 

Design-Builder from complying with the EEO requirements, Design-

Builder shall timely notify Department. 

(h) Subcontracting: Design-Builder shall use good faith efforts to use minority 

group Subcontractors or Subcontractors with meaningful minority group and 

female representation among their employees. Design-Builders shall obtain lists 

of MBE, WBE and other DBE construction firms from Department. 

Design-Builder shall use good faith efforts to ensure Subcontractor compliance 

with its EEO obligations. 

(i) Records and Reports: Design-Builder shall keep such records as are necessary 

to determine compliance with its EEO obligations. The records shall be designed 

to indicate the following: 

.1 the number of minority and non-minority group members and females 

employed in each work classification on the Project, 
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.2 the progress and efforts being made in cooperation with unions to increase 

employment opportunities for minorities and females if unions are used as 

a source of the work force, 

.3 the progress and efforts being made in locating, hiring, training, 

qualifying, and upgrading minority and female employees, and 

.4 the progress and efforts being made in securing the services of minority 

group subcontractors or subcontractors with meaningful minority group 

and female representation among their employees. 

Records shall be retained for a period of three years following completion 

of the Work and shall be available at reasonable times and places for 

inspection by authorized representatives of Department. 

Each month for the first three months after construction begins and every 

month of July thereafter for the duration of the Project, Department Form 

C-57 shall be completed to indicate the number of minority, non-minority, 

and female employees currently engaged in each work classification 

shown on the form. The completed Form C-57 shall be submitted within 

three weeks after the reporting period. Failure to do so may result in delay 

of approval of Design-Builder’s monthly progress payment. 

107.15—Use of Disadvantaged Business Enterprises (“DBEs”) 

Design-Builder shall comply with all requirements of Exhibit 107.15, attached hereto. 

107.16—Environmental Stipulations 

By delivering the deliverables required under Section 5.1 of the Agreement, the Design-Builder 

shall have stipulated (1) that any facility to be used in the performance of the Contract 

Documents (unless the agreement between the parties is exempt under the Clean Air Act, as 

amended (42 U.S.C. § 1857, et seq., as amended by Pub. L. No. 91-604), the Federal Water 

Pollution Control Act, as amended (33 U.S.C. § 1251 et seq. as amended by Pub. L. No. 92-500), 

and Executive Order 11738, and Legal Requirements promulgated in implementation thereof, 

(40 C.F.R. pt. 15)), is not listed on the EPA’s “List of Violating Facilities,” pursuant to 40 C.F.R. 

pt. 15.20; and (2) that Design-Builder shall be promptly notify Department (in no case later than 

one Business Day) if the Design-Builder receives any communication from the Director, Office 

of Federal Activities, EPA, indicating that a facility to be used for the Contract Documents is 

under consideration to be listed on the EPA’s List of Violating Facilities. 

No separate payment will be made for the Work or precautions described herein. 

(a) Erosion and Siltation: Design-Builder shall exercise every reasonable 

precaution, including temporary and permanent soil stabilization measures, 

throughout the duration of the Project to control erosion and prevent siltation of 
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adjacent lands, rivers, streams, wetlands, lakes, and impoundments. Soil 

stabilization or erosion control measures shall be applied to erodible soil or 

ground Materials exposed by any activity associated with construction, including 

clearing, grubbing, and grading, but not limited to local or on-Site sources of 

Materials, stockpiles, Surplus Materials Areas and haul roads. 

Design-Builder shall comply with the requirements of Sections 301.02 and 303.03 

of the Standard Specifications.  Should Design-Builder as a result of negligence 

or noncompliance leave an area exposed more than 15 days, the cost of temporary 

soil stabilization in accordance with the provisions of Section 303 of the Standard 

Specifications shall be at Design-Builder’s expense. 

Temporary measures shall be coordinated with the Work to ensure effective and 

continuous erosion and sediment control. Permanent erosion control measures and 

drainage facilities shall be installed as the Work progresses. 

Design Builder shall have within the Site during land disturbance activities, an 

employee certified by Department in erosion and sediment control who shall 

inspect erosion and siltation control devices and measures for proper installation 

and operation and promptly report their findings to the Inspector. Inspections shall 

include all areas of the Site disturbed by construction activity and all off-Site 

support facilities covered by the Project’s SWPPP. Inspections shall be conducted 

at least once every 14 days and within 48 hours following any runoff producing 

storm event; provided, however, that if an inspection is conducted as a result of a 

storm event, another inspection is not required for 14 days following so long as 

there are no more runoff producing storm events during the that period. For those 

areas that have been temporarily stabilized or runoff is unlikely to occur due to 

winter conditions (e.g., the Project Activities is covered with snow or ice or 

frozen ground exists), inspections shall be conducted at least once a month. Those 

definable areas where final stabilization has been achieved will not require further 

inspections provided such areas have been identified in the Project’s SWPPP. 

Failure of Design-Builder to maintain a certified employee within the Project 

ROW will result in Department suspending the Work related to any land-

disturbing activity until such time as a certified employee is present at the Site. 

Failure on the part of Design-Builder to maintain appropriate erosion and siltation 

control devices in a functioning condition may result in Department notifying 

Design-Builder in writing of specific deficiencies. Deficiencies shall be corrected 

in a timely manner. If Design-Builder fails to correct or take appropriate actions 

to correct the specified deficiencies within 24 hours after receipt of such 

notification, Department may do one or more of the following: require Design-

Builder to suspend Work in other areas and concentrate efforts towards correcting 

the specified deficiencies, withhold payment of monthly progress payments, or 

proceed to correct the specified deficiencies and deduct the entire cost of such 

Work from amounts due Design-Builder. Failure on the part of Design-Builder to 

maintain a Department certified erosion and sediment control employee within the 
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Project ROW when land disturbance activities are being performed will result in 

Department suspending Work related to any land disturbance activity until such 

time as Design-Builder is in compliance with this requirement. 

(b) Pollution: 

.1 Water: Design-Builder shall exercise every reasonable precaution 

throughout the duration of the Project to prevent pollution of rivers, 

streams, and impoundments. Pollutants such as, but not limited to, 

chemicals, fuels, lubricants, bitumens, raw sewage, paints, sedimentation, 

and other harmful material or Hazardous Materials shall not be discharged 

into or alongside rivers, streams, or impoundments or into Channels 

leading to them. Design-Builder shall provide Department a contingency 

plan for reporting and timely actions to be taken in the event of a dump, 

discharge, or spill within eight hours after it has mobilized to the Site. 

Construction discharge water shall be filtered to remove deleterious 

materials prior to discharge into State waters. Filtering shall be 

accomplished by the use of a standard dewatering basin or a dewatering 

bag. Dewatering bags shall conform to the requirements of Section 245 of 

the Standard Specifications. During specified spawning seasons, 

discharges and construction activities in spawning areas of State waters 

shall be restricted so as not to disturb or inhibit aquatic species that are 

indigenous to the waters. Neither water nor other effluence shall be 

discharged onto wetlands or breeding or nesting areas of migratory 

waterfowl. When used extensively in wetlands, heavy Equipment shall be 

placed on mats. Temporary construction fills and mats in wetlands and 

flood plains shall be constructed of approved non-erodible Materials and 

shall be removed by Design-Builder to natural ground when Department 

so directs. 

If Design-Builder dumps, discharges, or spills any oil or chemical that 

reaches or has the potential to reach a waterway, it shall timely notify all 

appropriate jurisdictional Governmental Authorities in accordance with 

the requirements of the Contract Documents and shall take timely actions 

to contain, remove, and properly dispose of the oil or chemical. 

Excavation material shall be disposed of in approved areas above the 

mean high water mark shown in the Contract Documents (and, in 

particular, Governmental Approvals) in a manner that will prevent the 

return of solid or suspended materials to State waters. If the mark is not 

shown on the Plans, the mean high water mark shall be considered the 

elevation of the top of stream banks. 

Construction operations in rivers, streams, or impoundments shall be 

restricted to those areas where identified on the Plans and to those that 
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must be entered for the construction of structures. rivers, streams, and 

impoundments shall be cleared of Falsework, piling, debris, or other 

obstructions placed therein or caused by construction operations. 

Stabilization of the streambed and banks shall occur timely upon 

completion of Work if Work is suspended for more than 15 days. 

Design-Builder shall prevent stream constriction that would reduce stream 

flows below the minimum, as defined by the State Water Control Board, 

during construction operations. 

If it is necessary to relocate an existing stream or drainage facility 

temporarily to facilitate construction, Design-Builder shall design and 

provide temporary Channels or culverts of adequate size to carry the 

normal flow of the stream or drainage facility. Design-Builder shall 

submit a temporary relocation design to Department for review and 

acceptance in sufficient time to allow for discussion and correction prior 

to beginning the Work the design covers. Costs for the temporary 

relocation of the stream or drainage facility are included in the Contract 

Price. Stabilization of the streambed and banks shall occur timely upon 

completion of, or during the Work, if the Work is suspended for more than 

15 days. 

Temporary Bridges or other minimally invasive structures shall be used 

wherever Design-Builder finds it necessary to cross a stream more than 

twice in a six month period unless otherwise authorized by Clean Water 

Act Permits issued by the U. S. Army Corps of Engineers, Virginia 

Marine Resources Commission, or the Virginia Department of 

Environmental Quality for the Contract Documents. 

Design-Builder shall conduct all operations near rivers, streams, or 

impoundments in accordance with applicable Clean Water Act Permits. 

.2 Air: Design-Builder shall comply with the provisions of the Contract 

Documents and the State air pollution control Legal Requirements and 

other Legal Requirements promulgated by the State Air Pollution Control 

Board, including notifications required therein, and as set forth in the 

FONSI. 

Burning shall be performed (a) in accordance with all applicable local 

Legal Requirements, (b) under the constant surveillance of watchpersons 

and (c) in such a manner that the burning of materials does not destroy or 

damage property. Design-Builder shall not burn rubber tires, asphalt, used 

crankcase oil, or other materials that produce dense smoke. Burning shall 

not be initiated when atmospheric conditions are such that smoke will 

create a hazard to the motoring public or airport operations. Provisions 
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shall be made for flagging vehicular traffic if visibility is obstructed or 

impaired by smoke. At no time shall a fire be left unattended. 

Asphalt mixing plants shall be designed, equipped, and operated so that 

the amount and quality of air pollutants emitted will conform to the rules 

of the State Air Pollution Control Board. 

Emission standards for asbestos incorporated in the EPA’s “National 

Emission Standards for Hazardous Air Pollutants” apply to the demolition 

or renovation of any institutional, commercial, or industrial building, 

structure, facility, installation, or portion thereof that contains friable 

asbestos or where Design-Builder’s methods for such actions will produce 

friable asbestos. 

.3 Noise: Design-Builder’s operations shall be performed so that exterior 

noise levels measured during a noise-sensitive activity shall not exceed 80 

decibels. Such noise level measurements shall be taken at a point on the 

perimeter of the Site that is closest to the adjoining property on which a 

noise sensitive activity is occurring. A noise-sensitive activity is any 

activity for which lowered noise levels are essential if the activity is to 

serve its intended purpose and not present an unreasonable public 

nuisance. Such activities include those associated with residences, 

hospitals, nursing homes, churches, schools, libraries, parks, and 

recreational areas. 

Design-Builder shall monitor construction-related noise. If construction 

noise levels exceed 80 decibels during noise sensitive activities, Design-

Builder shall take corrective action before proceeding with operations. 

Design-Builder shall be responsible for costs associated with the 

abatement of construction noise and the delay of operations attributable to 

noncompliance with these requirements. 

Department may prohibit or restrict to certain portions of the Project any 

Work that produces objectionable noise between 10 P.M. and 6 A.M. If 

other hours are established by local ordinance, the local ordinance shall 

govern. 

Equipment shall in no way be altered so as to result in noise levels that are 

greater than those produced by the original equipment. 

When feasible, Design-Builder shall establish haul routes that direct its 

vehicles away from developed areas and ensure that noise from hauling 

operations is kept to a minimum. 
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These requirements shall not be applicable if the noise produced by 

sources other than Design-Builder’s operation at the point of reception is 

greater than the noise from Design-Builder’s operation at the same point. 

(c) Forests: Design-Builder shall take all reasonable precautions to prevent and 

suppress forest fires in any area involved in construction operations or occupied 

by it as a result of such operations. Design-Builder shall cooperate with the proper 

authorities of Governmental Authorities in reporting, preventing, and suppressing 

forest fires. Labor, tools, or equipment furnished by Design-Builder upon the 

order of any forest official issued under authority granted the official by law shall 

not be considered a part of the Contract Documents. Design-Builder shall 

negotiate with the proper forest official for compensation for such labor, tools, or 

equipment. 

(d) Archeological, Paleontological, and Rare Mineralogical Findings: In the event 

of the discovery of prehistoric ruins, Native American or early settler sites, burial 

grounds, relics, fossils, meteorites, or other articles of archeological, 

paleontological, or rare mineralogical interest during the prosecution of Work, 

Design-Builder shall act timely to suspend Work at the site of the discovery and 

notify the Engineer. The Engineer will timely notify the proper State authority 

charged with the responsibility of investigating and evaluating such finds. Design-

Builder shall cooperate and, upon the request of the Engineer, assist in protecting, 

mapping, and removing (as applicable) the findings. Findings shall become the 

property of the State unless they are located on federal lands, in which event they 

shall become the property of the U.S. government. 

When such findings delay the progress or performance of the Work, Design-

Builder shall notify Department in accordance with the provisions of Sections 

108.03 and 109.05 of these Division I Amendments. 

(e) Stormwater Pollution Prevention Plan and Virginia Stormwater 

Management Program General Permit for the Discharge of Stormwater 

from Construction Activities 

A Stormwater Pollution Prevention Plan (“SWPPP”) identifies potential sources 

of pollutants which may reasonably be expected to affect the stormwater 

discharges from the construction site and any off-Site support areas and describes 

and ensures implementation of practices which will be used to reduce pollutants 

in such discharges. 

The SWPPP is comprised of the Erosion and Sediment Control (“ESC”) Plan, the 

Stormwater Management (“SWM”) Plan, and related Specifications and 

Standards requirements contained within the Contract Documents and shall be 

required for all land-disturbing activities that disturb 10,000 square feet or 

greater.” 



Part 5 Poplar Creek Project Phase A (part of the Route 121 Project) 

Division I Amendments Buchanan County, Virginia 

Dated as of July 6, 2016 Project No. 0121-013-793, P102, R201, C501, D601 

Commonwealth of Virginia 

Virginia Department of Transportation 

Page 55 of 77 
 

Land-disturbing activities that disturb one acre or greater require coverage under 

the State Department of Environmental Quality’s (“DEQ”) Virginia Stormwater 

Management Program (“VSMP”) General Permit for the Discharge of 

Stormwater from Construction Activities (hereafter referred to as the “VPDES 

Construction Permit”), and the DCR-01 General Permit. 

The required contents of a SWPPP for those land disturbance activities requiring 

coverage under the VSMP construction-related Governmental Approval are found 

in section II D of the “General Permit” section of the Legal Requirements 

attending the VSMP (4 Va. Admin. Code § 50-60-1170). While a SWPPP is an 

important component of the VPDES Construction Permit, it is only one of the 

many requirements for the land disturbing activity that must be addressed in order 

to be in full compliance with the conditions of this permit. The requirements of 

this permit will be satisfied by Design-Builder’s compliance with the Project’s 

SWPPP terms and conditions. 

Design-Builder and all other persons that oversee or perform activities covered by 

the VPDES Construction Permit shall be responsible for reading, understanding, 

and complying with all of the terms, conditions and requirements of the DCR-01 

General Permit and the Project’s SWPPP including the following: 

.1 Project Implementation Responsibilities 

Design-Builder shall be responsible for the installation, maintenance, 

inspection, and, on a daily basis, ensuring the functionality of all erosion 

and sediment control measures on a daily basis and all other stormwater 

and pollutant runoff control measures identified within or referenced 

within the SWPPP, Plans, Specifications, Governmental Approvals, and 

other Contract Documents or applicable governmental approvals. 

Design-Builder shall take all reasonable steps to prevent or minimize any 

stormwater or non-stormwater discharge that will have a reasonable 

likelihood of adversely affecting human health or public or private 

properties, or both. 

.2 Certification Requirements 

In addition to satisfying the personnel certification requirements contained 

herein, Design-Builder shall certify its activities by completing, signing, 

and submitting Department Form C-45 “VDOT SWPPP Design Builder 

and Subcontractor Certification Statement” to Department at least seven 

days prior to commencing any Project-related land-disturbing activities. 

.3 SWPPP Requirements for Support Facilities Off Site (Outside the 

Project ROW) Requirements 
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Design-Builder shall develop ESC Plan(s) and the SWPPP for submission 

and acceptance by Department prior to usage of any on-Site or off-Site 

support facilities including  Borrow Sites and Surplus Materials Areas, 

construction and waste materials or Equipment storage areas, Equipment 

and vehicle storage and fueling areas, storage areas for fertilizers or 

chemicals, sanitary waste facilities and any other areas that may generate a 

stormwater or non-stormwater discharge directly related to the 

construction process. Such plans, upon acceptance, shall document the 

location and description of potential pollutant sources from these areas and 

shall include a description of the controls to reduce, prevent and control 

pollutants from these sources including spill prevention and response. 

Design-Builder shall submit such plans and documentation as specified 

herein to Department and, upon review and approval, they shall timely 

become a component part of the Project’s SWPPP and VPDES 

Construction Permit (where applicable) and shall be subject to all 

conditions and requirements of the Contract Documents, VPDES 

Construction Permit (where applicable) and all other Contract Documents. 

.4 Reporting Procedures 

(a) Inspection Requirements 

Design-Builder shall be responsible for conducting inspections in 

accordance with the requirements herein. The Design-Builder shall 

document such inspections by completion of Department Form C-107 (a) 

and (b), the “Construction Runoff Control Inspection Form and 

Continuation Sheet”, in strict accordance with the directions contained 

within the form. 

(b) Unauthorized Discharge Requirements 

Design-Builder shall not discharge into State waters sewage, industrial 

wastes, other wastes, or any noxious or deleterious substances nor shall 

otherwise alter the physical, chemical, or biological properties of such 

waters that render such waters detrimental for or to domestic use, 

industrial consumption, recreational or other public uses. 

(1) Notification of non-compliant discharges 

Design-Builder shall in a timely manner notify Department upon 

the (i) discovery of any unauthorized, unusual, extraordinary, or 

non-compliant discharge from land disturbing activity, (ii) 

reasonable likelihood that any such discharge has occurred, but has 

not yet been determined and (iii) the reasonable likelihood that any 

such discharge will, absent further action, imminently or certainly 

occur. Where prompt notification is not possible, such notification 
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shall be not later than 24 hours after said discovery.  Nothing in 

this Section 107.16(e).4(b)(1) shall relieve Design-Builder of its 

obligation to comply with any notice or notification obligations 

(including criteria and timing for such notice or notification) with 

respect to discharges under any Governmental Approval. 

(2) Detailed report requirements for non-compliant 

 discharges 

Design-Builder shall submit to Department within five days of the 

notice provided under clause (1) above a written report describing 

details of the discharge to include its volume, location, cause, and 

any apparent or potential effects on private or public, or both, 

properties and State waters or endangerment to public health, as 

well as steps being taken to eliminate the discharge. A completed 

Department Form C-107 (a) and (b) shall be used for such reports. 

.5 Plans, Changes, Deficiencies, and Revisions 

(a) Contractor SWPPP 

Design-Builder shall develop and provide SWPPP that documents the 

location and description of potential pollutant sources such as vehicle 

fueling areas, storage areas for fertilizers or chemicals, sanitary waste 

facilities, construction and waste material storage areas, etc. prior to any 

such pollutant sources being established on the Site. Such plans and 

documentation shall include a description of the controls to reduce, 

prevent, and control pollutants from these sources including spill 

prevention and response. Design-Builder shall submit such plans and 

documentation as specified herein to Department and, upon review and 

approval, they shall in a timely manner become a component of the 

Project’s SWPPP and subject to all corresponding requirements contained 

therein. 

Design-Builder shall ensure that the SWPPP is kept on the Site at all times 

in accordance with the provisions of Section 105.10 of these Division I 

Amendments and shall be available for review upon request. 

(b) Changes and Deficiencies 

Design-Builder shall report to Department when: (a) any planned physical 

alterations or additions are made to the land disturbing activity; or (b) 

deficiencies in the Project plans or Contract Documents are discovered 

that could significantly change the nature or increase the quantity of the 

pollutants discharged from the land disturbing activity to surface waters. 
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(c) Revisions to the SWPPP 

Where work site conditions, construction sequencing or scheduling 

necessitates revisions or modifications to the ESC Plan or any other 

component of the SWPPP for the land disturbing activity, such revisions 

or modifications shall be approved by Department and shall be 

documented by Design-Builder on a designated plan set (“Record (“As-

Built”) Plan”). 

Such plans shall be maintained on the Site or at a location convenient to 

the Site where no on-Site facilities are available and shall be available for 

review upon request during normal business working hours. 

Effective July 1, 2013 the administration of the Virginia Erosion and Sediment Control and 

Stormwater Management regulatory programs was transferred from the Virginia Department of 

Conservation and Recreation (DCR) to the Virginia Department of Environmental Quality 

(DEQ).  References and links to DCR manuals and documents contained herein may no longer 

be correct as these programs are being transferred between the State agencies.  The erosion and 

sediment control certification requirements shall still apply, but with the DEQ having oversight 

over the certification program beginning July 1, 2013. 

107.17—Construction Safety and Health Standards 

Design-Builder shall perform the Work, and shall cause all Subcontractors and Sub-

subcontractors to perform each of their respective Work, in full compliance with construction 

safety and health standards.  Design-Builder and all Subcontractors shall not require any worker 

employed in performance of the Contract Documents to work in surroundings or under working 

conditions that are unsanitary, hazardous, or dangerous to their health or safety as determined 

under construction safety and health standards promulgated by the U.S. Secretary of Labor in 

accordance with the requirements of Section 107 of the “Contract Work Hours and Safety 

Standards Act,” 40 U.S.C. §§ 3701-3708. 

Design-Builder shall comply with the “Virginia Occupational Safety and Health Standards,” Va. 

Code Ann. § 40.1-1 and the duties imposed thereunder. Any violation of the requirements or 

duties that is brought to the attention of Design-Builder by Department or any other individual 

shall be timely abated. 

At a minimum, all Design-Builder personnel (and personnel of each Subcontractor and Sub-

subcontractor) shall comply with the following unless otherwise determined unsafe or 

inappropriate in accordance with OSHA Legal Requirements: 

.1 Hard hats shall be worn while participating in or observing all types of 

field Work when outside of a building or outside of the cab of a vehicle, 

and exposed to, participating in, or supervising construction. 
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.2 Respiratory protective equipment shall be worn whenever an individual is 

exposed to any item listed in the OSHA Standards, Standard 

Specifications and Reference Documents and other Legal Requirements as 

needing such protection unless it is shown that the employee is protected 

by engineering controls. 

.3 Adequate eye protection shall be worn in the proximity of grinding, 

breaking of rock or concrete, while using brush chippers, striking metal 

against metal, or when working in situations where eye safety may be in 

jeopardy. 

.4 A safety vest shall be worn by all exposed to vehicular traffic and 

construction Equipment. 

.5 Standards and guidelines of the current “Virginia Work Area Protection 

Manual” shall be used when setting, reviewing, maintaining, and 

removing traffic controls. 

.6 Flaggers shall be certified in accordance with the “Virginia Flagger 

Certification Program.” 

.7 No individual shall be permitted to position themselves under any raised 

load or between hinge points of Equipment without first taking steps to 

support the load by the placing of a safety bar or blocking. 

.8 All electrical tools shall be adequately grounded or double insulated. 

Ground Fault Circuit Interrupter (“GFCI”) protection must be installed in 

accordance with the National Electrical Code (“NEC”) and current 

Virginia Occupational Safety and Health agency (“VOSH”). If extension 

cords are used, they shall be free of defects and designed for their 

environment and intended use. 

.9 No individual shall enter a confined space without training, permits, and 

authorization. 

.10 Fall protection shall be required whenever an employee is exposed to a fall 

six feet or greater. 

107.18—Sanitary Provisions 

Design-Builder shall provide and maintain in a neat, sanitary condition such accommodations for 

the use of employees as may be necessary to comply with the requirements of the State and local 

Board of Health or other bodies or tribunals having jurisdiction. 

107.19—Reserved 
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107.20—Construction Over or Adjacent to Navigable Waters 

Department will obtain a permit from the U.S. Coast Guard for the anticipated construction or 

demolition activities of structures on Department projects that cross a waterway(s) under the 

jurisdiction of the U.S. Coast Guard. As the permit holder, Department must apply to the U.S. 

Coast Guard for approval of permit modifications that Design-Builder requests to the original 

Department permit. 

Prior to starting demolition or construction operations Design-Builder shall meet with 

Department and the U.S. Coast Guard (the “U.S. Coast Guard Coordination Meeting”) to 

present its planned operations and the potential impacts those operations may pose to water 

traffic. As part of this meeting, the parties shall establish in writing the proper protocol for 

emergency closures and be governed accordingly. 

(a) Activities subject to Coast Guard regulation under the Permit. Following the 

U.S. Coast Guard Coordination Meeting, Design-Builder shall submit its 

proposed schedule of operations in writing to Department. Department shall 

review and provide written comments, if applicable, to Design-Builder within 

seven days following receipt of Design-Builder’s schedule of operations. Design-

Builder shall incorporate Department’s comments and submit its notice of 

scheduled operations to Department and to the U.S. Coast Guard at least 30 days 

prior to commencement of any permitted construction or demolition operations. 

U.S. Coast Guard acceptance of Design-Builder’s written schedule of operations 

is a condition precedent to Design-Builder’s commencement of those operations. 

(b) Activities that require Channel closures or restrictions. In addition to the 

submittal of its proposed schedule of operations as described in (a) above, 

Design-Builder shall submit Plans that comply with the Permit for Falsework, 

cofferdams, floating Equipment and other obstructions to the Channel or 

Channels to Department. Design-Builder’s attention is directed to the possibility 

that advance notification for consideration of approval may vary depending on the 

type and duration of proposed closures, the time of year for requested closure(s), 

and location of existing Bridge(s), if any, and waterway(s) involved, and the 

impact to entities served along or through the waterway(s). Department shall 

review and provide written comments, if applicable, to Design-Builder within 30 

days following receipt of Design-Builder’s Plans. Design-Builder shall 

incorporate Department’s comments and submit its Plans to Department and to 

the U.S. Coast Guard at least 30 days prior to commencement of any permitted 

construction or demolition operations. Design-Builder may not commence 

activities that require Channel closures or restrictions without the prior written 

approval of Department and the U.S. Coast Guard. Design-Builder shall be 

responsible for complying with all operational requirements that the U.S. Coast 

Guard may place on Design-Builder as conditions of approval. 
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In addition, Design-Builder shall request and obtain Department and U.S. Coast 

Guard approval in writing before commencing any operations that deviate from 

Design-Builder’s schedule of operations when these operations interfere or have 

the potential to interfere with navigation of water traffic outside of timeframes 

previously approved by Department and the U.S. Coast Guard. 

Notices shall be sent to the U.S. Coast Guard, Fifth District Bridge Office (“OBR”), 431 

Crawford Street, Portsmouth, VA 23704-5004. Payment of any penalty or fine that may be 

levied by the U.S. Coast Guard for Design-Builder violations of the Legal Requirements 

pertaining to Bridges in 33 C.F.R. pts. 115, 116, 117 and 118 shall be the responsibility of 

Design-Builder. Further, any schedule delays as a result of actions or inaction by Design-Builder 

relative to the requirements herein that are determined by Department to be the fault of Design-

Builder will not be compensable. 

The cost to comply with the requirements of this provision and to provide and maintain 

temporary navigation lights, signals and other temporary Work associated with the structure(s) 

under the Contract Documents required by the U.S. Coast Guard for the protection of navigation 

during construction or demolition operations shall be included in Contract Price. 

107.21—Size and Weight Limitations 

(a) Hauling or Moving Material and Equipment on Public Roads Open to 

Traffic: Design-Builder shall comply with legal size and weight limitations in the 

hauling or moving of Material and Equipment on public Roads open to traffic 

unless the hauling or moving is covered by a hauling permit. 

(b) Hauling or Moving Material and Equipment on Public Roads Not Open to 

Traffic: Design-Builder shall comply with legal weight limitations in the hauling 

or moving of Material and Equipment on public Roads that are not open to traffic 

unless the hauling or moving is permitted elsewhere herein or is otherwise 

covered by a hauling permit. Design-Builder shall be liable for damage that 

results from the hauling or moving of Material and Equipment. The hauling or 

moving of Material and Equipment on the Pavement Structure or across any 

structure during various stages of construction shall be subject to additional 

restrictions as specified or directed by Department. 

(c) Furnishing Items in Component Parts of Sections: If the size or weight of 

fabricated or manufactured items together with that of the hauling or moving 

vehicle exceeds the limitations covered by hauling permit policies and other 

means of transportation are not available, permission will be given to furnish the 

items in component parts of sections with adequately designed splices or 

connections at appropriate points. Permission for such adjustments shall be 

requested in writing, and approval in writing shall be secured from Department 

prior to fabrication or manufacture of the items. The request shall state the reasons 

for adjustment and shall be accompanied by supporting data, including Working 

Drawings where necessary. 
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(d) Construction Loading of Structures - In the construction, reconstruction, 

widening, or repair of Culverts, retaining wall and other similar type structures 

including approaches, Design-Builder shall consider construction loads during the 

planning and prosecution of the Work. Construction loads include the weight of 

cranes, trucks, other heavy construction or Material delivery equipment, as well as 

the delivery or storage of Materials placed on or adjacent to the structure or parts 

thereof during the various stages of the Work in accordance with Design-

Builder’s proposed Work plan. Design-Builder shall consider the effect(s) of 

construction loads on the loading capacity of these type structure(s) in its 

sequencing of the Work. At Department’s request Design-Builder shall be 

prepared to discuss or review its proposed operations with Department with 

regard to construction loads to demonstrate it has taken such into consideration in 

the planning and execution of the Work. 

SECTION 108—PROSECUTION AND PROGRESS OF WORK 

108.01—Prosecution of Work 

Design-Builder shall provide a sufficient force of workers, Materials, Equipment, and tools and 

shall prosecute the Work with such diligence as is required to attain and maintain a rate of 

progress necessary to ensure completion of the Project in accordance with the Contract 

Documents. 

Once Design-Builder has begun Work, it shall be prosecuted continuously and to the fullest 

extent possible except for authorized suspensions ordered by Department. If approval is given to 

discontinue the Work temporarily, Design-Builder shall notify Department at least 24 hours in 

advance of resuming operations. 

At least once every 30 days, or as specified in the Contract Documents, Design-Builder shall 

meet with Department to discuss its current progress relative to its Schedule of Record and to 

establish the approximate date for starting each critical inspection stage during the following 30 

days. Department shall be advised at least 24 hours in advance of any changes in Design-

Builder’s planned operations or critical stage Work requiring inspection. 

108.02—Limitation of Operations 

(a) General. 

Design-Builder shall conduct the Work in a manner and sequence that will ensure 

its expeditious completion with the least interference to traffic and shall have due 

regard for the location of detours and provisions for handling traffic. Design-

Builder shall not open any Work to the prejudice or detriment of Work already 

started. Department may require Design-Builder to finish a section of Work 

before Work is started on any other section. 

(b) Holidays. 
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Except as is necessary to maintain traffic, that portion of the Work impacting 

traffic shall not be performed on Sundays or the following holidays without the 

permission of the Department: January 1, Easter, Memorial Day, July 4, Labor 

Day, Thanksgiving Day, and Christmas Day.  If any of these Holidays occurs on a 

Sunday, the following Monday shall be considered the Holiday, except Easter. 

108.03—Special Considerations Concerning Determination of Schedule Progress 

Payment for Material stockpiled or stored in accordance with the requirements of Section 109.09 

of these Division I Amendments will not be considered in determining Design-Builder’s rate of 

progress. 

Refer also to Part 3 – Lump Sum Design-Build Agreement – Article 11 – Other Provisions. 

108.04—Determination and Extension of Contract Time Limit 

Refer to Part 4 – General Conditions – Article 8 (Time), Article 9 (Changes to Contract Price and 

Time) and Article 10 (Contract Adjustments and Disputes). 

108.05—Reserved 

108.06—Reserved 

108.07—Reserved 

108.08—Reserved 

108.09—Acceptance 

(a) Design-Builder’s Responsibility for Work: In each case, subject to Section 

6.2.4 of the General Conditions, and except as expressly stated otherwise in the 

Contract Documents, until Final Completion, Design-Builder shall have charge 

and care thereof and shall take every precaution against damage to any part 

thereof by action of the elements or from any other cause. Design-Builder shall 

rebuild, repair, restore, and make good on damage to any portion of the Work 

occasioned by any of the foregoing causes before Final Completion and shall bear 

the expense thereof. 

In case of suspension of the Work, Department shall issue instructions and 

directions to Design-Builder as to the implementation of the suspension, which 

may include directing Design-Builder to develop a maintenance and transition 

plan.  Unless specifically directed otherwise by Department, Design-Builder shall, 

during the suspension period, continue to have full responsibility for the Project, 

including its obligations to take such precautions as may be necessary to prevent 

damage to the Work, comply with Governmental Approvals, and ensure public 
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safety.  Such obligations include erosion control and drainage and erection of any 

necessary Temporary Structures, signs, or other facilities. 

(b) Reserved 

(c) Substantial Completion and Final Completion: Within seven days of 

Department’s receipt of a written notice from Design-Builder that it believes the 

Work, or a designated portion of the Work, is substantially complete in 

accordance with the Contract Documents, along with certification from the 

Quality Assurance Manager (“QAM”) that such Work is substantially complete, 

Department and Design-Builder shall conduct a joint inspection to determine 

whether the Work, or the designated portion thereof, is substantially complete.  If 

Department concludes that the applicable Work is not substantially complete, it 

will so advise Design-Builder, whereupon the preceding process will continue 

until Department agrees that the applicable Work is substantially complete. 

Within seven days of Department’s receipt of Design-Builder’s notice that it 

believes the Work has achieved Final Completion, Department and Design-

Builder shall conduct a joint inspection to verify that the Work is complete in 

accordance with the Contract Documents. 

SECTION 109—MEASUREMENT AND PAYMENT 

109.01—Measurement of Quantities 

Unless otherwise specifically stated to the contrary in Article 6 of the Agreement, this Section 

109.01 will only be applicable to Contract Price adjustments made under Article 9 of the General 

Conditions. 

The methods of measurement and computations to be used to determine quantities of Material 

furnished and Work performed will be those generally recognized as conforming to good 

engineering practice. 

Longitudinal measurements for surface area computations will be made along the surface and 

transverse measurements will be the surface measure shown in the Contract Documents or 

ordered in writing by Department. Individual areas of obstructions with a surface area of 9 

square feet or less will not be deducted from surface areas measured for payment. 

Structures will be measured in accordance with the neat lines shown in the Contract Documents 

Items that are measured by the linear foot will be measured parallel to the base or foundation 

upon which they are placed. 

Allowance will not be made for surfaces placed over an area greater than that shown in the 

Contract Documents or for any Material moved from outside the area of the cross-section and 

lines shown in the Contract Documents. 
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When standard manufactured items are specified and are identified by weights or dimensions, 

such identification will be considered nominal. Unless more stringently controlled by tolerances 

in the Contract Documents, manufacturing tolerances established by the industries involved will 

be accepted. 

(a) Measurement by Weight: Materials that are measured or proportioned by weight 

shall be weighted on accurate scales as specified in this Section 109.01. When 

Material is paid for on a Tonnage basis, personnel performing the weighing shall 

be certified by Department and shall be bonded to the State in the amount of 

$10,000 for the faithful observance and performance of the duties of the 

weighperson required herein. The bond shall be executed on a form having the 

exact wording as the “Weighpersons Surety Bond Form” furnished by 

Department and shall be submitted to Department prior to the furnishing of the 

Tonnage Material. 

Design-Builder shall have the weighperson perform the following: 

.1 Furnish a signed weigh ticket for each load that shows the date, load 

number, plant name, size and type of Material, project number, schedule 

or purchase order number, and the weights specified herein. 

.2 Maintain sufficient documentation so that the accumulative Tonnage and 

distribution of each lot of Material can be readily identified. 

.3 Submit by the end of the next working day a summary of the number of 

loads and total weights for each type of Material. 

The truck tare to be used in the weighing operation shall be the weight of 

the empty truck determined with full tank(s) of fuel and the operator 

seated in the cab. The tare weight of trucks shall be recorded to the nearest 

20 pounds. At the option of Design-Builder, a new tare may be determined 

for each load. When a new tare is obtained for each load, the requirement 

for full tank(s) of fuel will be waived. 

Net rail shipment weights may be used for pay quantities when evidenced 

by railroad bills of lading. However, such weights will not be accepted for 

pay quantities of Materials that subsequently pass through a stationary 

mixing plant. 

Scales shall conform to the requirements for accuracy and sensitivity as 

set forth in the National Institute of Standards and Technology Handbook 

No. 44 for Specifications, Tolerances and Requirements for Weighing and 

Measuring Devices.  Scales used in the weighing of Materials paid for on 

a Tonnage basis shall be approved and sealed in accordance with the 

requirements of the policies of the Bureau of Weights and Measures of the 

Department of Agriculture and Consumer Services, or other approved 
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agencies, at least once every six months and upon being moved. Hopper 

and truck scales shall be serviced and tested by a scale service 

representative at least once every six months. Hopper scales shall be 

checked with a minimum 500 pounds of test weights and truck scales shall 

be checked with a minimum 20,000 pounds of test weights. 

Copies of scale test reports shall be maintained on file at the scale location 

for at least 18 months, and copies of all scale service representative test 

reports shall be forwarded to Department. 

The quantity of Materials paid for on a Tonnage basis shall be determined 

on scales equipped with an automatic printer. Truck scale printers shall 

print the net weight and either the gross or tare weight of each load. 

Hopper scale printers shall print the net weight of each load. The weigh 

ticket shall also show the legal gross weight for Material weighed on truck 

scales and the legal net weight for Material weighed on hopper scales. 

If the automatic printer becomes inoperative, the weighing operation may 

continue for 48 hours provided satisfactory visual verification of weights 

can be made. The written permission of the District Materials Engineer 

shall be required for the operation of scales after 48 hours. 

If significant discrepancies are discovered in the printed weight, the 

ultimate weight for payment will be calculated on volume measurements 

of the Materials in place and unit weights determined by Department or by 

other methods deemed appropriate to protect the interests of the State. 

(b) Measurement by Bank Cubic Yard: Material that is measured by the cubic 

yard, loose measurement or vehicular measurement, shall be hauled in approved 

vehicles and measured therein at the point of delivery. Material measured in 

vehicles, except streambed gravel, will be allowed at the rate of 2/3 the volume of 

the vehicle. The full volume of the vehicle will be allowed for streambed gravel. 

Such vehicles may be of any size or type acceptable to Department provided the 

body is of such shape that the actual contents can be readily and accurately 

determined. Unless all approved vehicles are of uniform capacity, each vehicle 

shall bear a plainly legible identification mark indicating the specific approved 

capacity. Each vehicle shall be loaded to at least its water level capacity. 

When approved by Department in writing, Material specified to be measured by 

the cubic yard may be weighed and such weights converted to cubic yards for 

payment purposes. Factors for conversion from weight to volume measurement 

will be determined by Department and shall be agreed to by Design-Builder 

before they are used. 

(c) Measurement by Lump Sum: When used as an item of payment, the term “lump 

sum” shall mean full payment for completion of Work described in the Contract 
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Documents. When a complete structure or structural unit is specified as a Work 

Package, the unit of measurement will be lump sum, and shall include all 

necessary fittings and accessories. The quantities may be shown in the Contract 

Documents for items for which lump sum is the method of measurement. If 

shown, the quantities are approximate and are shown for estimating purposes 

only. Items that are to be measured as complete units will be counted by 

Department in the presence of a representative of Design-Builder. 

(d) Specific Items: 

.1 Concrete (Measured by Volume Measure): Concrete will be measured 

and computed by dividing the Work into simple geometrical figures and 

adding their volumes. 

.2 Concrete (Measured by Square or Lineal Measure): Concrete will be 

measured and computed by dividing the Work into simple geometrical 

figures and adding their areas or measuring linearly along the item’s 

surface. 

.3 Excavation, Embankment, and Borrow: In computing volumes of 

Excavation, Embankment, and Borrow, methods having general 

acceptance in the engineering profession will be used. When the 

measurement is based on the cross-sectional area, the average end area 

method will be used. 

.4 Asphalt: Asphalt will be measured by the gallon, volumetric 

measurement, based on a temperature of 60 degrees F using the following 

correction factors: 

(a) 0.00035 per degree F for petroleum oils having a specific gravity 

 60/60 degrees F above 0.966 

(b) 0.00040 per degree F for petroleum oils having a specific gravity 

 60/60 degrees F between 0.850 and 0.966 

(c) 0.00025 per degree F for emulsified asphalt 

Unless volume correction tables are available, the following 

formula shall be used in computing the volume of asphalt at 

temperatures other than 60 degrees F: 

V1 = V x [1 – K(T – 60)] 

Where: 

V = volume of asphalt to be corrected; 
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V
1
 = volume of asphalt at 60 degrees F; 

K = correction factor (coefficient of expansion); and 

T = temperature in degrees F of asphalt to be corrected. 

When asphalt is delivered by weight, the volume at 60 degrees F 

will be determined by dividing the net weight by the weight per 

gallon at 60 degrees F. 

Asphalt will be measured by weight. Net certified scale weights, or 

weights based on certified volumes in the case of rail shipments, 

will be used as a basis of measurement, subject to correction when 

asphalt has been lost from the car or the distributor, disposed of, or 

otherwise not incorporated in the Work. 

When asphalt is shipped by truck or transport, net certified weights 

or volumes subjected to correction for loss or foaming may be used 

to compute quantities. 

Only the quantity of asphalt actually placed in the Work and 

accepted will be considered in determining the amount due 

Design-Builder. 

.5 Timber: Timber will be measured in units of 1,000 foot-board-measure 

actually incorporated in the structure. Measurement will be based on 

nominal widths and thicknesses and the extreme length of each piece. 

.6 Equipment rental: Equipment rental will be measured by time in hours of 

actual working time and necessary traveling time of the Equipment within 

the limits of the Project or source of supply and the Project except when 

another method of measurement is specified. 

109.02—Reserved 

109.03—Scope of Payment 

Design-Builder shall accept the compensation provided for in the Contract Documents as full 

payment for the following: 

(a) furnishing all Materials, labor, tools, Equipment, and incidentals to complete the 

Work. 

(b) performing all Work; 

(c) all loss or damage arising from the nature of the Work or from action of the 

elements or any other unforeseen difficulties that may be encountered during 
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prosecution of the Work and until Final Completion, except as otherwise provided 

in the Contract Documents. 

(d) all risks of every description connected with the prosecution of the Work, except 

as otherwise provided in the Contract Documents. 

(e) all expenses incurred in consequence of the suspension of the Work as herein 

authorized. 

(f) any infringement of patent, trademark, or copyright regarding the Work. 

(g) the completion of the Work in accordance with the requirements of the Contract 

Documents 

The payment of any partial payment prior to Final Completion as provided for in Section 108.09 

of these Division I Amendments shall in no way affect the obligation of Design-Builder to repair 

or replace  any defective parts of the construction or to be responsible for all damages 

attributable to such defects.  Nothing herein shall limit, abridge or otherwise negatively affect 

Design-Builder’s right to extension of the Contract Time, adjustment of the Contract Price, or 

both where permitted by the other provisions of the Contract Documents. 

109.04—Reserved 

109.05—Contract Price Adjustments 

Contract Price adjustments shall be made in conformance with the requirements of Article 9 of 

the General Conditions.  In the event the Contract Price adjustment is to be made under 

Subparagraphs .3 or .4 of Section 9.4.1 of the General Conditions, or in the event of claims by 

Design-Builder under Article 10 of the General Conditions, then the rates for labor, Equipment, 

Materials and otherwise will be compensated in the following manner: 

(a) Labor: Unless otherwise approved, Design-Builder will receive the rate of wage 

or scale as set forth in its most recent payroll for each classification of laborers, 

forepersons, and superintendent(s) who are in direct charge of the specific 

operation. The time allowed for payment will be the number of hours such 

workers are actually engaged in the Work. If overtime Work is authorized by 

Department, payment will be at the normal overtime rate set forth in Design-

Builder’s most recent payroll. If workers performing the class of labor needed 

have not been employed on the Project, mutually agreed on rates will be 

established. However, the rates shall be not less than those predetermined for the 

Project, if applicable. An amount equal to 45 percent of the approved payroll will 

be included in the payment for labor to cover administrative costs, profit, and 

benefits or deductions normally paid by Design-Builder. 

(b) Insurance and Tax: Design-Builder will receive an amount equal to 25 percent 

of the approved payroll exclusive of additives of administrative cost as full 
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compensation for property and liability insurance, workers’ compensation 

insurance premiums, unemployment insurance contributions, and social security 

taxes. 

(c) Materials: Design-Builder will receive the actual cost of Materials accepted by 

Department that are delivered and used for the Work including taxes, 

transportation, and handling charges paid by Design-Builder, not including labor 

and Equipment rentals as herein set forth, to which 15 percent of the cost will be 

added for administration and profit. Design-Builder shall make every reasonable 

effort to take advantage of trade discounts offered by Material suppliers. Any 

discount received shall pass through to Department. Salvageable temporary 

construction Materials will be retained by Department, or their appropriate 

salvage value shall be credited to the State, as agreed on by Department. 

(d) Equipment: Design-Builder shall provide Department a list of all Equipment to 

be used in the Work. For each piece of Equipment, the list shall include the serial 

number; date of manufacture; location from which Equipment will be transported; 

and for rental Equipment, the rental rate and name of the company from which it 

is rented. Design-Builder will be paid rental rates for pieces of machinery, 

Equipment, and attachments necessary for prosecution of the Work that are 

approved for use by Department. Equipment rental will be measured by time in 

hours of actual time engaged in the performance of the Work and necessary 

traveling time of the Equipment within the limits of the Project or source of 

supply and the Project. Hourly rates will not exceed 1/176 of the monthly rates of 

the schedule shown in the Rental Rate Blue Book for Construction Equipment 

modified in accordance with the Rental Rate Blue Book rate adjustment tables 

that are current at the time the Extra Work is performed. Adjustment factors or 

rate modifications indicated in the Rental Rate Blue Book will not be considered 

when acceptable rates are determined. Hourly rates for Equipment on standby will 

be at 50 percent of the rate paid for Equipment performing Work. Operating costs 

shall not be included in the standby rate. For the purposes herein “standby time” 

is defined as the period of time Equipment ordered to the jobsite by Department is 

available on-Site for the Work but is idle for reasons not the fault of Design-

Builder or normally associated with the efficient and necessary use of that 

Equipment in the overall operation of the Work at hand. 

Payment will be made for the total hours the Equipment is performing Work. 

When Equipment is performing Work less than 40 hours for any given week and 

is on standby, payment for standby time will be allowed for up to 40 hours, minus 

hours performing Work. Payment will not be made for the time that Equipment is 

on the Project in excess of 24 hours prior to its actual performance in the Work. 

An amount equal to the Rental Rate Blue Book estimated operating cost per hour 

will be paid for all hours the Equipment is performing Work. This operating cost 

shall be full compensation for fuel, lubricants, repairs, greasing, fueling, oiling, 
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small tools, and other incidentals. No compensation will be paid for the use of 

machinery or equipment not authorized by Department. 

Design-Builder will be paid freight cost covering the moving of Equipment to and 

from the specific Work operation provided such cost is supported by an invoice 

showing the actual cost to Design-Builder. However, such payment will be 

limited to transportation from the nearest source of available equipment. If 

Equipment is not returned to the nearest equipment storage lot but is moved to 

another location, the freight cost paid will not exceed the cost of return to the 

nearest storage lot. 

The rates for Equipment not listed in the Rental Rate Blue Book schedule shall 

not exceed the hourly rate being paid for such Equipment by Design-Builder at 

the time of the performance of Extra Work.  In the absence of such rates, 

prevailing rates being paid in the area where the authorized Work is to be 

performed shall be used. 

If Design-Builder does not possess or have readily available Equipment necessary 

for performing Extra Work and such Equipment is rented from a source other than 

a company that is an Affiliate, payment will be based on actual invoice rates, to 

which 15 percent of the invoice cost will be added for administrative cost and 

profit. If the invoice rate does not include the furnishing of fuel, lubricants, 

repairs, and servicing, the invoice rate will be converted to an hourly rate, and an 

amount equal to the Rental Rate Blue Book estimated operating cost per hour will 

be added for each hour the Equipment is performing Work. 

(e) Miscellaneous: No additional allowance will be made for attachments that are 

common accessories for Equipment as defined in the Rental Rate Blue Book, 

general superintendents, timekeepers, secretaries, the use of small hand held tools 

or other costs for which no specific allowance is herein provided. Design-Builder 

will receive compensation equal to the cost of the bond, special railroad insurance 

premiums, and other additional costs necessary for the specific Work as 

determined by Department. Design-Builder shall supply documented evidence of 

such costs. 

(f) Compensation: The compensation as set forth in this Section 109.05 shall be 

accepted by Design-Builder as payment in full for Work performed on the basis 

described in this Section 109.05.  At the end of each day, Design-Builder’s 

Representative and the Inspector shall compare and reconcile records of the hours 

of Work and Equipment, labor, and Materials used in such Work. Such 

accounting may not include actual costs or labor rates where these are not 

available but shall be used to verify quantities, types of Materials or labor, and 

number and types of Equipment. 

If all or a portion of the Work is performed by an approved Subcontractor, 

Design-Builder will be paid 10 percent of the Subcontract net costs to cover 
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Design-Builder’s profit and administrative cost. The amount resulting will not be 

subject to any further additives. The itemized statements of costs as required 

below shall be submitted on a form that separates the subcontracted portions of 

the labor, Materials, and Equipment from the other costs. 

(g) Statements: Payments will not be made for Work performed on the basis 

described in this Section 109.05 until Design-Builder has furnished Department 

duplicate itemized statements of the cost of such Work detailed as follows: 

.1 payroll indicating name, classification, date, daily hours, total hours, rate, 

and extension of each laborer, foreperson, and Superintendent 

.2 designation, dates, daily hours, total hours, rental rate, and extension for 

each unit of Equipment 

.3 quantities of Materials, prices, and extensions 

.4 transportation of Materials 

Statements shall be accompanied and supported by invoices for all Materials used and 

transportation charges. However, if Materials used are not specifically purchased for such Work 

but are taken from Design-Builder’s stock, then in lieu of the invoices, Design-Builder shall 

furnish an affidavit certifying that such Materials were taken from its stock; that the quantity 

claimed was actually used; and that the price, transportation, and handling claimed represented 

its actual cost. 

109.06—Reserved 

109.07—Eliminated Items 

Department shall have the right to delete any item of Work in the Contract Documents.  In such 

case, Department shall notify Design-Builder of such deletion and the parties shall proceed in 

accordance with Article 9 of the General Conditions. 

109.08—Partial Payments 

(a) Reserved 

(b) Payment To Subcontractors 

Upon Department payment of the Subcontractor’s portion of the Work as shown 

on the monthly progress payment and the receipt of payment by Design-Builder 

for such Work, Design-Builder shall make compensation in full to the 

Subcontractor.  For the purposes of this Section 109.08, payment of the 

Subcontractor’s portion of the Work shall mean that payment has been issued for 
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that portion of the Work that was identified on the monthly progress payment for 

which the Subcontractor has performed service. 

Payment to Subcontractors shall be in accordance with the provisions of Va. Code 

Ann. § 2.2-4354: 

Design-Builder shall take one of the following two actions within seven days after 

receipt of payment from Department for the Subcontractor’s portion of the Work 

as shown on the monthly progress payment: 

.1 Pay the Subcontractor for the proportionate share of the total payment 

received from the agency attributable to the Work performed by the 

Subcontractor under its Subcontract; or 

.2 Notify Department and Subcontractor, in writing, of its intention to 

withhold all or a part of the Subcontractor’s payment with the reason for 

nonpayment. 

Design-Builder shall be obligated to pay interest at the rate of interest described in 

Va. Code Ann. § 2.2-4805(B) on all amounts owed by Design-Builder to the 

Subcontractor that remain unpaid after seven days following receipt by Design-

Builder of payment from Department for Work performed by the Subcontractor, 

except amounts withheld as allowed in subparagraph (b)(2) just above. Design-

Builder shall include in each of its subcontracts a provision requiring each 

Subcontractor to include or otherwise be subject to the same payment and interest 

requirements with respect to each Sub-subcontractor. 

If Design-Builder fails to make payment to the Subcontractor within the time 

frame specified herein, the Subcontractor shall notify the Engineer and Design-

Builder’s bonding Surety in writing. The Surety shall be responsible for insuring 

payment in accordance with the requirements of this Section 109.08 of these 

Division I Amendments and all other applicable provisions of the Contract 

Documents (including, specifically, obligations to comply with applicable Legal 

Requirements). 

(c) Reserved 

109.09—Payment for Material on Hand 

When requested in writing by Design-Builder, payment allowances may be made for Material 

secured for use on the Project. Such Material payments will be for only those actual quantities 

identified in the Contract Documents, approved Change Orders, or otherwise authorized and 

documented by Department as required to complete the Project and shall be in accordance with 

the following terms and conditions: 
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(a) Structural Steel or Reinforcing Steel: An allowance of 100 percent of the cost 

to Design-Builder for structural steel or reinforcing steel Materials secured for 

fabrication not to exceed 60 percent of the Contract Price may be made when such 

Material is delivered to the fabricator and has been adequately identified for 

exclusive use on the Project. The provisions of this section for steel reinforcement 

will only apply where the quantity of steel reinforcement is identified as a 

separate and distinct item for payment. An allowance of 100 percent of the cost to 

Design-Builder for superstructure units and reinforcing steel, not to exceed 90 

percent of the Contract Price, may be made when fabrication is complete. Prior to 

the granting of such allowances, the Materials and fabricated units shall have been 

tested or certified and found acceptable to Department and shall have been stored 

in accordance with the requirements specified herein. Allowances will be based 

on invoices, bills, or the estimated value as approved by Department. For the 

purposes of this section fabrication is defined as any manufacturing process such 

as bending, forming, welding, cutting or coating with paint or anti-corrosive 

Materials which alters, converts, or changes raw Material for its use in the 

permanent finished Work. 

(b) Other Materials: For aggregate, pipe, guardrail, signs and sign assemblies, and 

other nonperishable Material, an allowance of 100 percent of the cost to Design-

Builder for Materials, not to exceed 90 percent of the Contract Price, may be 

made when such Material is delivered to the Project and stockpiled or stored in 

accordance with the requirements specified herein.  Prior to the granting of such 

allowances, the Material shall have been tested and found acceptable to 

Department. Allowances will be based on invoices, bills, or the estimated value of 

the Material as approved by Department. 

(c) Excluded Items: No allowance will be made for fuels, form lumber, Falsework, 

Temporary Structures, or other Work that will not become an integral part of the 

Project. Additionally, no allowance will be made for perishable Material such as 

cement, seed, plants, or fertilizer. 

(d) Storage: Material for which payment allowance is requested shall be stored in an 

approved manner in areas where damage is not likely to occur. If any of the stored 

Materials are lost or become damaged, Design-Builder shall repair or replace 

them at no additional cost to Department. Repair or replacement of such Material 

will not be considered the basis for any extension of the Contract Time(s). If 

payment allowance has been made prior to such damage or loss, the amount so 

allowed or a proportionate part thereof will be deducted from the next progress 

payment and withheld until satisfactory repairs or replacement has been made. 

When it is determined to be impractical to store Materials within the Project 

ROW, Department may approve storage on private property or, for structural 

units and reinforcing steel, on the manufacturer’s or fabricator’s yard. Requests 

for payment allowance for such stored Material shall be accompanied by a release 
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from the surface owner, lessee and other surface real property rights-holder of 

such property or yard agreeing to permit the removal of the Materials from the 

property without cost to the State. 

(e) Materials Inventory: If Design-Builder requests a payment allowance for 

properly stored Material, it shall submit a certified and itemized inventory 

statement to Department no earlier than five days and no later than two days prior 

to the progress payment date. The statement shall be submitted on forms 

furnished by Department and shall be accompanied by supplier’s or 

manufacturer’s invoices or other documents that will verify the Material’s cost. 

Following the initial submission, Design-Builder shall submit to Department a 

monthly-certified update of the itemized inventory statement within the same time 

frame. The updated inventory statement shall show additional Materials received 

and stored with invoices or other documents and shall list Materials removed from 

storage since the last certified inventory statement, with appropriate cost data 

reflecting the change in the inventory. If Design-Builder fails to submit the 

monthly-certified update within the specified time frame, Department will deduct 

the full amount of the previous statement from the progress payment. 

At Final Completion, the cost of Material remaining in storage for which payment 

allowance has been made will be deducted from the progress payment. 

109.10—Final Payment 

Payment will be made in accordance with the General Conditions. 

109.11—Exhibits 

The following exhibits are specifically made a part of, and incorporated by reference into, these 

Division I Amendments: 

EXHIBIT 102.05(g.1)  SPECIAL PROVISION FOR USE OF DOMESTIC MATERIAL 

EXHIBIT 102.05(g.1a) BUY AMERICA REQUIREMENTS TO UTILITY WORK ON 

 FEDERAL-AID    PROJECTS, USDOT LETTER DECEMBER 

 20, 2012 

EXHIBIT 102.05(g.2)  FHWA–1273, REQUIRED CONTRACT PROVISIONS 

 FEDERAL-AID CONSTRUCTION CONTRACTS (current 

 version) 

EXHIBIT 102.05(g.2a) (if applicable to the Work) EMPLOYMENT AND MATERIALS 

 PREFERENCE FOR APPALACHIAN DEVELOPMENT 

 HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS 

 ROAD CONTRACTS, ATTACHMENT A TO FHWA-1273 
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EXHIBIT 103.06(e)(iii) INSURANCE REQUIREMENTS 

EXHIBIT 107.13     PREDETERMINED MINIMUM WAGE RATES 

 (CONSTRUCTION TYPE: HIGHWAY, HEAVY), DATED 

 1/2/15 

EXHIBIT 107.14     USDOT 1050.2 APPENDIX E 

EXHIBIT 107.15     SPECIAL PROVISION FOR SECTION 107.15 

109.12—Special Provision Regarding Terminology in Exhibits 

With respect to the following Exhibits to these Division I Amendments, terms and references 

used therein shall have the following meanings: 

(a) Exhibit 102.05(g.1) – 

.1 “Preparation of Bid of the Specifications” means “Preparation of 

deliverables under Section 5.1 of the Agreement”; 

.2 “Contractor” means Design-Builder or anyone for which Design-Builder 

is responsible under the Contract Documents (including all Subcontractors 

(including Lead Designer) and Sub-subcontractors); 

.3 “Specifications” means these Division I Amendments; and 

.4 references to “bidding” or “alternative bidding,” as relates to any bid for 

the Agreement, are inapplicable, as are references to the “Contract.” 

(b) Exhibit 107.14 - 

.1 “contractor” means Design-Builder or anyone for which Design-Builder is 

responsible under the Contract Documents (including all Subcontractors 

(including Lead Designer) and Sub-Subcontractors); 

.2 “contract” means the Contract Documents; and 

.3 “subcontractor” or “supplier” means Subcontractor and Sub-subcontractor 

109.13.—Compliance with the Cargo Preference Act, 46 C.F.R. pt. 381.7; Use of United 

States-flagged vessels 

The requirements of this Section 109.13 are applicable only when the equipment, materials or 

commodities are acquired for the Project and have been transported by ocean vessel, and not 

when equipment, materials or commodities used for the Project are obtained from existing 

inventories of suppliers or materialmen.   
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When equipment, material or commodities are acquired for the Project, Design-Builder agrees: 

(a) To utilize privately-owned United States-flagged commercial vessels to ship at 

least 50 percent of the gross tonnage (computed separately for dry bulk carriers, 

dry cargo liners and tankers) involved, whenever shipping any equipment, 

material or commodities pursuant to the Contract Documents, to the extent such 

vessels are available at fair and reasonable rates for United States-flagged 

commercial vessels. 

(b) To furnish within 20 days following the date of loading for shipments originating 

within the United States or within 30 working days following the date of loading 

for shipments originating outside the United States, a legible copy of a rated, “on-

board” commercial ocean bill-of-lading in English for each shipment of cargo 

described in clause (a) of this Section 109.13 to both the Department’s 

Representative (through Design-Builder, in the case of Subcontractor bills-of-

lading) and to: 

Division of National Cargo, 

Office of Market Development 

Maritime Administration 

Washington, DC 20590 

(c) To insert the substance of these provisions of this Section 109.13 into all 

Subcontracts and Sub-subcontracts issued pursuant to the Contract Documents. 

END OF PART 5 
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S102CF2-0813 
 

VIRGINIA DEPARTMENT OF TRANSPORTATION 
SPECIAL PROVISION FOR 

USE OF DOMESTIC MATERIAL 
 

July 26, 2013 
 
SECTION 102.05 PREPARATION OF BID of the Specifications is amended to include the following: 
 

In accordance with the provisions of Section 635.410(b) of Title 23 CFR, hereinafter referred to as 
“Buy America”, except as otherwise specified, all iron and steel products (including miscellaneous 
steel items such as fasteners, nuts, bolts and washers) to be permanently incorporated for use on 
federal aid projects shall be produced in the United States of America regardless of the percentage 
they exist in the manufactured product or final form they take.  Therefore, "Domestically produced in 
the United States of America" means all manufacturing processes must occur in the United States of 
America, to mean, in one of the 50 States, the District of Columbia, Puerto Rico or in the territories 
and possessions of the United States.  Manufacturing processes are defined as any process which 
alters or modifies the chemical content, physical size or shape or final finish of iron or steel material) 
such as rolling, extruding, bending, machining, fabrication, grinding, drilling, finishing, or coating 
whereby a raw material or a reduced iron ore material is changed, altered or transformed into a steel 
or iron item or product which, because of the process, is different from the original material.  For the 
purposes of satisfying this requirement “coating” is defined as the application of epoxy, galvanizing, 
painting or any other such process that protects or enhances the value of the material.  Materials 
used in the coating process need not be domestic materials. 
 
For the purposes herein the manufacturing process is considered complete when the resultant 
product is ready for use as an item in the project (e.g. fencing, posts, girders, pipe, manhole covers, 
etc.) or is incorporated as a component of a more complex product by means of further 
manufacturing.  Final assembly of a product may occur outside of the United States of America 
provided no further manufacturing process takes place. 
 
Raw materials such as iron ore, pig iron, processed, pelletized and reduced iron ore, waste products 
(including scrap, that is, steel or iron no longer useful in its present form from old automobiles, 
machinery, pipe, railroad rail, or the like and steel trimmings from mills or product manufacturing) and 
other raw materials used in the production of steel and\or iron products may, however, be imported.  
Extracting, handling, or crushing the raw materials which are inherent to the transporting the materials 
for later use in the manufacturing process are exempt from Buy America.   The use of foreign source 
steel or iron billet is not acceptable under the provisions of Buy America.  For the purposes of this 
provision all steel or iron material not meeting the criteria as domestically produced in the United 
States of America will be considered as “foreign” material.  All iron and steel items will be classified 
hereinafter as "domestic" or "foreign", identified by and subject to the provisions herein. 
 
Domestically produced iron or steel ingots or billets shipped outside the United States of America for 
any manufacturing process and returned for permanent use in a project would not comply with “Buy 
America” requirements.    
 
Buy America provisions do not apply to iron or steel products used temporarily in the construction of a 
project such as temporary sheet piling, temporary bridges, steel scaffolding, falsework or such 
temporary material or product or material that remains in place for the Contractor’s convenience. 
 
Section 635.410(b) of Title 23 CFR permits a minimal amount of steel or iron material to be 
incorporated in the permanent work on a federal-aid contract.  The cost of such materials or products 
must not exceed one-tenth of one percent of the contract amount or $2500, whichever is greater.  
The cost of the foreign iron or steel material is defined as its monetary value delivered to the job site 



and supported by invoices or bill of sale to the Contractor.  This delivered to site cost must include 
transportation, assembly, installation and testing. 
 
In the event the total cost of all "foreign" iron and steel product or material does not exceed one-tenth 
of one percent of the total contract cost or $2,500, whichever is greater, the use of such material 
meeting the limitations herein will not be restricted by the domestic requirements herein.   However, 
by signing the bid, the Bidder certifies that such cost does not exceed the limits established herein. 
 
Waivers: 
 
With prior concurrence from Federal Highway Administration (FHWA) headquarters, the Federal 
Highway Division Administrator may grant a waiver to specific projects provided it can be 
demonstrated: 
 

1 that the use of domestic steel or iron materials would be inconsistent with the public 
interest; or 

 
2. materials or products requested for use are not produced in the United States in sufficient 

or reasonably available quantities and are of satisfactory quality for use in the permanent 
work. 

 
The waiver request shall be submitted with supportive information to include: 
 

1. Project number\description, project cost, waiver item, item cost, country of origin for the 
product, reason for the waiver, and  

 
2. Analysis of redesign of the project using alternative or approved equal domestic products 

 
In order to grant such a waiver the request for the waiver must be published in the Federal Register 
for a period not less than 15 days or greater than 60 days prior to waiving such requirement.  An 
initial 15 day comment period to the waiver will be available to the public by means of the FHWA 
website: http://www.fhwa.dot.gov/construction/contracts/waivers.cfm.  Following that initial 15 day 
period of review and comment the request for waiver will be published by the FHWA in the Federal 
Register.  The effective date of the FHWA finding, either to approve or deny the waiver request, will 
be 15 days following publication in the Federal Register.   
 
Only the FHWA Administrator may grant nationwide waivers which still are subject to the public 
rulemaking and review process.   
 
Alternative Bidding Procedures: 
 
An alternative bidding procedure may be employed to justify the use of foreign iron and\or steel. To 
qualify under this procedure the total project is bid using two alternatives, one based on the use of 
domestic products and the other, the use of corresponding foreign source steel and\or iron materials.   
 
In accordance with the provisions of Section 103.02 the Contract will be awarded to the lowest 
responsive and responsible bidder who submits the lowest total bid based on furnishing domestic iron 
or steel unless such total exceeds the lowest total bid based on furnishing foreign iron and\or steel by 
more than 25 percent, in which case the award will be made to the lowest responsive and responsible 
bidder furnishing foreign iron and\or steel based upon furnishing verifiable supportive data.  The 
bidder shall submit a bid based on permanently incorporating only domestic iron and\or steel in the 
construction of the project.  The bidder may also submit a bid for the same proposed contract based 
on being allowed to permanently incorporate corresponding foreign iron and\or steel materials 
meeting the other contract requirements into the work on the contract.  If he chooses to submit such a 
bid, that alternate bid shall clearly indicate which foreign iron and\or steel items will be permanently 

http://www.fhwa.dot.gov/construction/contracts/waivers.cfm


installed in the work as well as contain prices for all other items listed in the corresponding domestic 
proposal to complete a total “Foreign” bid. 
  
In the event the contract is awarded to the bidder furnishing foreign iron and\or steel materials or 
items the provision for price adjustment of steel items will be permitted, however, price fluctuations 
shall use the U.S. index as stated in the Special Provision for Price Adjustment For Steel.  The 
Contractor must indicate which corresponding eligible steel items he chooses price adjustment to 
apply.  In the event the contract is awarded to a bidder furnishing foreign iron and\or steel items and 
during the life of that contract the Contractor discovers he cannot furnish foreign iron and\or steel 
material as originally anticipated and agreed upon, he shall be responsible to honor the total bid price 
and furnish such iron and\or steel materials meeting the contract requirements from other sources as 
necessary to complete the work. 
 
In the event the Contractor proposes to furnish "foreign" iron and steel and can verify a savings in 
excess of 25 percent of the overall project cost if bid using domestic materials, the Contractor shall 
submit a second complete paper bid proposal clearly marked “Foreign” including Form C-7 and 
supportive data supplement on all sheets.  Supportive data shall list, but not be limited to, origin of 
material, best price offer, quantity and complete description of material, mill analysis, evidence or 
certification of conformance to contract requirements, etc.  The “Foreign” bid shall be completed using 
the best price offer for each corresponding bid item supplying foreign material in the alternative bid 
and submit the same with the Contractor’s “Domestic” bid.  The Contractor shall write the word 
“Foreign” by the bid total shown on Form C-7 as well as last page of Schedule of Items showing the 
total bid amount.  The bidder shall also contact the State Contract Engineer to inform him that he is 
also submitting an alternate “Foreign” paper bid. 
 
The information listed on the supportive data sheet(s) will be used to provide the basis for verification 
of the required cost savings.  In the event comparison of the prices given, or corrected as provided in 
Section 103.01 of the Specifications, shows that use of "foreign" iron and steel items does not 
represent a cost savings exceeding the aforementioned 25 percent, "domestic" iron and\or steel and 
prices given there for shall be used and the "100 percent Domestic Items Total" shall be the 
Contractor's bid. 
 
Certification of Compliance: 
 
Where domestic material is supplied, prior to incorporation into the Work, the Contractor shall furnish 
to the Department a certificate of compliance (such as may be furnished by steel mill test reports) that 
all steel and\or iron products supplied to the project except as may be permitted (one-tenth of one 
percent of the total contract cost or $2,500, whichever is greater) and permanently incorporated into 
the work satisfies the domestic requirements herein.  This certification shall contain a definitive 
statement about the origin of all products covered under the provisions of Buy America as stated 
herein. 
 
In lieu of the Contractor providing personal certification, the Contractor may furnish a stepped 
certification in which each handler of the product, such as supplier, fabricator, manufacturer, 
processor, etc. furnishes an individual certification that their step in the process was domestically 
performed. 
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U.S. Department Office of the Administrator 1200 New Jersey Ave., SE
of Transportation Washington, D.C. 20590
Federal Highway
Administration December 20, 2012 . „ , „ r ^

In Reply Refer To:
HCC-1

Mr. John Horsley
Executive Director

American Association of State Highway
and Transportation Officials

Washington. DC 20001

Dear Mr. Horsley:

The Federal Highway Administration (FHWA) appreciates the American Association of State
Highway and Transportation Officials' (AASHTO) resolution to expedite the review of Buy
America requirements related to utility work on Federal-aid projects, which the Standing
Committee on Highways approved at the 2012 Spring Business Meeting. In this resolution, the
Standing Committee on Highways resolved that it supports the FHWA's efforts to reassess the
applicability of Buy America requirements to utility work on Federal-aid projects and requested
that FHWA expedite the completion of its review of third party utility property rights and
whether these rights exempt them from Buy America.

In response to AASHTO's resolution, the FHWA and the Office of the Secretary (collectively
referred to as the Department of Transportation (DOT)) began to reassess the application of Buy-
America to utilities. However, on July 6. President Obama signed the Moving Ahead for
Progress in the 21sl Century Act (MAP-21) into law. As you know, MAP-21 contains a
provision that amends Buy America by broadening the scope of the application of this provision.
Specifically, this amendment substantially broadened the application of Buy America to any
contract eligible for Federal highway funding within the scope of an applicable finding,
determination, or decision under the National Environmental Policy Act regardless of the
funding source ofsuch contracts if at least one contract for the project is funded with Federal-aid
highway funds. With the enactment of MAP-21. the DOT*s reassessment had to take the new-
broadened scope of Buy America into account.

After thoroughly reassessing this matter, and taking into account the Standing Committee on
Highways resolution, DOT has determined that Buy America applies to any utility work that is
accomplished as a result of a Federal-aid highway project. As a result of the MAP-21
amendment, the application of Buy America cannot be narrowed to exclude utility work, even if
such utility work is not reimbursed with Federal-aid highway funds. The only instance where
Buy America would not apply to utility work is where such work is not eligible for Federal-aid
because the State is legally unable to pay the utility. In these instances, such work would not
constitute a contract that is eligible for assistance.



I look forward to continuing to work with you as we implement MAP-2

Sincerely,

Victor M. Mendez

Administrator



 

 

Poplar Creek Project Phase A 
Part 5 

General I Amendments 
 

Exhibit 102.05(g.2) 
 

[see attached] 
  



1 

 

FHWA-1273 --  Revised May 1, 2012  
 
 

REQUIRED CONTRACT PROVISIONS  
FEDERAL-AID CONSTRUCTION CONTRACTS 

 
 
 

 
I.  General   
II.  Nondiscrimination 
III. Nonsegregated Facilities 
IV. Davis-Bacon and Related Act Provisions 
V. Contract Work Hours and Safety Standards Act 

Provisions 
VI.  Subletting or Assigning the Contract 
VII. Safety: Accident Prevention 
VIII.  False Statements Concerning Highway Projects 
IX. Implementation of Clean Air Act and Federal Water 

Pollution Control Act 
X.  Compliance with Governmentwide Suspension and 

Debarment Requirements 
XI.  Certification Regarding Use of Contract Funds for 

Lobbying 
 
ATTACHMENTS 
 
A. Employment and Materials Preference for Appalachian 
Development Highway System or Appalachian Local Access 
Road Contracts (included in Appalachian contracts only) 
 
 
I.  GENERAL 
 
1.  Form FHWA-1273 must be physically incorporated in each 
construction contract funded under Title 23 (excluding 
emergency contracts solely intended for debris removal).  The 
contractor (or subcontractor) must insert this form in each 
subcontract and further require its inclusion in all lower tier 
subcontracts (excluding purchase orders, rental agreements 
and other agreements for supplies or services).   
 
The applicable requirements of Form FHWA-1273 are 
incorporated by reference for work done under any purchase 
order, rental agreement or agreement for other services.  The 
prime contractor shall be responsible for compliance by any 
subcontractor, lower-tier subcontractor or service provider.   
 
Form FHWA-1273 must be included in all Federal-aid design-
build contracts, in all subcontracts and in lower tier 
subcontracts (excluding subcontracts for design services, 
purchase orders, rental agreements and other agreements for 
supplies or services).  The design-builder shall be responsible 
for compliance by any subcontractor, lower-tier subcontractor 
or service provider. 
  
Contracting agencies may reference Form FHWA-1273 in bid 
proposal or request for proposal documents, however, the 
Form FHWA-1273 must be physically incorporated (not 
referenced) in all contracts, subcontracts and lower-tier 
subcontracts (excluding purchase orders, rental agreements 
and other agreements for supplies or services related to a 
construction contract). 
 
2.  Subject to the applicability criteria noted in the following 
sections, these contract provisions shall apply to all work 
performed on the contract by the contractor's own organization 
and with the assistance of workers under the contractor's 
immediate superintendence and to all work performed on the 
contract by piecework, station work, or by subcontract. 

  
3.   A breach of any of the stipulations contained in these 
Required Contract Provisions may be sufficient grounds for 
withholding of progress payments, withholding of final 
payment, termination of the contract, suspension / debarment 
or any other action determined to be appropriate by the 
contracting agency and FHWA. 
 
4.  Selection of Labor: During the performance of this contract, 
the contractor shall not use convict labor for any purpose 
within the limits of a construction project on a Federal-aid 
highway unless it is labor performed by convicts who are on 
parole, supervised release, or probation.  The term Federal-aid 
highway does not include roadways functionally classified as 
local roads or rural minor collectors. 
 
 
II.  NONDISCRIMINATION 
 
The provisions of this section related to 23 CFR Part 230 are 
applicable to all Federal-aid construction contracts and to all 
related construction subcontracts of $10,000 or more.  The 
provisions of 23 CFR Part 230 are not applicable to material 
supply, engineering, or architectural service contracts.   
 
In addition, the contractor and all subcontractors must comply 
with the following policies: Executive Order 11246, 41 CFR 60, 
29 CFR 1625-1627, Title 23 USC Section 140, the 
Rehabilitation Act of 1973, as amended (29 USC 794), Title VI 
of the Civil Rights Act of 1964, as amended, and related 
regulations including 49 CFR Parts 21, 26 and 27; and 23 CFR 
Parts 200, 230, and 633. 
 
The contractor and all subcontractors must comply with:  the 
requirements of the Equal Opportunity Clause in 41 CFR 60-
1.4(b) and, for all construction contracts exceeding $10,000, 
the Standard Federal Equal Employment Opportunity 
Construction Contract Specifications in 41 CFR 60-4.3. 
 
Note: The U.S. Department of Labor has exclusive authority to 
determine compliance with Executive Order 11246 and the 
policies of the Secretary of Labor including 41 CFR 60, and 29 
CFR 1625-1627.  The contracting agency and the FHWA have 
the authority and the responsibility to ensure compliance with 
Title 23 USC Section 140, the Rehabilitation Act of 1973, as 
amended (29 USC 794), and Title VI of the Civil Rights Act of 
1964, as amended, and related regulations including 49 CFR 
Parts 21, 26 and 27; and 23 CFR Parts 200, 230, and 633. 
 
The following provision is adopted from 23 CFR 230, Appendix 
A, with appropriate revisions to conform to the U.S. 
Department of Labor (US DOL) and FHWA requirements.   
 
1. Equal Employment Opportunity: Equal employment 
opportunity (EEO) requirements not to discriminate and to take 
affirmative action to assure equal opportunity as set forth 
under laws, executive orders, rules, regulations (28 CFR 35, 
29 CFR 1630, 29 CFR 1625-1627, 41 CFR 60 and 49 CFR 27) 
and orders of the Secretary of Labor as modified by the 
provisions prescribed herein, and imposed pursuant to 23 
U.S.C. 140 shall constitute the EEO and specific affirmative 
action standards for the contractor's project activities under 
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this contract. The provisions of the Americans with Disabilities 
Act of 1990 (42 U.S.C. 12101 et seq.) set forth under 28 CFR 
35 and 29 CFR 1630 are incorporated by reference in this 
contract. In the execution of this contract, the contractor 
agrees to comply with the following minimum specific 
requirement activities of EEO: 
 

a. The contractor will work with the contracting agency and 
the Federal Government to ensure that it has made every 
good faith effort to provide equal opportunity with respect to all 
of its terms and conditions of employment and in their review 
of activities under the contract. 
 
    b. The contractor will accept as its operating policy the 
following statement: 
 

"It is the policy of this Company to assure that applicants 
are employed, and that employees are treated during 
employment, without regard to their race, religion, sex, color, 
national origin, age or disability.  Such action shall include: 
employment, upgrading, demotion, or transfer; recruitment or 
recruitment advertising; layoff or termination; rates of pay or 
other forms of compensation; and selection for training, 
including apprenticeship, pre-apprenticeship, and/or on-the-
job training." 

 
2.  EEO Officer: The contractor will designate and make 
known to the contracting officers an EEO Officer who will have 
the responsibility for and must be capable of effectively 
administering and promoting an active EEO program and who 
must be assigned adequate authority and responsibility to do 
so. 
 
3.  Dissemination of Policy: All members of the contractor's 
staff who are authorized to hire, supervise, promote, and 
discharge employees, or who recommend such action, or who 
are substantially involved in such action, will be made fully 
cognizant of, and will implement, the contractor's EEO policy 
and contractual responsibilities to provide EEO in each grade 
and classification of employment.  To ensure that the above 
agreement will be met, the following actions will be taken as a 
minimum: 
 

a.  Periodic meetings of supervisory and personnel office 
employees will be conducted before the start of work and then 
not less often than once every six months, at which time the 
contractor's EEO policy and its implementation will be 
reviewed and explained.  The meetings will be conducted by 
the EEO Officer. 
  

b.  All new supervisory or personnel office employees will be 
given a thorough indoctrination by the EEO Officer, covering 
all major aspects of the contractor's EEO obligations within 
thirty days following their reporting for duty with the contractor. 
 

c.  All personnel who are engaged in direct recruitment for 
the project will be instructed by the EEO Officer in the 
contractor's procedures for locating and hiring minorities and 
women. 
  

d.  Notices and posters setting forth the contractor's EEO 
policy will be placed in areas readily accessible to employees, 
applicants for employment and potential employees. 
 

e.  The contractor's EEO policy and the procedures to 
implement such policy will be brought to the attention of 
employees by means of meetings, employee handbooks, or 
other appropriate means. 
 

4. Recruitment: When advertising for employees, the 
contractor will include in all advertisements for employees the 
notation: "An Equal Opportunity Employer."  All such 
advertisements will be placed in publications having a large 
circulation among minorities and women in the area from 
which the project work force would normally be derived. 
 

a.  The contractor will, unless precluded by a valid 
bargaining agreement, conduct systematic and direct 
recruitment through public and private employee referral 
sources likely to yield qualified minorities and women.  To 
meet this requirement, the contractor will identify sources of 
potential minority group employees, and establish with such 
identified sources procedures whereby minority and women 
applicants may be referred to the contractor for employment 
consideration. 
 

b.  In the event the contractor has a valid bargaining 
agreement providing for exclusive hiring hall referrals, the 
contractor is expected to observe the provisions of that 
agreement to the extent that the system meets the contractor's 
compliance with EEO contract provisions.  Where 
implementation of such an agreement has the effect of 
discriminating against minorities or women, or obligates the 
contractor to do the same, such implementation violates 
Federal nondiscrimination provisions. 
 

c.  The contractor will encourage its present employees to 
refer minorities and women as applicants for employment.  
Information and procedures with regard to referring such 
applicants will be discussed with employees. 
 
5. Personnel Actions: Wages, working conditions, and 
employee benefits shall be established and administered, and 
personnel actions of every type, including hiring, upgrading, 
promotion, transfer, demotion, layoff, and termination, shall be 
taken without regard to race, color, religion, sex, national 
origin, age or disability.  The following procedures shall be 
followed: 
 

a.  The contractor will conduct periodic inspections of project 
sites to insure that working conditions and employee facilities 
do not indicate discriminatory treatment of project site 
personnel. 
 

b.  The contractor will periodically evaluate the spread of 
wages paid within each classification to determine any 
evidence of discriminatory wage practices. 
 

c.  The contractor will periodically review selected personnel 
actions in depth to determine whether there is evidence of 
discrimination.  Where evidence is found, the contractor will 
promptly take corrective action.  If the review indicates that the 
discrimination may extend beyond the actions reviewed, such 
corrective action shall include all affected persons. 
 

d.  The contractor will promptly investigate all complaints of 
alleged discrimination made to the contractor in connection 
with its obligations under this contract, will attempt to resolve 
such complaints, and will take appropriate corrective action 
within a reasonable time.  If the investigation indicates that the 
discrimination may affect persons other than the complainant, 
such corrective action shall include such other persons.  Upon 
completion of each investigation, the contractor will inform 
every complainant of all of their avenues of appeal. 
 
6. Training and Promotion: 
 

a.  The contractor will assist in locating, qualifying, and 
increasing the skills of minorities and women who are 
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applicants for employment or current employees.  Such efforts 
should be aimed at developing full journey level status 
employees in the type of trade or job classification involved.  
 

b.  Consistent with the contractor's work force requirements 
and as permissible under Federal and State regulations, the 
contractor shall make full use of training programs, i.e., 
apprenticeship, and on-the-job training programs for the 
geographical area of contract performance.  In the event a 
special provision for training is provided under this contract, 
this subparagraph will be superseded as indicated in the 
special provision.  The contracting agency may reserve 
training positions for persons who receive welfare assistance 
in accordance with 23 U.S.C. 140(a). 
 

c.  The contractor will advise employees and applicants for 
employment of available training programs and entrance 
requirements for each. 
 

d.  The contractor will periodically review the training and 
promotion potential of employees who are minorities and 
women and will encourage eligible employees to apply for 
such training and promotion. 
 
7. Unions: If the contractor relies in whole or in part upon 
unions as a source of employees, the contractor will use good 
faith efforts to obtain the cooperation of such unions to 
increase opportunities for minorities and women.  Actions by 
the contractor, either directly or through a contractor's 
association acting as agent, will include the procedures set 
forth below: 
 

a.  The contractor will use good faith efforts to develop, in 
cooperation with the unions, joint training programs aimed 
toward qualifying more minorities and women for membership 
in the unions and increasing the skills of minorities and women 
so that they may qualify for higher paying employment. 
 

b.  The contractor will use good faith efforts to incorporate an 
EEO clause into each union agreement to the end that such 
union will be contractually bound to refer applicants without 
regard to their race, color, religion, sex, national origin, age or 
disability. 
 

c.  The contractor is to obtain information as to the referral 
practices and policies of the labor union except that to the 
extent such information is within the exclusive possession of 
the labor union and such labor union refuses to furnish such 
information to the contractor, the contractor shall so certify to 
the contracting agency and shall set forth what efforts have 
been made to obtain such information. 
 

d.  In the event the union is unable to provide the contractor 
with a reasonable flow of referrals within the time limit set forth 
in the collective bargaining agreement, the contractor will, 
through independent recruitment efforts, fill the employment 
vacancies without regard to race, color, religion, sex, national 
origin, age or disability; making full efforts to obtain qualified 
and/or qualifiable minorities and women.  The failure of a union 
to provide sufficient referrals (even though it is obligated to 
provide exclusive referrals under the terms of a collective 
bargaining agreement) does not relieve the contractor from the 
requirements of this paragraph.   In the event the union referral 
practice prevents the contractor from meeting the obligations 
pursuant to Executive Order 11246, as amended, and these 
special provisions, such contractor shall immediately notify the 
contracting agency. 
 
8.  Reasonable Accommodation for Applicants / 
Employees with Disabilities:  The contractor must be familiar 

with the requirements for and comply with the Americans with 
Disabilities Act and all rules and regulations established there 
under.  Employers must provide reasonable accommodation in 
all employment activities unless to do so would cause an 
undue hardship. 
 
9. Selection of Subcontractors, Procurement of Materials 
and Leasing of Equipment: The contractor shall not 
discriminate on the grounds of race, color, religion, sex, 
national origin, age or disability in the selection and retention 
of subcontractors, including procurement of materials and 
leases of equipment.  The contractor shall take all necessary 
and reasonable steps to ensure nondiscrimination in the 
administration of this contract. 
 

a.  The contractor shall notify all potential subcontractors and 
suppliers and lessors of their EEO obligations under this 
contract. 
 

b.  The contractor will use good faith efforts to ensure 
subcontractor compliance with their EEO obligations. 
 
 
10. Assurance Required by 49 CFR 26.13(b): 
 

a.  The requirements of 49 CFR Part 26 and the State 
DOT’s U.S. DOT-approved DBE program are incorporated by 
reference. 
 

b.  The contractor or subcontractor shall not discriminate on 
the basis of race, color, national origin, or sex in the 
performance of this contract.  The contractor shall carry out 
applicable requirements of 49 CFR Part 26 in the award and 
administration of DOT-assisted contracts.  Failure by the 
contractor to carry out these requirements is a material breach 
of this contract, which may result in the termination of this 
contract or such other remedy as the contracting agency 
deems appropriate. 
 
11. Records and Reports: The contractor shall keep such 
records as necessary to document compliance with the EEO 
requirements.  Such records shall be retained for a period of 
three years following the date of the final payment to the 
contractor for all contract work and shall be available at 
reasonable times and places for inspection by authorized 
representatives of the contracting agency and the FHWA. 
 

a.  The records kept by the contractor shall document the 
following: 
 
    (1) The number and work hours of minority and non-
minority group members and women employed in each work 
classification on the project; 
 

(2) The progress and efforts being made in cooperation 
with unions, when applicable, to increase employment 
opportunities for minorities and women; and 

 
(3) The progress and efforts being made in locating, hiring, 

training, qualifying, and upgrading minorities and women;  
 

b.  The contractors and subcontractors will submit an annual 
report to the contracting agency each July for the duration of 
the project, indicating the number of minority, women, and 
non-minority group employees currently engaged in each work 
classification required by the contract work.  This information is 
to be reported on Form FHWA-1391.  The staffing data should 
represent the project work force on board in all or any part of 
the last payroll period preceding the end of July.  If on-the-job 
training is being required by special provision, the contractor 

http://www.fhwa.dot.gov/eforms/
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will be required to collect and report training data.  The 
employment data should reflect the work force on board during 
all or any part of the last payroll period preceding the end of 
July. 
 
 
III. NONSEGREGATED FACILITIES 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related construction subcontracts of 
$10,000 or more. 
 
The contractor must ensure that facilities provided for 
employees are provided in such a manner that segregation on 
the basis of race, color, religion, sex, or national origin cannot 
result.  The contractor may neither require such segregated 
use by written or oral policies nor tolerate such use by 
employee custom.  The contractor's obligation extends further 
to ensure that its employees are not assigned to perform their 
services at any location, under the contractor's control, where 
the facilities are segregated.  The term "facilities" includes 
waiting rooms, work areas, restaurants and other eating areas, 
time clocks, restrooms, washrooms, locker rooms, and other 
storage or dressing areas, parking lots, drinking fountains, 
recreation or entertainment areas, transportation, and housing 
provided for employees.  The contractor shall provide separate 
or single-user restrooms and necessary dressing or sleeping 
areas to assure privacy between sexes. 
 
 
IV.  DAVIS-BACON AND RELATED ACT PROVISIONS 

This section is applicable to all Federal-aid construction 
projects exceeding $2,000 and to all related subcontracts and 
lower-tier subcontracts (regardless of subcontract size).  The 
requirements apply to all projects located within the right-of-
way of a roadway that is functionally classified as Federal-aid 
highway.  This excludes roadways functionally classified as 
local roads or rural minor collectors, which are exempt.  
Contracting agencies may elect to apply these requirements to 
other projects. 

The following provisions are from the U.S. Department of 
Labor regulations in 29 CFR 5.5 “Contract provisions and 
related matters” with minor revisions to conform to the FHWA-
1273 format and FHWA program requirements. 

1.  Minimum wages 

a.  All laborers and mechanics employed or working upon 
the site of the work, will be paid unconditionally and not less 
often than once a week, and without subsequent deduction or 
rebate on any account (except such payroll deductions as are 
permitted by regulations issued by the Secretary of Labor 
under the Copeland Act (29 CFR part 3)), the full amount of 
wages and bona fide fringe benefits (or cash equivalents 
thereof) due at time of payment computed at rates not less 
than those contained in the wage determination of the 
Secretary of Labor which is attached hereto and made a part 
hereof, regardless of any contractual relationship which may 
be alleged to exist between the contractor and such laborers 
and mechanics. 

Contributions made or costs reasonably anticipated for bona 
fide fringe benefits under section 1(b)(2) of the Davis-Bacon 
Act on behalf of laborers or mechanics are considered wages 
paid to such laborers or mechanics, subject to the provisions 

of paragraph 1.d. of this section; also, regular contributions 
made or costs incurred for more than a weekly period (but not 
less often than quarterly) under plans, funds, or programs 
which cover the particular weekly period, are deemed to be 
constructively made or incurred during such weekly period. 
Such laborers and mechanics shall be paid the appropriate 
wage rate and fringe benefits on the wage determination for 
the classification of work actually performed, without regard to 
skill, except as provided in 29 CFR 5.5(a)(4). Laborers or 
mechanics performing work in more than one classification 
may be compensated at the rate specified for each 
classification for the time actually worked therein: Provided, 
That the employer's payroll records accurately set forth the 
time spent in each classification in which work is performed. 
The wage determination (including any additional classification 
and wage rates conformed under paragraph 1.b. of this 
section) and the Davis-Bacon poster (WH–1321) shall be 
posted at all times by the contractor and its subcontractors at 
the site of the work in a prominent and accessible place where 
it can be easily seen by the workers. 

b. (1) The contracting officer shall require that any class of 
laborers or mechanics, including helpers, which is not listed in 
the wage determination and which is to be employed under the 
contract shall be classified in conformance with the wage 
determination. The contracting officer shall approve an 
additional classification and wage rate and fringe benefits 
therefore only when the following criteria have been met: 

(i) The work to be performed by the classification 
requested is not performed by a classification in the wage 
determination; and 

(ii) The classification is utilized in the area by the 
construction industry; and 

(iii) The proposed wage rate, including any bona fide 
fringe benefits, bears a reasonable relationship to the 
wage rates contained in the wage determination. 

(2) If the contractor and the laborers and mechanics to be 
employed in the classification (if known), or their 
representatives, and the contracting officer agree on the 
classification and wage rate (including the amount 
designated for fringe benefits where appropriate), a report of 
the action taken shall be sent by the contracting officer to the 
Administrator of the Wage and Hour Division, Employment 
Standards Administration, U.S. Department of Labor, 
Washington, DC 20210. The Administrator, or an authorized 
representative, will approve, modify, or disapprove every 
additional classification action within 30 days of receipt and 
so advise the contracting officer or will notify the contracting 
officer within the 30-day period that additional time is 
necessary. 

(3) In the event the contractor, the laborers or mechanics 
to be employed in the classification or their representatives, 
and the contracting officer do not agree on the proposed 
classification and wage rate (including the amount 
designated for fringe benefits, where appropriate), the 
contracting officer shall refer the questions, including the 
views of all interested parties and the recommendation of the 
contracting officer, to the Wage and Hour Administrator for 
determination. The Wage and Hour Administrator, or an 
authorized representative, will issue a determination within 
30 days of receipt and so advise the contracting officer or 
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will notify the contracting officer within the 30-day period that 
additional time is necessary. 

(4) The wage rate (including fringe benefits where 
appropriate) determined pursuant to paragraphs 1.b.(2) or 
1.b.(3) of this section, shall be paid to all workers performing 
work in the classification under this contract from the first 
day on which work is performed in the classification. 

c. Whenever the minimum wage rate prescribed in the 
contract for a class of laborers or mechanics includes a fringe 
benefit which is not expressed as an hourly rate, the contractor 
shall either pay the benefit as stated in the wage determination 
or shall pay another bona fide fringe benefit or an hourly cash 
equivalent thereof. 

d. If the contractor does not make payments to a trustee or 
other third person, the contractor may consider as part of the 
wages of any laborer or mechanic the amount of any costs 
reasonably anticipated in providing bona fide fringe benefits 
under a plan or program, Provided, That the Secretary of 
Labor has found, upon the written request of the contractor, 
that the applicable standards of the Davis-Bacon Act have 
been met. The Secretary of Labor may require the contractor 
to set aside in a separate account assets for the meeting of 
obligations under the plan or program. 

2.  Withholding  

The contracting agency shall upon its own action or upon 
written request of an authorized representative of the 
Department of Labor, withhold or cause to be withheld from 
the contractor under this contract, or any other Federal 
contract with the same prime contractor, or any other federally-
assisted contract subject to Davis-Bacon prevailing wage 
requirements, which is held by the same prime contractor, so 
much of the accrued payments or advances as may be 
considered necessary to pay laborers and mechanics, 
including apprentices, trainees, and helpers, employed by the 
contractor or any subcontractor the full amount of wages 
required by the contract.  In the event of failure to pay any 
laborer or mechanic, including any apprentice, trainee, or 
helper, employed or working on the site of the work, all or part 
of the wages required by the contract, the contracting agency 
may, after written notice to the contractor, take such action as 
may be necessary to cause the suspension of any further 
payment, advance, or guarantee of funds until such violations 
have ceased. 

3.  Payrolls and basic records  

a.  Payrolls and basic records relating thereto shall be 
maintained by the contractor during the course of the work and 
preserved for a period of three years thereafter for all laborers 
and mechanics working at the site of the work. Such records 
shall contain the name, address, and social security number of 
each such worker, his or her correct classification, hourly rates 
of wages paid (including rates of contributions or costs 
anticipated for bona fide fringe benefits or cash equivalents 
thereof of the types described in section 1(b)(2)(B) of the 
Davis-Bacon Act), daily and weekly number of hours worked, 
deductions made and actual wages paid. Whenever the 
Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that 
the wages of any laborer or mechanic include the amount of 
any costs reasonably anticipated in providing benefits under a 
plan or program described in section 1(b)(2)(B) of the Davis-

Bacon Act, the contractor shall maintain records which show 
that the commitment to provide such benefits is enforceable, 
that the plan or program is financially responsible, and that the 
plan or program has been communicated in writing to the 
laborers or mechanics affected, and records which show the 
costs anticipated or the actual cost incurred in providing such 
benefits. Contractors employing apprentices or trainees under 
approved programs shall maintain written evidence of the 
registration of apprenticeship programs and certification of 
trainee programs, the registration of the apprentices and 
trainees, and the ratios and wage rates prescribed in the 
applicable programs. 

b. (1) The contractor shall submit weekly for each week in 
which any contract work is performed a copy of all payrolls to 
the contracting agency.   The payrolls submitted shall set out 
accurately and completely all of the information required to be 
maintained under 29 CFR 5.5(a)(3)(i), except that full social 
security numbers and home addresses shall not be included 
on weekly transmittals. Instead the payrolls shall only need to 
include an individually identifying number for each employee ( 
e.g. , the last four digits of the employee's social security 
number). The required weekly payroll information may be 
submitted in any form desired. Optional Form WH–347 is 
available for this purpose from the Wage and Hour Division 
Web site at http://www.dol.gov/esa/whd/forms/wh347instr.htm 
or its successor site. The prime contractor is responsible for 
the submission of copies of payrolls by all subcontractors. 
Contractors and subcontractors shall maintain the full social 
security number and current address of each covered worker, 
and shall provide them upon request to the contracting agency 
for transmission to the State DOT, the FHWA or the Wage and 
Hour Division of the Department of Labor for purposes of an 
investigation or audit of compliance with prevailing wage 
requirements. It is not a violation of this section for a prime 
contractor to require a subcontractor to provide addresses and 
social security numbers to the prime contractor for its own 
records, without weekly submission to the contracting agency.. 

(2) Each payroll submitted shall be accompanied by a 
“Statement of Compliance,” signed by the contractor or 
subcontractor or his or her agent who pays or supervises the 
payment of the persons employed under the contract and shall 
certify the following: 

(i) That the payroll for the payroll period contains the 
information required to be provided under §5.5 (a)(3)(ii) of 
Regulations, 29 CFR part 5, the appropriate information is 
being maintained under §5.5 (a)(3)(i) of Regulations, 29 
CFR part 5, and that such information is correct and 
complete; 

(ii) That each laborer or mechanic (including each 
helper, apprentice, and trainee) employed on the contract 
during the payroll period has been paid the full weekly 
wages earned, without rebate, either directly or indirectly, 
and that no deductions have been made either directly or 
indirectly from the full wages earned, other than 
permissible deductions as set forth in Regulations, 29 CFR 
part 3; 

(iii) That each laborer or mechanic has been paid not 
less than the applicable wage rates and fringe benefits or 
cash equivalents for the classification of work performed, 
as specified in the applicable wage determination 
incorporated into the contract. 
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(3) The weekly submission of a properly executed 
certification set forth on the reverse side of Optional Form 
WH–347 shall satisfy the requirement for submission of the 
“Statement of Compliance” required by paragraph 3.b.(2) of 
this section. 

(4) The falsification of any of the above certifications may 
subject the contractor or subcontractor to civil or criminal 
prosecution under section 1001 of title 18 and section 231 of 
title 31 of the United States Code. 

c. The contractor or subcontractor shall make the records 
required under paragraph 3.a. of this section available for 
inspection, copying, or transcription by authorized 
representatives of the contracting agency, the State DOT, the 
FHWA,  or the Department of Labor, and shall permit such 
representatives to interview employees during working hours 
on the job. If the contractor or subcontractor fails to submit the 
required records or to make them available, the FHWA may, 
after written notice to the contractor, the contracting agency or 
the State DOT, take such action as may be necessary to 
cause the suspension of any further payment, advance, or 
guarantee of funds. Furthermore, failure to submit the required 
records upon request or to make such records available may 
be grounds for debarment action pursuant to 29 CFR 5.12. 

4.  Apprentices and trainees  

a. Apprentices (programs of the USDOL).  

Apprentices will be permitted to work at less than the 
predetermined rate for the work they performed when they are 
employed pursuant to and individually registered in a bona fide 
apprenticeship program registered with the U.S. Department of 
Labor, Employment and Training Administration, Office of 
Apprenticeship Training, Employer and Labor Services, or with 
a State Apprenticeship Agency recognized by the Office, or if a 
person is employed in his or her first 90 days of probationary 
employment as an apprentice in such an apprenticeship 
program, who is not individually registered in the program, but 
who has been certified by the Office of Apprenticeship 
Training, Employer and Labor Services or a State 
Apprenticeship Agency (where appropriate) to be eligible for 
probationary employment as an apprentice.  

 The allowable ratio of apprentices to journeymen on the job 
site in any craft classification shall not be greater than the ratio 
permitted to the contractor as to the entire work force under 
the registered program. Any worker listed on a payroll at an 
apprentice wage rate, who is not registered or otherwise 
employed as stated above, shall be paid not less than the 
applicable wage rate on the wage determination for the 
classification of work actually performed. In addition, any 
apprentice performing work on the job site in excess of the 
ratio permitted under the registered program shall be paid not 
less than the applicable wage rate on the wage determination 
for the work actually performed. Where a contractor is 
performing construction on a project in a locality other than 
that in which its program is registered, the ratios and wage 
rates (expressed in percentages of the journeyman's hourly 
rate) specified in the contractor's or subcontractor's registered 
program shall be observed.  

 Every apprentice must be paid at not less than the rate 
specified in the registered program for the apprentice's level of 
progress, expressed as a percentage of the journeymen hourly 

rate specified in the applicable wage determination. 
Apprentices shall be paid fringe benefits in accordance with 
the provisions of the apprenticeship program. If the 
apprenticeship program does not specify fringe benefits, 
apprentices must be paid the full amount of fringe benefits 
listed on the wage determination for the applicable 
classification. If the Administrator determines that a different 
practice prevails for the applicable apprentice classification, 
fringes shall be paid in accordance with that determination.  

In the event the Office of Apprenticeship Training, Employer 
and Labor Services, or a State Apprenticeship Agency 
recognized by the Office, withdraws approval of an 
apprenticeship program, the contractor will no longer be 
permitted to utilize apprentices at less than the applicable 
predetermined rate for the work performed until an acceptable 
program is approved. 

b. Trainees (programs of the USDOL).  

Except as provided in 29 CFR 5.16, trainees will not be 
permitted to work at less than the predetermined rate for the 
work performed unless they are employed pursuant to and 
individually registered in a program which has received prior 
approval, evidenced by formal certification by the U.S. 
Department of Labor, Employment and Training 
Administration.  

The ratio of trainees to journeymen on the job site shall not be 
greater than permitted under the plan approved by the 
Employment and Training Administration.  

Every trainee must be paid at not less than the rate specified 
in the approved program for the trainee's level of progress, 
expressed as a percentage of the journeyman hourly rate 
specified in the applicable wage determination. Trainees shall 
be paid fringe benefits in accordance with the provisions of the 
trainee program. If the trainee program does not mention 
fringe benefits, trainees shall be paid the full amount of fringe 
benefits listed on the wage determination unless the 
Administrator of the Wage and Hour Division determines that 
there is an apprenticeship program associated with the 
corresponding journeyman wage rate on the wage 
determination which provides for less than full fringe benefits 
for apprentices. Any employee listed on the payroll at a trainee 
rate who is not registered and participating in a training plan 
approved by the Employment and Training Administration shall 
be paid not less than the applicable wage rate on the wage 
determination for the classification of work actually performed. 
In addition, any trainee performing work on the job site in 
excess of the ratio permitted under the registered program 
shall be paid not less than the applicable wage rate on the 
wage determination for the work actually performed.  

In the event the Employment and Training Administration 
withdraws approval of a training program, the contractor will no 
longer be permitted to utilize trainees at less than the 
applicable predetermined rate for the work performed until an 
acceptable program is approved. 

c. Equal employment opportunity. The utilization of 
apprentices, trainees and journeymen under this part shall be 
in conformity with the equal employment opportunity 
requirements of Executive Order 11246, as amended, and 29 
CFR part 30. 
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d.  Apprentices and Trainees (programs of the U.S. DOT). 

Apprentices and trainees working under apprenticeship and 
skill training programs which have been certified by the 
Secretary of Transportation as promoting EEO in connection 
with Federal-aid highway construction programs are not 
subject to the requirements of paragraph 4 of this Section IV. 
The straight time hourly wage rates for apprentices and 
trainees under such programs will be established by the 
particular programs. The ratio of apprentices and trainees to 
journeymen shall not be greater than permitted by the terms of 
the particular program. 

5. Compliance with Copeland Act requirements.   The 
contractor shall comply with the requirements of 29 CFR part 
3, which are incorporated by reference in this contract. 

6. Subcontracts.   The contractor or subcontractor shall insert 
Form FHWA-1273 in any subcontracts and also require the 
subcontractors to include Form FHWA-1273 in any lower tier 
subcontracts. The prime contractor shall be responsible for the 
compliance by any subcontractor or lower tier subcontractor 
with all the contract clauses in 29 CFR 5.5. 

7. Contract termination: debarment.   A breach of the 
contract clauses in 29 CFR 5.5 may be grounds for termination 
of the contract, and for debarment as a contractor and a 
subcontractor as provided in 29 CFR 5.12. 

8. Compliance with Davis-Bacon and Related Act 
requirements.  All rulings and interpretations of the Davis-
Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 
are herein incorporated by reference in this contract. 

9. Disputes concerning labor standards. Disputes arising 
out of the labor standards provisions of this contract shall not 
be subject to the general disputes clause of this contract. Such 
disputes shall be resolved in accordance with the procedures 
of the Department of Labor set forth in 29 CFR parts 5, 6, and 
7. Disputes within the meaning of this clause include disputes 
between the contractor (or any of its subcontractors) and the 
contracting agency, the U.S. Department of Labor, or the 
employees or their representatives. 

10. Certification of eligibility. 

a. By entering into this contract, the contractor certifies that 
neither it (nor he or she) nor any person or firm who has an 
interest in the contractor's firm is a person or firm ineligible to 
be awarded Government contracts by virtue of section 3(a) of 
the Davis-Bacon Act or 29 CFR 5.12(a)(1). 

b. No part of this contract shall be subcontracted to any person 
or firm ineligible for award of a Government contract by virtue 
of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 

c. The penalty for making false statements is prescribed in the 
U.S. Criminal Code, 18 U.S.C. 1001. 

 
 
V.   CONTRACT WORK HOURS AND SAFETY 
STANDARDS ACT  

The following clauses apply to any Federal-aid construction 
contract in an amount in excess of $100,000 and subject to the 
overtime provisions of the Contract Work Hours and Safety 
Standards Act. These clauses shall be inserted in addition to 
the clauses required by 29 CFR 5.5(a) or 29 CFR 4.6.  As 
used in this paragraph, the terms laborers and mechanics 
include watchmen and guards. 

1. Overtime requirements.   No contractor or subcontractor 
contracting for any part of the contract work which may require 
or involve the employment of laborers or mechanics shall 
require or permit any such laborer or mechanic in any 
workweek in which he or she is employed on such work to 
work in excess of forty hours in such workweek unless such 
laborer or mechanic receives compensation at a rate not less 
than one and one-half times the basic rate of pay for all hours 
worked in excess of forty hours in such workweek. 

2. Violation; liability for unpaid wages; liquidated 
damages.  In the event of any violation of the clause set forth 
in paragraph (1.) of this section, the contractor and any 
subcontractor responsible therefor shall be liable for the 
unpaid wages. In addition, such contractor and subcontractor 
shall be liable to the United States (in the case of work done 
under contract for the District of Columbia or a territory, to such 
District or to such territory), for liquidated damages. Such 
liquidated damages shall be computed with respect to each 
individual laborer or mechanic, including watchmen and 
guards, employed in violation of the clause set forth in 
paragraph (1.) of this section, in the sum of $10 for each 
calendar day on which such individual was required or 
permitted to work in excess of the standard workweek of forty 
hours without payment of the overtime wages required by the 
clause set forth in paragraph (1.) of this section. 

3. Withholding for unpaid wages and liquidated damages. 
The FHWA or the contacting agency shall upon its own action 
or upon written request of an authorized representative of the 
Department of Labor withhold or cause to be withheld, from 
any moneys payable on account of work performed by the 
contractor or subcontractor under any such contract or any 
other Federal contract with the same prime contractor, or any 
other federally-assisted contract subject to the Contract Work 
Hours and Safety Standards Act, which is held by the same 
prime contractor, such sums as may be determined to be 
necessary to satisfy any liabilities of such contractor or 
subcontractor for unpaid wages and liquidated damages as 
provided in the clause set forth in paragraph (2.) of this 
section. 

4. Subcontracts.  The contractor or subcontractor shall insert 
in any subcontracts the clauses set forth in paragraph (1.) 
through (4.) of this section and also a clause requiring the 
subcontractors to include these clauses in any lower tier 
subcontracts. The prime contractor shall be responsible for 
compliance by any subcontractor or lower tier subcontractor 
with the clauses set forth in paragraphs (1.) through (4.) of this 
section. 
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VI. SUBLETTING OR ASSIGNING THE CONTRACT 
 
This provision is applicable to all Federal-aid construction 
contracts on the National Highway System. 
 
1. The contractor shall perform with its own organization 
contract work amounting to not less than 30 percent (or a 
greater percentage if specified elsewhere in the contract) of 
the total original contract price, excluding any specialty items 
designated by the contracting agency.  Specialty items may be 
performed by subcontract and the amount of any such 
specialty items performed may be deducted from the total 
original contract price before computing the amount of work 
required to be performed by the contractor's own organization 
(23 CFR 635.116). 
 

a.  The term “perform work with its own organization” refers 
to workers employed or leased by the prime contractor, and 
equipment owned or rented by the prime contractor, with or 
without operators.  Such term does not include employees or 
equipment of a subcontractor or lower tier subcontractor, 
agents of the prime contractor, or any other assignees.  The 
term may include payments for the costs of hiring leased 
employees from an employee leasing firm meeting all relevant 
Federal and State regulatory requirements.  Leased 
employees may only be included in this term if the prime 
contractor meets all of the following conditions: 
 
  (1) the prime contractor maintains control over the 
supervision of the day-to-day activities of the leased 
employees; 

(2) the prime contractor remains responsible for the quality 
of the work of the leased employees; 

   (3) the prime contractor retains all power to accept or 
exclude individual employees from work on the project; and 

(4) the prime contractor remains ultimately responsible for 
the payment of predetermined minimum wages, the 
submission of payrolls, statements of compliance and all 
other Federal regulatory requirements. 

 
b. "Specialty Items" shall be construed to be limited to work 

that requires highly specialized knowledge, abilities, or 
equipment not ordinarily available in the type of contracting 
organizations qualified and expected to bid or propose on the 
contract as a whole and in general are to be limited to minor 
components of the overall contract. 
 
  2. The contract amount upon which the requirements set forth 
in paragraph (1) of Section VI is computed includes the cost of 
material and manufactured products which are to be 
purchased or produced by the contractor under the contract 
provisions. 
 
3. The contractor shall furnish (a) a competent superintendent 
or supervisor who is employed by the firm, has full authority to 
direct performance of the work in accordance with the contract 
requirements, and is in charge of all construction operations 
(regardless of who performs the work) and (b) such other of its 
own organizational resources (supervision, management, and 
engineering services) as the contracting officer determines is 
necessary to assure the performance of the contract. 
 
4. No portion of the contract shall be sublet, assigned or 
otherwise disposed of except with the written consent of the 
contracting officer, or authorized representative, and such 
consent when given shall not be construed to relieve the 
contractor of any responsibility for the fulfillment of the 
contract.  Written consent will be given only after the 
contracting agency has assured that each subcontract is 

evidenced in writing and that it contains all pertinent provisions 
and requirements of the prime contract. 
 
5. The 30% self-performance requirement of paragraph (1) is 
not applicable to design-build contracts; however, contracting 
agencies may establish their own self-performance 
requirements. 
 
 
VII. SAFETY: ACCIDENT PREVENTION 
 
T h i s  p r o v i s i o n  i s  applicable to all Federal-aid 
construction contracts and to all related subcontracts. 
 
1.  In the performance of this contract the contractor shall 
comply with all applicable Federal, State, and local laws 
governing safety, health, and sanitation (23 CFR 635). The 
contractor shall provide all safeguards, safety devices and 
protective equipment and take any other needed actions as it 
determines, or as the contracting officer may determine, to be 
reasonably necessary to protect the life and health of 
employees on the job and the safety of the public and to 
protect property in connection with the performance of the 
work covered by the contract. 
 
2.  It is a condition of this contract, and shall be made a 
condition of each subcontract, which the contractor enters into 
pursuant to this contract, that the contractor and any 
subcontractor shall not permit any employee, in performance 
of the contract, to work in surroundings or under conditions 
which are unsanitary, hazardous or dangerous to his/her 
health or safety, as determined under construction safety and 
health standards (29 CFR 1926) promulgated by the Secretary 
of Labor, in accordance with Section 107 of the Contract Work 
Hours and Safety Standards Act (40 U.S.C. 3704). 
 
3. Pursuant to 29 CFR 1926.3, it is a condition of this contract 
that the Secretary of Labor or authorized representative 
thereof, shall have right of entry to any site of contract 
performance to inspect or investigate the matter of compliance 
with the construction safety and health standards and to carry 
out the duties of the Secretary under Section 107 of the 
Contract Work Hours and Safety Standards Act (40 
U.S.C.3704). 
 
 
VIII. FALSE STATEMENTS CONCERNING HIGHWAY 
PROJECTS 
 
T h i s  p r o v i s i o n  i s  applicable to all Federal-aid 
construction contracts and to all related subcontracts. 
 
  In order to assure high quality and durable construction in 
conformity with approved plans and specifications and a high 
degree of reliability on statements and representations made 
by engineers, contractors, suppliers, and workers on Federal-
aid highway projects, it is essential that all persons concerned 
with the project perform their functions as carefully, thoroughly, 
and honestly as possible.  Willful falsification, distortion, or 
misrepresentation with respect to any facts related to the 
project is a violation of Federal law.  To prevent any 
misunderstanding regarding the seriousness of these and 
similar acts, Form FHWA-1022 shall be posted on each 
Federal-aid highway project (23 CFR 635) in one or more 
places where it is readily available to all persons concerned 
with the project: 
 
 
18 U.S.C. 1020 reads as follows: 
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  "Whoever, being an officer, agent, or employee of the United 
States, or of any State or Territory, or whoever, whether a 
person, association, firm, or corporation, knowingly makes any 
false statement, false representation, or false report as to the 
character, quality, quantity, or cost of the material used or to 
be used, or the quantity or quality of the work performed or to 
be performed, or the cost thereof in connection with the 
submission of plans, maps, specifications, contracts, or costs 
of construction on any highway or related project submitted for 
approval to the Secretary of Transportation; or 
 
  Whoever knowingly makes any false statement, false 
representation, false report or false claim with respect to the 
character, quality, quantity, or cost of any work performed or to 
be performed, or materials furnished or to be furnished, in 
connection with the construction of any highway or related 
project approved by the Secretary of Transportation; or 
 
  Whoever knowingly makes any false statement or false 
representation as to material fact in any statement, certificate, 
or report submitted pursuant to provisions of the Federal-aid 
Roads Act approved July 1, 1916, (39 Stat. 355), as amended 
and supplemented; 
 
  Shall be fined under this title or imprisoned not more than 5 
years or both." 
 
 
IX. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL 
WATER POLLUTION CONTROL ACT 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related subcontracts. 
 
By submission of this bid/proposal or the execution of this 
contract, or subcontract, as appropriate, the bidder, proposer, 
Federal-aid construction contractor, or subcontractor, as 
appropriate, will be deemed to have stipulated as follows: 
 
  1. That any person who is or will be utilized in the 
performance of this contract is not prohibited from receiving an 
award due to a violation of Section 508 of the Clean Water Act 
or Section 306 of the Clean Air Act.   
  2. That the contractor agrees to include or cause to be 
included the requirements of paragraph (1) of this Section X in 
every subcontract, and further agrees to take such action as 
the contracting agency may direct as a means of enforcing 
such requirements. 
 
 
X. CERTIFICATION REGARDING DEBARMENT, 
SUSPENSION, INELIGIBILITY AND VOLUNTARY 
EXCLUSION 
 
This provision is applicable to all Federal-aid construction 
contracts, design-build contracts, subcontracts, lower-tier 
subcontracts, purchase orders, lease agreements, consultant 
contracts or any other covered transaction requiring FHWA 
approval or that is estimated to cost $25,000 or more –  as 
defined in 2 CFR Parts 180 and 1200. 
 
 
 
  1. Instructions for Certification – First Tier Participants:  
  
    a. By signing and submitting this proposal, the prospective 
first tier participant is providing the certification set out below. 
 
    b. The inability of a person to provide the certification set out 
below will not necessarily result in denial of participation in this 

covered transaction. The prospective first tier participant shall 
submit an explanation of why it cannot provide the certification 
set out below. The certification or explanation will be 
considered in connection with the department or agency's 
determination whether to enter into this transaction. However, 
failure of the prospective first tier participant to furnish a 
certification or an explanation shall disqualify such a person 
from participation in this transaction. 
 
    c. The certification in this clause is a material representation 
of fact upon which reliance was placed when the contracting 
agency determined to enter into this transaction. If it is later 
determined that the prospective participant knowingly rendered 
an erroneous certification, in addition to other remedies 
available to the Federal Government, the contracting agency 
may terminate this transaction for cause of default. 
 
    d. The prospective first tier participant shall provide 
immediate written notice to the contracting agency to whom 
this proposal is submitted if any time the prospective first tier 
participant learns that its certification was erroneous when 
submitted or has become erroneous by reason of changed 
circumstances. 
 
    e. The terms "covered transaction," "debarred," 
"suspended," "ineligible," "participant," "person,"  "principal," 
and "voluntarily excluded," as used in this clause, are defined 
in 2 CFR Parts 180 and 1200.  “First Tier Covered 
Transactions” refers to any covered transaction between a 
grantee or subgrantee of Federal funds and a participant (such 
as the prime or general contract).  “Lower Tier Covered 
Transactions” refers to any covered transaction under a First 
Tier Covered Transaction (such as subcontracts).  “First Tier 
Participant” refers to the participant who has entered into a 
covered transaction with a grantee or subgrantee of Federal 
funds (such as the prime or general contractor).  “Lower Tier 
Participant” refers any participant who has entered into a 
covered transaction with a First Tier Participant or other Lower 
Tier Participants (such as subcontractors and suppliers).  
 
    f. The prospective first tier participant agrees by submitting 
this proposal that, should the proposed covered transaction be 
entered into, it shall not knowingly enter into any lower tier 
covered transaction with a person who is debarred, 
suspended, declared ineligible, or voluntarily excluded from 
participation in this covered transaction, unless authorized by 
the department or agency entering into this transaction. 
 
    g. The prospective first tier participant further agrees by 
submitting this proposal that it will include the clause titled 
"Certification Regarding Debarment, Suspension, Ineligibility 
and Voluntary Exclusion-Lower Tier Covered Transactions," 
provided by the department or contracting agency, entering 
into this covered transaction, without modification, in all lower 
tier covered transactions and in all solicitations for lower tier 
covered transactions exceeding the $25,000 threshold. 
 
    h. A participant in a covered transaction may rely upon a 
certification of a prospective participant in a lower tier covered 
transaction that is not debarred, suspended, ineligible, or 
voluntarily excluded from the covered transaction, unless it 
knows that the certification is erroneous.  A participant is 
responsible for ensuring that its principals are not suspended, 
debarred, or otherwise ineligible to participate in covered 
transactions.  To verify the eligibility of its principals, as well as 
the eligibility of any lower tier prospective participants, each 
participant may, but is not required to, check the Excluded 
Parties List System website (https://www.epls.gov/), which is 
compiled by the General Services Administration. 
 

https://www.epls.gov/
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    i.  Nothing contained in the foregoing shall be construed to 
require the establishment of a system of records in order to 
render in good faith the certification required by this clause. 
The knowledge and information of the prospective participant 
is not required to exceed that which is normally possessed by 
a prudent person in the ordinary course of business dealings. 
 
    j. Except for transactions authorized under paragraph (f) of 
these instructions, if a participant in a covered transaction 
knowingly enters into a lower tier covered transaction with a 
person who is suspended, debarred, ineligible, or voluntarily 
excluded from participation in this transaction, in addition to 
other remedies available to the Federal Government, the 
department or agency may terminate this transaction for cause 
or default. 
 
* * * * * 
 
2.  Certification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion – First Tier 
Participants: 
 
a.  The prospective first tier participant certifies to the best of 
its knowledge and belief, that it and its principals: 
 
    (1)   Are not presently debarred, suspended, proposed for 
debarment, declared ineligible, or voluntarily excluded from 
participating in covered transactions by any Federal 
department or agency; 
 
    (2)   Have not within a three-year period preceding this 
proposal been convicted of or had a civil judgment rendered 
against them for commission of fraud or a criminal offense in 
connection with obtaining, attempting to obtain, or performing 
a public (Federal, State or local) transaction or contract under 
a public transaction; violation of Federal or State antitrust 
statutes or commission of embezzlement, theft, forgery, 
bribery, falsification or destruction of records, making false 
statements, or receiving stolen property; 
 
    (3)   Are not presently indicted for or otherwise criminally or 
civilly charged by a governmental entity (Federal, State or 
local) with commission of any of the offenses enumerated in 
paragraph (a)(2) of this certification; and 
 
    (4)   Have not within a three-year period preceding this 
application/proposal had one or more public transactions 
(Federal, State or local) terminated for cause or default. 
 
  b.   Where the prospective participant is unable to certify to 
any of the statements in this certification, such prospective 
participant shall attach an explanation to this proposal. 
 
  2. Instructions for Certification - Lower Tier Participants: 
 
(Applicable to all subcontracts, purchase orders and other 
lower tier transactions requiring prior FHWA approval or 
estimated to cost $25,000 or more - 2 CFR Parts 180 and 
1200) 
 
    a. By signing and submitting this proposal, the prospective 
lower tier is providing the certification set out below. 
 
    b. The certification in this clause is a material representation 
of fact upon which reliance was placed when this transaction 
was entered into. If it is later determined that the prospective 
lower tier participant knowingly rendered an erroneous 
certification, in addition to other remedies available to the 
Federal Government, the department, or agency with which 

this transaction originated may pursue available remedies, 
including suspension and/or debarment. 
 
    c. The prospective lower tier participant shall provide 
immediate written notice to the person to which this proposal is 
submitted if at any time the prospective lower tier participant 
learns that its certification was erroneous by reason of 
changed circumstances. 
 
    d. The terms "covered transaction," "debarred," 
"suspended," "ineligible," "participant," "person," "principal," 
and "voluntarily excluded," as used in this clause, are defined 
in 2 CFR Parts 180 and 1200.  You may contact the person to 
which this proposal is submitted for assistance in obtaining a 
copy of those regulations.  “First Tier Covered Transactions” 
refers to any covered transaction between a grantee or 
subgrantee of Federal funds and a participant (such as the 
prime or general contract).  “Lower Tier Covered Transactions” 
refers to any covered transaction under a First Tier Covered 
Transaction (such as subcontracts).  “First Tier Participant” 
refers to the participant who has entered into a covered 
transaction with a grantee or subgrantee of Federal funds 
(such as the prime or general contractor).  “Lower Tier 
Participant” refers any participant who has entered into a 
covered transaction with a First Tier Participant or other Lower 
Tier Participants (such as subcontractors and suppliers). 
 
    e. The prospective lower tier participant agrees by 
submitting this proposal that, should the proposed covered 
transaction be entered into, it shall not knowingly enter into 
any lower tier covered transaction with a person who is 
debarred, suspended, declared ineligible, or voluntarily 
excluded from participation in this covered transaction, unless 
authorized by the department or agency with which this 
transaction originated. 
 
    f. The prospective lower tier participant further agrees by 
submitting this proposal that it will include this clause titled 
"Certification Regarding Debarment, Suspension, Ineligibility 
and Voluntary Exclusion-Lower Tier Covered Transaction," 
without modification, in all lower tier covered transactions and 
in all solicitations for lower tier covered transactions exceeding 
the $25,000 threshold. 
 
    g. A participant in a covered transaction may rely upon a 
certification of a prospective participant in a lower tier covered 
transaction that is not debarred, suspended, ineligible, or 
voluntarily excluded from the covered transaction, unless it 
knows that the certification is erroneous. A participant is 
responsible for ensuring that its principals are not suspended, 
debarred, or otherwise ineligible to participate in covered 
transactions.  To verify the eligibility of its principals, as well as 
the eligibility of any lower tier prospective participants, each 
participant may, but is not required to, check the Excluded 
Parties List System website (https://www.epls.gov/), which is 
compiled by the General Services Administration.   
 
    h. Nothing contained in the foregoing shall be construed to 
require establishment of a system of records in order to render 
in good faith the certification required by this clause. The 
knowledge and information of participant is not required to 
exceed that which is normally possessed by a prudent person 
in the ordinary course of business dealings. 
 
    i. Except for transactions authorized under paragraph e of 
these instructions, if a participant in a covered transaction 
knowingly enters into a lower tier covered transaction with a 
person who is suspended, debarred, ineligible, or voluntarily 
excluded from participation in this transaction, in addition to 
other remedies available to the Federal Government, the 

https://www.epls.gov/
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department or agency with which this transaction originated 
may pursue available remedies, including suspension and/or 
debarment. 
 
* * * * * 
 
Certification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion--Lower Tier 
Participants: 
 
  1. The prospective lower tier participant certifies, by 
submission of this proposal, that neither it nor its principals is 
presently debarred, suspended, proposed for debarment, 
declared ineligible, or voluntarily excluded from participating in 
covered transactions by any Federal department or agency. 
 
  2. Where the prospective lower tier participant is unable to 
certify to any of the statements in this certification, such 
prospective participant shall attach an explanation to this 
proposal. 
 
* * * * * 
 
XI. CERTIFICATION REGARDING USE OF CONTRACT 
FUNDS FOR LOBBYING 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related subcontracts which exceed 
$100,000 (49 CFR 20). 
 
  1. The prospective participant certifies, by signing and 
submitting this bid or proposal, to the best of his or her 
knowledge and belief, that: 
 
    a. No Federal appropriated funds have been paid or will be 
paid, by or on behalf of the undersigned, to any person for 
influencing or attempting to influence an officer or employee of 
any Federal agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a Member of 
Congress in connection with the awarding of any Federal 
contract, the making of any Federal grant, the making of any 
Federal loan, the entering into of any cooperative agreement, 
and the extension, continuation, renewal, amendment, or 
modification of any Federal contract, grant, loan, or 
cooperative agreement. 
 
    b. If any funds other than Federal appropriated funds have 
been paid or will be paid to any person for influencing or 
attempting to influence an officer or employee of any Federal 
agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a Member of Congress in 
connection with this Federal contract, grant, loan, or 
cooperative agreement, the undersigned shall complete and 
submit Standard Form-LLL, "Disclosure Form to Report 
Lobbying," in accordance with its instructions. 
 
  2. This certification is a material representation of fact upon 
which reliance was placed when this transaction was made or 
entered into.  Submission of this certification is a prerequisite 
for making or entering into this transaction imposed by 31 
U.S.C. 1352.  Any person who fails to file the required 
certification shall be subject to a civil penalty of not less than 
$10,000 and not more than $100,000 for each such failure. 
 
  3. The prospective participant also agrees by submitting its 
bid or proposal that the participant shall require that the 
language of this certification be included in all lower tier 
subcontracts, which exceed $100,000 and that all such 
recipients shall certify and disclose accordingly. 
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ATTACHMENT A - EMPLOYMENT AND MATERIALS 
PREFERENCE FOR APPALACHIAN DEVELOPMENT 
HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS 
ROAD CONTRACTS 
This provision is applicable to all Federal-aid projects funded 
under the Appalachian Regional Development Act of 1965. 
 
  1. During the performance of this contract, the contractor 
undertaking to do work which is, or reasonably may be, done 
as on-site work, shall give preference to qualified persons who 
regularly reside in the labor area as designated by the DOL 
wherein the contract work is situated, or the subregion, or the 
Appalachian counties of the State wherein the contract work is 
situated, except: 
 
    a. To the extent that qualified persons regularly residing in 
the area are not available. 
 
    b. For the reasonable needs of the contractor to employ 
supervisory or specially experienced personnel necessary to 
assure an efficient execution of the contract work. 
 
    c. For the obligation of the contractor to offer employment to 
present or former employees as the result of a lawful collective 
bargaining contract, provided that the number of nonresident 
persons employed under this subparagraph (1c) shall not 
exceed 20 percent of the total number of employees employed 
by the contractor on the contract work, except as provided in 
subparagraph (4) below. 
 
  2. The contractor shall place a job order with the State 
Employment Service indicating (a) the classifications of the 
laborers, mechanics and other employees required to perform 
the contract work, (b) the number of employees required in 
each classification, (c) the date on which the participant 
estimates such employees will be required, and (d) any other 
pertinent information required by the State Employment 
Service to complete the job order form.  The job order may be 
placed with the State Employment Service in writing or by 
telephone.  If during the course of the contract work, the 
information submitted by the contractor in the original job order 
is substantially modified, the participant shall promptly notify 
the State Employment Service. 
 
  3. The contractor shall give full consideration to all qualified 
job applicants referred to him by the State Employment 
Service.  The contractor is not required to grant employment to 
any job applicants who, in his opinion, are not qualified to 
perform the classification of work required. 
 
  4. If, within one week following the placing of a job order by 
the contractor with the State Employment Service, the State 
Employment Service is unable to refer any qualified job 
applicants to the contractor, or less than the number 
requested, the State Employment Service will forward a 
certificate to the contractor indicating the unavailability of 
applicants.  Such certificate shall be made a part of the 
contractor's permanent project records.  Upon receipt of this 
certificate, the contractor may employ persons who do not 
normally reside in the labor area to fill positions covered by the 
certificate, notwithstanding the provisions of subparagraph (1c) 
above. 
 
    5. The provisions of 23 CFR 633.207(e) allow the 
contracting agency to provide a contractual preference for the 
use of mineral resource materials native to the Appalachian 
region.   
 

  6. The contractor shall include the provisions of Sections 1 
through 4 of this Attachment A in every subcontract for work 
which is, or reasonably may be, done as on-site work. 
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Exhibit103.06(e)(iii)

IN S U R A N CER EQ U IR EM EN T S

Design-Builder shallobtain,at no expense to the Departm ent,w ith insurance com panies
authorized to do businessin the S tate,w ith a"Best R ating" ofB,the follow ing insurance
coverages,w hichshallbem aintained throughoutthe term ofthisAgreem ent:

(a) Com prehensive General L iability Insurance having m inim um lim its totaling
$2,000,000 each occurrence,$2,000,000 aggregate,for death,bodily injury and
property dam age and destruction,w hich shallinclude coverage for,but not lim ited
to(i)prem isesoperations,(ii)contractualliability,(iii)cross-liability,(iv)productsand
com pletedoperations,(v)explosions,and(vi)collapseandunderground.

(b) Autom obileL iability Insurancew hichincludesow ned,non-ow nedandhiredor
borrow edvehicleson-siteoroffcoveragew ithm inim um lim itstotaling$2,000,000
foreach,bodily injury andproperty dam ageclaim s.

(c) U nem ploym entBenefitsCoverageasrequired underL egalR equirem entsforallofits
em ployees.

(d) W orkersCom pensation and Em ployer'sL iability Insurance asisrequired by L egal
R equirem ents,including,w ithout lim itation,T itle 65.2 ofthe Code ofVirginia,and
Em ployer'sL iability Insurance,w ith lim itsof$1,000,000 each accident,$1,000,000
for disease each em ployee and $1,000,000 for disease policy lim it. In addition,
Design-Buildershallrequire any subcontractorsengaged to perform any portion of
the W ork under thisAgreem ent to carry W orkersCom pensation Insurance,as
required by L egalR equirem ents,andEm ployer'sL iability Insurance.

(e) Architects/Engineers P rofessional L iability Insurance covering the lead design
engineerforacts,errorsorom issionsarisinginconnectionw iththeW orkfornotless
than $5 m illion in the aggregate.S uch insurance shallspecifically delete any design-
build orsim ilarexclusionsthat could com prom ise coverage because ofthe design-
build delivery ofthe P roject. S uch insurance shallbe m aintained throughout the
duration ofany w arranty period and forat least three yearsafterthe expiration of
any w arranty period.

Each ofthe above required policiesofinsurance shallbe w ritten on an "occurrence"basis,unless
the policy isavailable only on a"claim sm ade" basis,in w hich case,upon w ritten authorization
from the Departm ent,Design-Buildershallobtain a"claim sm ade"policy and insurance coverage
shallbe m aintained foraperiod ofat least five yearsafterthe term ination,cancellation,or
expirationofthisAgreem ent.

T heam ountofinsurancecoverageshallnotbealim itationontheliability ofDesign-Builderunder
thisAgreem ent,but shallbe additionalsecurity forsuch liability.T he liability insurance shallbe
prim ary andnotcontributory astoany insurancethattheDepartm entm ay haveineffect.



Allofthe above insurance shallspecifically provide that it appliesseparately to each insured
againstw hich aclaim ism ade orsuitisbrought,exceptw ith respectto the lim itsofthe insured's
liability,and that allrightsofsubrogation against the Departm ent and Design-Builder,and their
respectivesuccessorsandassigns,arew aived

W ithin thirty daysofissuance by the Departm ent ofthe notice to proceed and from tim e to
tim e thereafter,w hen any renew al,substitute or replacem ent policy of insurance is
obtained,Design-Builder shall provide the Departm ent w ith copies of the policies of
insurance certificatesofw orker'scom pensation coverage required by thisA greem ent.

T heliability insurancepoliciesshallnam etheDepartm entasanadditionalinsured.T hepoliciesshallalso
includew rittenassuranceoftheinsurersthattheDepartm entw illbeadvisedinw ritingnotlessthan
thirty dayspriortothecancellationofany policy.
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General Decision Number: VA150027 01/02/2015  VA27 

 

Superseded General Decision Number: VA20140027 

 

State: Virginia 

 

Construction Types: Heavy (Heavy and Sewer and Water Line) 

 

 

County: Buchanan County in Virginia. 

 

HEAVY CONSTRUCTION PROJECTS (Including Sewer and Water Lines) 

 

Note: Executive Order (EO) 13658 establishes an hourly minimum 

wage of $10.10 for 2015 that applies to all contracts subject 

to the Davis-Bacon Act for which the solicitation is issued on 

or after January 1, 2015. If this contract is covered by the 

EO, the contractor must pay all workers in any classification 

listed on this wage determination at least $10.10 (or the 

applicable wage rate listed on this wage determination, if it 

is higher) for all hours spent performing on the contract. The 

EO minimum wage rate will be adjusted annually. Additional 

information on contractor requirements and worker protections 

under the EO is available at www.dol.gov/whd/govcontracts. 

 

 

Modification Number     Publication Date 

          0             01/02/2015 

 

  SUVA2010-028 09/01/2010 

 

                                  Rates          Fringes 

 

CARPENTER........................$  9.00             0.84 

   

CEMENT MASON/CONCRETE FINISHER...$ 11.00             1.02 

   

ELECTRICIAN......................$ 15.55             2.37 

   

LABORERS   

     Common or General...........$  7.25                  

     Flagger.....................$  7.25                  



     Pipelayer...................$  7.89                  

   

POWER EQUIPMENT OPERATOR:   

     Backhoe.....................$ 10.97             0.72 

     Bulldozer...................$ 18.00                  

     Crane.......................$ 20.63             7.28 

     Excavator...................$ 11.36             1.09 

     Loader......................$ 12.79             1.17 

   

TRUCK DRIVER   

     Dump Truck..................$ 10.61             1.03 

     Off the Road Truck..........$ 16.50                  

---------------------------------------------------------------- 

 

WELDERS - Receive rate prescribed for craft performing 

operation to which welding is incidental. 

 

================================================================ 

  

 

Unlisted classifications needed for work not included within 

the scope of the classifications listed may be added after 

award only as provided in the labor standards contract clauses 

(29CFR 5.5 (a) (1) (ii)). 

 

 

---------------------------------------------------------------- 

  

 

The body of each wage determination lists the classification 

and wage rates that have been found to be prevailing for the 

cited type(s) of construction in the area covered by the wage 

determination. The classifications are listed in alphabetical 

order of "identifiers" that indicate whether the particular 

rate is a union rate (current union negotiated rate for local), 

a survey rate (weighted average rate) or a union average rate 

(weighted union average rate). 

 

Union Rate Identifiers 

 

A four letter classification abbreviation identifier enclosed 

in dotted lines beginning with characters other than "SU" or 



"UAVG" denotes that the union classification and rate were 

prevailing for that classification in the survey. Example: 

PLUM0198-005 07/01/2014. PLUM is an abbreviation identifier of 

the union which prevailed in the survey for this 

classification, which in this example would be Plumbers. 0198 

indicates the local union number or district council number 

where applicable, i.e., Plumbers Local 0198. The next number, 

005 in the example, is an internal number used in processing 

the wage determination. 07/01/2014 is the effective date of the 

most current negotiated rate, which in this example is July 1, 

2014. 

 

Union prevailing wage rates are updated to reflect all rate 

changes in the collective bargaining agreement (CBA) governing 

this classification and rate. 

 

Survey Rate Identifiers 

 

Classifications listed under the "SU" identifier indicate that 

no one rate prevailed for this classification in the survey and 

the published rate is derived by computing a weighted average 

rate based on all the rates reported in the survey for that 

classification.  As this weighted average rate includes all 

rates reported in the survey, it may include both union and 

non-union rates. Example: SULA2012-007 5/13/2014. SU indicates 

the rates are survey rates based on a weighted average 

calculation of rates and are not majority rates. LA indicates 

the State of Louisiana. 2012 is the year of survey on which 

these classifications and rates are based. The next number, 007 

in the example, is an internal number used in producing the 

wage determination. 5/13/2014 indicates the survey completion 

date for the classifications and rates under that identifier. 

 

Survey wage rates are not updated and remain in effect until a 

new survey is conducted. 

 

Union Average Rate Identifiers 

 

Classification(s) listed under the UAVG identifier indicate 

that no single majority rate prevailed for those 

classifications; however, 100% of the data reported for the 

classifications was union data. EXAMPLE: UAVG-OH-0010 



08/29/2014. UAVG indicates that the rate is a weighted union 

average rate. OH indicates the state. The next number, 0010 in 

the example, is an internal number used in producing the wage 

determination. 08/29/2014 indicates the survey completion date 

for the classifications and rates under that identifier. 

 

A UAVG rate will be updated once a year, usually in January of 

each year, to reflect a weighted average of the current 

negotiated/CBA rate of the union locals from which the rate is 

based. 

 

  

 

---------------------------------------------------------------- 

 

                   WAGE DETERMINATION APPEALS PROCESS 

 

1.) Has there been an initial decision in the matter? This can 

be: 

 

*  an existing published wage determination 

*  a survey underlying a wage determination 

*  a Wage and Hour Division letter setting forth a position on 

   a wage determination matter 

*  a conformance (additional classification and rate) ruling 

 

On survey related matters, initial contact, including requests 

for summaries of surveys, should be with the Wage and Hour 

Regional Office for the area in which the survey was conducted 

because those Regional Offices have responsibility for the 

Davis-Bacon survey program. If the response from this initial 

contact is not satisfactory, then the process described in 2.) 

and 3.) should be followed. 

 

With regard to any other matter not yet ripe for the formal 

process described here, initial contact should be with the 

Branch of Construction Wage Determinations.  Write to: 

 

            Branch of Construction Wage Determinations 

            Wage and Hour Division 

            U.S. Department of Labor 

            200 Constitution Avenue, N.W. 



            Washington, DC 20210 

 

2.) If the answer to the question in 1.) is yes, then an 

interested party (those affected by the action) can request 

review and reconsideration from the Wage and Hour Administrator 

(See 29 CFR Part 1.8 and 29 CFR Part 7). Write to: 

 

            Wage and Hour Administrator 

            U.S. Department of Labor 

            200 Constitution Avenue, N.W. 

            Washington, DC 20210 

 

The request should be accompanied by a full statement of the 

interested party's position and by any information (wage 

payment data, project description, area practice material, 

etc.) that the requestor considers relevant to the issue. 

 

3.) If the decision of the Administrator is not favorable, an 

interested party may appeal directly to the Administrative 

Review Board (formerly the Wage Appeals Board).  Write to: 

 

            Administrative Review Board 

            U.S. Department of Labor 

            200 Constitution Avenue, N.W. 

            Washington, DC 20210 

 

4.) All decisions by the Administrative Review Board are final. 

 

================================================================ 

 

          END OF GENERAL DECISION 

 



General Decision Number: VA150128 01/02/2015  VA128 

 

Superseded General Decision Number: VA20140128 

 

State: Virginia 

 

Construction Type: Highway 

 

Counties: Alleghany, Appomattox, Augusta, Bath, Bland,  

Buchanan, Buckingham, Buena Vista*, Carroll, Charlotte, Clifton  

Forge*, Covington*, Craig, Cumberland, Dickenson, Floyd,  

Franklin, Frederick, Galax*, Giles, Grayson, Halifax,  

Harrisonburg*, Henry, Highland, Lee, Lexington*, Martinsville*,  

Montgomery, Nelson, Norton*, Page, Patrick, Prince Edward,  

Pulaski, Radford*, Rockbridge, Rockingham, Russell, Salem*,  

Shenandoah, Smyth, South Boston*, Staunton*, Tazewell,  

Waynesboro*, Winchester*, Wise and Wythe Counties in Virginia. 

 

 

*INDEPENDENT CITIES 

 

HIGHWAY CONSTRUCTION PROJECTS (excluding tunnels, building  

structures in rest area projects & railroad construction; 

bascule, suspension & spandrel arch bridges designed for  

commercial navigation, bridges involving marine construction;  

and other major bridges). 

 

Note: Executive Order (EO) 13658 establishes an hourly minimum 

wage of $10.10 for 2015 that applies to all contracts subject 

to the Davis-Bacon Act for which the solicitation is issued on 

or after January 1, 2015. If this contract is covered by the 

EO, the contractor must pay all workers in any classification 

listed on this wage determination at least $10.10 (or the 

applicable wage rate listed on this wage determination, if it 

is higher) for all hours spent performing on the contract. The 

EO minimum wage rate will be adjusted annually. Additional 

information on contractor requirements and worker protections 

under the EO is available at www.dol.gov/whd/govcontracts. 

 

 

Modification Number     Publication Date 

          0             01/02/2015 



 

  SUVA2013-001 09/20/2013 

 

                                  Rates          Fringes 

 

ASBESTOS WORKER..................$ 12.66                  

   

CARPENTER (STRUCTURE)............$ 18.21                  

   

CEMENT MASON/CONCRETE FINISHER...$ 19.35                  

   

ELECTRICIAN......................$ 17.05                  

   

FORM SETTER......................$ 16.00                  

   

IRONWORKER, REINFORCING..........$ 22.71                  

   

IRONWORKER, STRUCTURAL...........$ 24.00                  

   

LABORER   

     Asphalt Raker...............$ 14.51                  

     Blaster.....................$ 21.80                  

     Construction Worker I  

     (Skilled Laborer............$ 15.30                  

     Construction Worker II  

     (Laborer)...................$ 12.37                  

     Deckhand....................$ 13.70                  

     Fence Erector...............$ 12.83                  

     Flagger.....................$ 11.45                  

     Grade Checker...............$ 15.25                  

     Guardrail Erector...........$ 13.18                  

     Landscape Worker............$ 12.27                  

     Pipe Layer..................$ 16.75                  

     Power Tool Operator.........$ 14.00                  

     Sign Erector................$ 15.27                  

   

PAINTER..........................$ 25.00                  

   

POWER EQUIPMENT OPERATOR:   

     Air Compressor..............$ 11.75                  

     Asphalt Distributor.........$ 15.26                  

     Asphalt Paver...............$ 16.02                  



     Backhoe.....................$ 17.79                  

     Boom/Auger..................$ 29.00                  

     Bulldozer (Utility).........$ 15.38                  

     Bulldozer...................$ 19.36                  

     Concrete Finish Machine  

     Screed, Bridge..............$ 34.60                  

     Concrete Finish Machine.....$ 34.60                  

     Concrete Paving Machine.....$ 13.94                  

     Concrete Pump...............$ 16.45                  

     Concrete Saw................$ 22.50                  

     Crane, Derrick, Dragline....$ 26.68                  

     Crusher Tender..............$ 17.00                  

     Drill Operator..............$ 20.00                  

     Excavator (Gradall).........$ 20.53                  

     Front End Loader............$ 19.36                  

     Hydro Seeder................$ 16.64                  

     Log Skidder.................$ 16.00                  

     Mechanic....................$ 15.89                  

     Mobile Mixer................$ 10.45                  

     Motor Grader (Fine Grade)...$ 26.13                  

     Motor Grader (Rough Grade)..$ 20.64                  

     Oiler, Greaser..............$ 19.23                  

     Pavement Marking Operator...$ 15.44                  

     Pavement Marking Truck  

     Operator....................$ 18.00                  

     Pavement Planing Groundman..$ 14.04                  

     Pavement Planing Operator...$ 17.28                  

     Pile Driver, Leadsman.......$ 21.70                  

     Pile Driver.................$ 15.00                  

     Pipe Boring/Jacking  

     Machine Operator............$ 11.00                  

     Plant Operator..............$ 13.45                  

     Roller (Finish).............$ 13.61                  

     Roller (Rough)..............$ 15.85                  

     Scraper Pan.................$ 12.78                  

     Shot Blast Machine..........$ 14.94                  

     Shovel Operator (2 yds and  

     under)......................$ 10.41                  

     Shovel Operator (over 2  

     yds)........................$ 11.50                  

     Slip-Form Paver.............$  9.50                  

     Slurry Seal Paver Machine  



     Operator....................$ 14.23                  

     Slurry Seal Paver Truck  

     Operator....................$ 10.43                  

     Stabilizer Operator.........$  9.55                  

     Stone-Spreader..............$ 13.54                  

     Subgrade Machine Operator...$ 11.50                  

     Tractor Operator (Crawlers).$ 14.08                  

     Tractor Operator (Utility)..$ 12.25                  

     Trenching Machine...........$ 12.00                  

     Vacuum Machine..............$ 19.25                  

   

TRAFFIC SIGNALIZATION:     

Traffic Signal Installation......$ 21.91                  

   

TRUCK DRIVER   

     Fuel and Lubricant Service  

     Truck Driver................$ 16.25                  

     Transit Mix Truck Driver....$ 12.25                  

     Truck Driver (Single,  

     Tandem & Multi Rear Axle)...$ 15.19                  

     Truck Driver, Heavy Duty  

     (7 c.y. & under)............$ 15.50                  

     Truck Driver, Heavy Duty  

     (over 7 c.y.)...............$ 16.69                  

   

WATERPROOFER.....................$ 13.16                  

   

WELDER...........................$ 15.76                  

---------------------------------------------------------------- 

 

WELDERS - Receive rate prescribed for craft performing 

operation to which welding is incidental. 

 

================================================================ 

  

 

Unlisted classifications needed for work not included within 

the scope of the classifications listed may be added after 

award only as provided in the labor standards contract clauses 

(29CFR 5.5 (a) (1) (ii)). 

 

 



---------------------------------------------------------------- 

  

 

The body of each wage determination lists the classification 

and wage rates that have been found to be prevailing for the 

cited type(s) of construction in the area covered by the wage 

determination. The classifications are listed in alphabetical 

order of "identifiers" that indicate whether the particular 

rate is a union rate (current union negotiated rate for local), 

a survey rate (weighted average rate) or a union average rate 

(weighted union average rate). 

 

Union Rate Identifiers 

 

A four letter classification abbreviation identifier enclosed 

in dotted lines beginning with characters other than "SU" or 

"UAVG" denotes that the union classification and rate were 

prevailing for that classification in the survey. Example: 

PLUM0198-005 07/01/2014. PLUM is an abbreviation identifier of 

the union which prevailed in the survey for this 

classification, which in this example would be Plumbers. 0198 

indicates the local union number or district council number 

where applicable, i.e., Plumbers Local 0198. The next number, 

005 in the example, is an internal number used in processing 

the wage determination. 07/01/2014 is the effective date of the 

most current negotiated rate, which in this example is July 1, 

2014. 

 

Union prevailing wage rates are updated to reflect all rate 

changes in the collective bargaining agreement (CBA) governing 

this classification and rate. 

 

Survey Rate Identifiers 

 

Classifications listed under the "SU" identifier indicate that 

no one rate prevailed for this classification in the survey and 

the published rate is derived by computing a weighted average 

rate based on all the rates reported in the survey for that 

classification.  As this weighted average rate includes all 

rates reported in the survey, it may include both union and 

non-union rates. Example: SULA2012-007 5/13/2014. SU indicates 

the rates are survey rates based on a weighted average 



calculation of rates and are not majority rates. LA indicates 

the State of Louisiana. 2012 is the year of survey on which 

these classifications and rates are based. The next number, 007 

in the example, is an internal number used in producing the 

wage determination. 5/13/2014 indicates the survey completion 

date for the classifications and rates under that identifier. 

 

Survey wage rates are not updated and remain in effect until a 

new survey is conducted. 

 

Union Average Rate Identifiers 

 

Classification(s) listed under the UAVG identifier indicate 

that no single majority rate prevailed for those 

classifications; however, 100% of the data reported for the 

classifications was union data. EXAMPLE: UAVG-OH-0010 

08/29/2014. UAVG indicates that the rate is a weighted union 

average rate. OH indicates the state. The next number, 0010 in 

the example, is an internal number used in producing the wage 

determination. 08/29/2014 indicates the survey completion date 

for the classifications and rates under that identifier. 

 

A UAVG rate will be updated once a year, usually in January of 

each year, to reflect a weighted average of the current 

negotiated/CBA rate of the union locals from which the rate is 

based. 

 

  

 

---------------------------------------------------------------- 

 

                   WAGE DETERMINATION APPEALS PROCESS 

 

1.) Has there been an initial decision in the matter? This can 

be: 

 

*  an existing published wage determination 

*  a survey underlying a wage determination 

*  a Wage and Hour Division letter setting forth a position on 

   a wage determination matter 

*  a conformance (additional classification and rate) ruling 

 



On survey related matters, initial contact, including requests 

for summaries of surveys, should be with the Wage and Hour 

Regional Office for the area in which the survey was conducted 

because those Regional Offices have responsibility for the 

Davis-Bacon survey program. If the response from this initial 

contact is not satisfactory, then the process described in 2.) 

and 3.) should be followed. 

 

With regard to any other matter not yet ripe for the formal 

process described here, initial contact should be with the 

Branch of Construction Wage Determinations.  Write to: 

 

            Branch of Construction Wage Determinations 

            Wage and Hour Division 

            U.S. Department of Labor 

            200 Constitution Avenue, N.W. 

            Washington, DC 20210 

 

2.) If the answer to the question in 1.) is yes, then an 

interested party (those affected by the action) can request 

review and reconsideration from the Wage and Hour Administrator 

(See 29 CFR Part 1.8 and 29 CFR Part 7). Write to: 

 

            Wage and Hour Administrator 

            U.S. Department of Labor 

            200 Constitution Avenue, N.W. 

            Washington, DC 20210 

 

The request should be accompanied by a full statement of the 

interested party's position and by any information (wage 

payment data, project description, area practice material, 

etc.) that the requestor considers relevant to the issue. 

 

3.) If the decision of the Administrator is not favorable, an 

interested party may appeal directly to the Administrative 

Review Board (formerly the Wage Appeals Board).  Write to: 

 

            Administrative Review Board 

            U.S. Department of Labor 

            200 Constitution Avenue, N.W. 

            Washington, DC 20210 

 



4.) All decisions by the Administrative Review Board are final. 

 

================================================================ 

 

          END OF GENERAL DECISION 
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During the performance of this contract, the contractor, for itself, its assignees, and successors in 
interest (hereinafter referred to as the "contractor") agrees to comply with the following non-
discrimination statutes and authorities; including but not limited to: 

 
Pertinent Non-Discrimination Authorities; 

 

 Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq., 78 stat. 252), 
(prohibits discrimination on the basis of race, color, national origin); and 49 CFR 
Part 21. 

 The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, 
(42U.S.C. §460 I), (prohibits unfair treatment of persons displaced or whose property has 
been acquired because of Federal or Federal-aid programs and projects); 

 Federal-Aid Highway Act of 1973, (23 U.S.C. § 324 et seq.), (prohibits discrimination on 
the basis of sex); 

 Section 504 of the Rehabilitation Act of 1973, (29 U.S.C. § 794 et seq.), as amended, 
(prohibits discrimination on the basis of disability); and 49 CFR Part 27; The Age 
Discrimination  Act of 1975, as amended, (42 U.S.C. § 6101 et seq.), (prohibits 
discrimination on the basis of age); 

 Airport and Airway Improvement Act of 1982, (49 USC § 471, Section 47123), as amended, 
(prohibits discrimination based on race, creed, color, national origin, or sex); The Civil Rights 
Restoration Act of 1987, (PL 100-209), (Broadened the scope, coverage and applicability of 
Title VI of the Civil Rights Act of 1964, The Age Discrimination Act of 1975 and Section 504 
of the Rehabilitation Act of 1973, by expanding the definition of the terms "programs or 
activities" to include all of the programs or activities of the Federal-aid recipients, sub-
recipients and contractors, whether such programs or activities are Federally funded or not); 
Titles II and III of the Americans with Disabilities Act, which prohibit discrimination on the 
basis of disability in the operation of public entities, public and private transportation 
systems, places of public accommodation, and certain testing entities (42 U.S.C. §§ 12131-
12189) as implemented by Department of Transportation regulations at 49 C.P.R. parts 37 
and 38; The Federal Aviation Administration's Non-discrimination statute (49 U.S.C. § 
47123) (prohibits discrimination on the basis of race, color, national origin, and sex); 
Executive Order 12898, Federal Actions to Address Environmental Justice in Minority 
Populations and Low-Income Populations, which ensures discrimination against minority 
populations by discouraging programs, policies, and activities with disproportionately high 
and adverse human health or environmental effects on minority and low-income 
populations; Executive Order 13166, Improving Access to Services for Persons with Limited 
English Proficiency, and resulting agency guidance, national origin discrimination includes 
discrimination because of limited English proficiency (LEP).  To ensure compliance with Title 
VI, you must take reasonable steps to ensure that LEP persons have meaningful access to 
your programs (70 Fed. Reg. at 74087 to 74100); 

 Title IX of the Education Amendments of 1972, as amended, which prohibits you from 
discriminating because of sex in education programs or activities (20 U.S.C. 1681 et seq). 
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EXHIBIT 107.15
VIRGINIA DEPARTMENT OF TRANSPORTATION

SPECIAL PROVISION FOR SECTION 107.15
FOR

DESIGN-BUILD PROJECTS

Based upon VDOT version, dated February 18, 2014

Section 107.15 of the Division I Amendments is replaced by the following:

Capitalized terms used, but not defined, in this Exhibit 107.15 have the meanings ascribed, in the
General Conditions (Part 4) of the Lump Sum Design-Build Agreement (the “General Conditions”),
between the Virginia Department of Transportation and Bizzack Construction, LLC, Poplar Creek
Project Phase A, part of the U.S. Route 121 Project, dated as of July 6, 2016 (either, for purposes of
this Exhibit 107.15, the “Contract”).

For purposes of the Contract:

 The term “final completion” shall mean Final Completion.

 The term “legal requirements” shall mean Legal Requirements

 The term “project” or “Project” means the Work with respect to the Relevant Section.

 The term “project site” or “project job site” or “job site” shall mean the Site.

 The terms “subcontractor,” and “subconsultant” shall mean Subcontractor (or Sub-
subcontractor, as context may require), excluding Subcontractors (or Sub-subcontractors)
exclusively engaged as suppliers.

 The term “VDOT” shall mean Department; and

 The term “work” shall mean part of Design-Builder’s Work.

Refer to Section 12.12 of the General Conditions for provisions relating to suppliers and materialmen
that bear on interpretation of this Exhibit 107.15.

Section 107.15—Use of Disadvantaged Business Enterprises (DBEs) for Design-Build Projects

A. Disadvantaged Business Enterprise (DBE) Program Requirements

Any Design-Builder, subcontractor, materialman, DBE, and Contract surety involved in the
performance of work on a federal-aid Contract shall comply with the terms and conditions of the
United States Department of Transportation (USDOT) DBE Program as the terms appear in Part
26 of the Code of Federal Regulations (49 C.F.R. pt. 26, as amended), the USDOT DBE
Program regulations; and (except as expressly stated as superseded by the Contract Documents)
the Virginia Department of Transportation’s (VDOT or the Department) Road and Bridge
Specifications and DBE Program rules and regulations.

The Design-Builder shall physically include this same special provision in every materialman
supply or work/service subcontract that it makes or executes with a subcontractor for whose work
Design-Builder intends to claim credit.

In accordance with 49 C.F.R pt. 26 and VDOT’s DBE Program requirements, the Design-Builder,
for itself and for its subcontractors, whether certified DBEs or not, shall commit to complying fully
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with the auditing, record keeping, confidentiality, cooperation, and anti-intimidation or retaliation
provisions contained in those federal and State DBE Program legal requirements. By accepting
and executing this Contract, the Design-Builder agrees to assume these contractual obligations
and to bind the Design-Builder’s subcontractors contractually to the same at the Design-Builder’s
expense.

The Design-Builder and each subcontractor shall not discriminate on the basis of race, color,
national origin, or sex in the performance of this Contract. The Design-Builder shall carry out
applicable requirements of 49 C.F.R. pt. 26 in the award, administration, and performance of this
Contract. .

All administrative remedies noted in this special provision are automatic unless the Design-
Builder exercises the right of appeal within the required timeframe(s) specified herein. Appeal
requirements, processes, and procedures shall be in accordance with guidelines stated herein
and current at the time of the proceedings. Where applicable, the Department will notify the
Design-Builder of any changes to the appeal requirements, processes, and procedures after
receiving notification of the Design-Builder’s desire to appeal.

All time frames referenced in this special provision are expressed in business days unless
otherwise indicated. Should the expiration of any deadline fall on a weekend or holiday, such
deadline will automatically be extended to the next normal business day.

B. DBE Certification

The only DBEs eligible to perform work on a federal-aid contract for DBE Goal credit are firms
certified as Disadvantaged Business Enterprises by the Virginia Department of Small Business
and Supplier Diversity or the Metropolitan Washington Airports Authority (MWAA) in accordance
with federal and VDOT guidelines. DBEs must be certified in the specific work listed for DBE
Goal credit. A directory listing of certified DBEs can be obtained from the Virginia Department
Small Business and Supplier Diversity’s website: www.sbsd.virginia.gov.

C. Bank Services

Reserved

D DBE Program-Related Certifications Made by Design-Builder

By entering into the Contract, the Design-Builder certifies to each of the following DBE Program-
related conditions and assurances:

1. That the Design-Builder agrees to comply with the project construction and administration
obligations of the USDOT DBE Program, 49 C.F.R. pt. 26 as amended, and the Standard
Specifications setting forth the Department’s DBE Program requirements.

2. Design-Builder shall comply fully with the DBE Program requirements in the execution and
performance of the Contract. Design-Builder acknowledges that failure to comply may result
in enjoinment from participation in future Department or State procurements.

3. To ensure that DBEs have been given full and fair opportunity to participate in the
performance of the Contract. The Design-Builder certifies that all reasonable steps were, and
will be, taken to ensure that DBEs had, and will have, an opportunity to compete for and
perform work on the Contract. The Design-Builder further certifies that the Design-Builder
shall not discriminate on the basis of race, color, age, national origin, or sex in the
performance of the Contract or in the award of any subcontract. Any agreement between a
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Design-Builder and a DBE whereby the DBE promises not to provide quotations for
performance of work to other Design-Builders are prohibited.

4. Design-Builder shall make good faith efforts to obtain DBE participation in the Contract at or
above the DBE Goal. Design-Builder, by executing the Contract, certifies to Department that
DBE participation information that will be submitted within the required times is true, correct,
and complete, and that the information to be provided will include the names of all DBEs that
will participate in the Contract, the specific item(s) that each listed DBE will perform, and the
creditable dollar amounts of the participation of each listed DBE.

5. By executing the Contract, Design-Builder further certifies that Design-Builder has committed
to meet the DBE Goal; that good faith efforts will be made on work that it proposes to
subcontract; and that it will seek out and consider DBEs as potential subcontractors and
subconsultants. The Design-Builder shall, as a continuing obligation, contact DBEs to solicit
their interest, capability, and prices in sufficient time to allow them to respond effectively, and
shall retain on file proper documentation to substantiate its good faith efforts.

6. Design-Builder shall not unilaterally terminate, substitute for, or replace any DBE that was
designated in the Contract in whole or in part with another DBE, any non-DBE, or with the
Design-Builder’s own forces or those of an affiliate of the Design-Builder without the prior
written consent of Department as set out within the requirements of this Special Provision.

7. Design-Builder shall designate and make known to the Department a liaison officer who is
assigned the responsibility of administering and promoting an active and inclusive DBE
program as required by 49 C.F.R. pt. 26 for DBEs. The designation and identity of this officer
needs to be submitted only once by the Design-Builder.

8. Design-Builder shall comply fully with all contractual requirements and Legal Requirements of
the USDOT DBE Program, and shall cause each DBE participating in the Contract to fully
perform the designated work items with the DBE’s own forces and equipment under the
DBE’s direct supervision, control, and management. Where a Contract exists and where the
Design-Builder, DBE, or any other firm retained by the Design-Builder has failed to comply
with federal or Department DBE Program requirements, Department has the authority and
discretion to determine the extent to which the DBE Contract requirements have not been
met, and will assess against the Design-Builder any remedies available at law or provided in
the Contract.

9. If a bond surety assumes the obligation to complete the Work, then the surety shall be
obligated to meet the same DBE contract terms and requirements as were required of the
original Design-Builder in accordance with the requirements of this special provision.

E. DBE Program Compliance Procedures

The following procedures shall apply to the Contract for DBE Program compliance purposes:

1. Prequalification of Subcontractors: Design-Builder may only retain DBE subcontractors
that are prequalified with the Department in accordance with the Rules Governing
Prequalification.

2. DBE Goal, Good Faith Efforts Specified: Design-Builder shall evidence attainment of the
DBE commitment equal to or greater than the required DBE Goal through submission, to
Department, of completed Form C-111, Minimum DBE Requirements; Form C-112,
Certification of Binding Agreement; and Form C-48, Subcontractor/Supplier Solicitation and
Utilization, at such times specified in the Contract Documents, as a part of the good faith
efforts documentation set forth below:
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Design Phase: Thirty days after the Notice to Proceed for Design, the Design-Builder shall
submit to Department for review and approval Forms C-111 and C-112 for each DBE to be
utilized during the design phase to meet the DBE minimum requirement and Form C-48.
Failure to submit the required documentation within the specified timeframe shall be cause to
deny credit for any work performed by a DBE and delay approval of the Design-Builder’s
payment under the terms of the Contract.

Construction Phase: No later than 30 days prior to the DBE undertaking any work, Design-
Builder shall submit to Department for review and approval Forms C-111, C-112, and C-48.
Failure to submit the required documentation within the specified timeframe shall result in
disallowed credit of any work performed prior to approval of Forms C-111 and C-112 and
delay approval of payment under the terms of the Contract.

The VDOT Central Office Civil Rights Division will monitor good faith efforts documentation
quarterly to determine progress being made toward meeting the DBE Goal.

Forms C-48, C-49, C-111, and C-112 can be obtained from the VDOT website at:

http://vdotforms.vdot.virginia.gov/

3. Good Faith Efforts Described: Department will determine if Design-Builder demonstrated
adequate good faith efforts, and if given all relevant circumstances, those efforts were made
actively and aggressively to meet the DBE requirements. Efforts to obtain DBE participation
are not good faith efforts if they could not reasonably be expected to produce a level of DBE
participation sufficient to meet the DBE Program requirements and DBE Goal. Good faith
efforts may be determined through use of the following list of the types of actions the Design-
Builder may make to obtain DBE participation. This list is not intended to be a mandatory
checklist, nor is it intended to be exclusive or exhaustive. Other factors or types of efforts of
similar intent may be relevant in appropriate cases:

(a) Soliciting through reasonable and available means, such as but not limited to, attendance
at pre-bid meetings, advertising, and written notices to DBEs who have the capability to
perform the work of the Contract. Examples include: advertising in at least one
daily/weekly/monthly newspaper of general circulation, as applicable; phone contact with
a completely documented telephone log, including the date and time called, contact
person, or voice mail status; and internet contacts with supporting documentation,
including dates advertised. DBEs shall have no less than five business days to
reasonably respond to the solicitation. Design-Builder shall determine with certainty if the
DBEs are interested by taking reasonable steps to follow up initial solicitations as
evidenced by documenting such efforts as requested on Form C-49, DBE Good Faith
Efforts Documentation.

(b) Selecting portions of the work to be performed by DBEs in order to increase the likelihood
that the DBE Goal will be achieved. This includes, where appropriate, breaking out work
items into economically feasible units to facilitate DBE participation, even when the
Design-Builder might otherwise prefer to completely perform all portions of this work in its
entirety or use its own forces;

(c) Providing interested DBEs with adequate information about the plans, specifications, and
requirements of the Contract in a timely manner, which will assist the DBEs in responding
to a solicitation;

(d) Negotiating for participation in good faith with interested DBEs;
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1. Evidence of such negotiation shall include the names, addresses, and telephone
numbers of DBEs that were considered; dates DBEs were contacted; a description of
the information provided regarding the plans, specifications, and requirements of the
Contract for the work selected for subcontracting; and, if insufficient DBE participation
seems likely, evidence as to why additional agreements could not be reached for
DBEs to perform the work;

2. Design-Builder should, using good business judgment, consider a number of factors
in negotiating with subcontractors/subconsultants, and should take a DBE’s price,
qualifications, and capabilities, as well as the DBE Goal, into consideration.
However, the fact that there may be some additional costs involved in finding and
using DBEs is not sufficient reason for a Design-Builder’s failure to meet the DBE
Goal as long as such costs are reasonable and comparable to costs customarily
appropriate to the type of work under consideration. Also, the ability or desire of a
Design-Builder to perform the work with its own organization does not relieve the
Design-Builder of the responsibility to make diligent good faith efforts. Design-
Builders are not, however, required to accept higher quotes from DBEs if the price
difference can be shown by the Design-Builder to be excessive, unreasonable, or
greater than would normally be expected by industry standards;

(e) A Design-Builder cannot reject a DBE as being unqualified without sound reasons based
on a thorough investigation of the DBE’s capabilities. The DBE’s standing within its
industry, membership in specific groups, organizations, associations, and political or
social affiliations, and union vs. non-union employee status are not legitimate causes for
the rejection or non-solicitation of bids in the Design-Builder’s efforts to meet the DBE
Goal;

(f) Making efforts to assist interested DBEs in obtaining bonding, lines of credit, or insurance
as required by Department or by Design-Builder;

(g) Making efforts to assist interested DBEs in obtaining necessary equipment, supplies,
materials, or related assistance or services subject to the restrictions contained in this
Special Provision;

(h) Effectively using the services of appropriate personnel from VDOT and from DSBSD;
available minority/women community or minority organizations; contractors’ groups; local,
State, and federal minority/ women business assistance offices; and other organizations
as allowed on a case-by-case basis to provide assistance in the recruitment and
utilization of qualified DBEs.

F. Documentation and Administrative Reconsideration of Good Faith Efforts

Design-Builder must provide Form C-49, DBE Good Faith Efforts Documentation, of its efforts
made to meet the DBE Goal within the time frames specified in the General Conditions. The
means of transmittal and the risk for timely receipt of this information shall be the responsibility of
the Design-Builder. Design-Builder shall attach additional pages to the certification, if necessary,
in order to fully detail specific good faith efforts made to obtain the DBE’s participation in the
proposed work.

However, Design-Builder shall timely submit its completed and executed forms C-111, C-112, C-
48, and C-49, as aforementioned. Failure to submit the required documentation within the
specified time frames shall be cause to disallow DBE Goal credit and delay approval of the
Design-Builder’s payment under the terms of the Contract.
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During the Contract Term: If a DBE, through no fault of the Design-Builder, is unable or
unwilling to fulfill his agreement with the Design-Builder, the Design-Builder shall immediately
notify the Department and provide all relevant facts. If a Design-Builder relieves a DBE
subcontractor of the responsibility to perform work under their subcontract, the Design-Builder is
encouraged to take the appropriate steps to obtain another DBE to perform the remaining
subcontracted work for the amount that would have been paid to the original DBE. In such
instances, Design-Builder is expected to seek DBE participation towards meeting the DBE Goal
during the performance of the Contract.

If at any point during the execution and performance of the Contract it becomes evident to the
Department that the remaining dollar value of allowable DBE Goal credit for performing the
subcontracted work is insufficient to obtain the DBE Goal, and the Design-Builder has not taken
the preceding actions, the Design-Builder and any aforementioned affiliates may be subject to
disallowance of DBE credit until such time as sufficient progress toward achievement of the DBE
Goal is achieved or evidenced, in the Department’s sole determination.

Disputes Regarding DBE/SWaM Efforts: If, at final completion, the Design-Builder fails to meet
the DBE Goal, and fails to adequately document that it made good faith efforts to achieve
sufficient DBE Goal, in either case, as evaluated under Section 12.12.3(c) of the General
Conditions, and Department exercises its right to withhold payments due and owing, then, if
Design-Builder elects to dispute the basis for Department’s withholding, the following procedures
shall apply:

Design-Builder may submit documentation to the State Construction Engineer or other designee
of Department to substantiate that failure was due solely to quantitative underrun(s), elimination
of items subcontracted to DBEs, or to circumstances beyond Design-Builder’s control and that all
feasible means had been used to achieve the DBE Goal. The State Construction Engineer, or
such other designee, upon verification of such documentation shall determine whether Design-
Builder has met the requirements of the Contract.

If Department determines that the aforementioned documentation is insufficient or the failure to
meet required participation is due to other reasons, the Design-Builder may request an
appearance before the Department’s “Administrative Reconsideration Panel” to establish that all
feasible means were used to meet such participation requirements. The Administrative
Reconsideration Panel will be made up of Department Division Administrators or their designees,
none of who took part in the initial determination that the Design-Builder failed to make the DBE
Goal or make adequate good faith efforts to do so. After reconsideration, Department shall notify
the Design-Builder in writing of its decision and explain the basis for finding that the Design-
Builder did or did not meet the DBE Goal or make adequate good faith efforts to do so. The
decision of the Administrative Reconsideration Panel shall be administratively final and not
subject to further dispute resolution procedures under the Contract.

G. DBE Participation for Contract Goal Credit

DBE participation on the Contract will count toward meeting the DBE Goal in accordance with the
following criteria:

1. The applicable percentage of the total dollar value of the Contract or subcontract awarded to
the DBE will be counted toward meeting the DBE Goal in accordance with the DBE
Program-Related Certifications Made by Design-Builder section of this Special Provision
for the value of the work, goods, or services that are actually performed or provided by the
DBE itself or subcontracted by the DBE to other DBEs.

2. When a DBE performs work as a participant in a joint venture with a non-DBE, the Design-
Builder may count toward the DBE Goal only that portion of the total dollar value of the
subcontract equal to the distinctly defined portion of the work that the DBE has performed
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with the DBE’s own forces or in accordance with the provisions of this Section. The
Department shall be contacted in advance regarding any joint venture involving both a DBE
and a non-DBE to coordinate Department review and approval of the joint venture’s
organizational structure and proposed operation where the Design-Builder seeks to claim
DBE Goal credit.

3. When a DBE subcontracts part of the work to another firm, the value of that subcontracted
work may be counted toward the DBE Goal only if the DBE’s subcontractor is a DBE. Work
that a DBE subcontracts to a non-DBE, or to a firm that may be eligible to be a DBE, but has
not yet been certified as a DBE, will not count toward the DBE Goal. The cost of supplies
and equipment a DBE subcontractor purchases or leases from the Design-Builder or prime
contractual affiliates, as in the case of a joint venture, will not count toward the DBE Goal.

4. The Design-Builder may count expenditures to a DBE subcontractor toward the DBE Goal
only if the DBE performs a “Commercially Useful Function” (CUF) on that subcontract, as
such term is defined in subparagraph H below.

5. A Design-Builder may not count the participation of a DBE subcontractor toward the DBE Goal
until the amount being counted has actually been paid to the DBE. Design-Builder may count
60 percent of its expenditures actually paid for materials and supplies obtained from a DBE
that Design-Builder certifies to Department to be a regular dealer, and 100 percent of such
expenditures actually paid for materials and supplies obtained from a regular dealer of the
goods or a manufacturer DBE.

(a) For the purposes of this Special Provision, a “regular dealer” is defined as a firm or
person that owns, operates, or maintains a store, warehouse, or other establishment in
which the materials, supplies, articles, or equipment required and used under the
Contract are bought, kept in stock, and regularly sold or leased to the public in the usual
course of business. To be a regular dealer, the DBE or person shall be an established
business that regularly engages, as its principal business and under its own name, in the
purchase and sale or lease of the products or equipment in question. Packagers,
brokers, manufacturers' representatives, or other persons who arrange or expedite
transactions are not regular dealers.

(b) A DBE or person may be a regular dealer in such bulk items as petroleum products,
steel, cement, gravel, stone, or asphalt without owning, operating, or maintaining a place
of business where it keeps such items in stock if the DBE both owns and operates
distribution equipment for the products it sells and provides for the work, provided further
that the DBE or person has been certified with an appropriate North American Industry
Classification System (NAICS) code for supply of such bulk items. Any supplementation
of a regular dealer's own distribution equipment shall be by a long-term lease agreement
and not on an ad hoc or Contract-by-Contract basis to be eligible for DBE Goal credit.

(c) If a DBE regular dealer is used for DBE Goal credit, no additional credit will be given for
hauling or delivery to the project site goods or materials sold by that DBE regular dealer.
Those delivery costs shall be deemed included in the price charged for the goods or
materials by the DBE regular dealer, which shall be responsible for distribution of the
goods or materials.

(d) For the purposes of this Special Provision, a manufacturer will be defined as a firm that
operates or maintains a factory or establishment that produces on the premises the
materials, supplies, articles, or equipment required under the Contract and of the general
character described by the project specifications. A manufacturer shall include firms that
produce finished goods or products from raw or unfinished material, or purchase and
substantially alter goods and materials to make them suitable for construction use before
reselling them.



8 of 15

(e) A Design-Builder may count toward the DBE Goal the following expenditures to DBEs
that are not regular dealers or manufacturers for DBE program purposes:

1. The entire amount of fees or commissions charged by a DBE for providing a bona
fide service, such as professional, technical, consultant or managerial services, or for
providing bonds or insurance specifically required for the performance of the federal-
aid Contract, if the fee is reasonable and not excessive or greater than would
normally be expected by industry standards for the same or similar services.

2. The entire amount of that portion of the Contract that is performed by the DBE’s own
forces and equipment under the DBE’s supervision. This includes the cost of
supplies and materials ordered and paid for by the DBE for work, including supplies
purchased or equipment leased by the DBE, except Design-Builder supplies and
equipment a DBE subcontractor purchases or leases from the Design-Builder or its
affiliates.

(f) Design-Builder may count toward the DBE Goal 100 percent of the fees paid to a DBE
trucker or hauler for the delivery of material and supplies required on the project job site,
but not for the cost of those materials or supplies themselves, provided that the trucking
or hauling fee is determined by Department to be reasonable, as compared with fees
customarily charged by non-DBEs for similar services. Design-Builder shall not count
costs for the removal or relocation of excess material from or on the job site when the
DBE trucking company is the manufacturer of or a regular dealer in those materials and
supplies. The DBE trucking firm shall also perform a CUF on the project and not operate
merely as a pass through for the purposes of gaining DBE Goal credit. Prior to entering
into a trucking subcontract, Design-Builder shall determine, or contact the Department
Civil Rights Division or its district offices for assistance in determining, whether a DBE
trucking firm will meet the criteria for performing a CUF on the project. See section on
Miscellaneous DBE Program Requirements; Factors used to Determine if a DBE
Trucking Firm is Performing a CUF.

(g) Design-Builder will receive DBE Goal credit for the fees or commissions charged by and
paid to a DBE broker who arranges or expedites sales, leases, or other work
arrangements provided that those fees are determined by Department to be reasonable
and not excessive as compared with fees customarily charged by non-DBEs for similar
services. For the purposes of this Special Provision, a broker is defined as a person or
firm that regularly engages in arranging for delivery of material, supplies, and equipment,
or regularly arranges for the providing of project services as a course of routine business,
but does not own or operate the delivery equipment necessary to transport materials,
supplies or equipment to or from a job site.

H. Performing a Commercially Useful Function (CUF)

No credit toward the DBE Goal will be allowed for payments or reimbursement of expenditures to
a DBE if that DBE does not perform a CUF on the Contract. A DBE performs a CUF when the
DBE is solely responsible for execution of a distinct element of the work and the DBE actually
performs, manages, and supervises such work with the DBE’s own forces or in accordance with
the provisions of the DBE Participation for Contract Goal Credit section of this Special
Provision. To perform a CUF the DBE alone shall be responsible and bear the risk for the
material and supplies used on the Contract, selecting a supplier or dealer from those available,
negotiating price, determining quality and quantity, ordering the material and supplies, installing
those materials with the DBE’s own forces and equipment, and paying for those materials and
supplies. The amount the DBE is to be paid under the subcontract shall be commensurate with
the work the DBE actually performs and the DBE Goal credit claimed for the DBE’s performance.
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Monitoring CUF Performance: It shall be the Design-Builder’s responsibility to confirm that all
DBEs selected for subcontract work on the Contract, for which he seeks to claim credit toward
the DBE Goal, perform a CUF. Further, the Design-Builder is responsible for and shall confirm
that each DBE fully performs the DBE’s designated tasks in accordance with the provisions of the
DBE Participation for Contract Goal Credit section of this Special Provision. For the purposes
of this Special Provision the DBE’s equipment will mean either equipment directly owned by the
DBE as evidenced by title, bill of sale or other such documentation, or leased by the DBE, and
over which the DBE has control as evidenced by the leasing agreement from a firm not owned in
whole or part by the Design-Builder or an affiliate of the Design-Builder.

Department will monitor Design-Builder’s DBE involvement during the performance of the
Contract. However, Department is under no obligation to warn the Design-Builder that a DBE’s
participation will not count toward the DBE Goal.

DBE Must Perform a Useful and Necessary Role in Contract Completion: A DBE does not
perform a CUF if the DBE’s role is limited to that of an extra participant in a transaction, contract,
or project through which funds are passed in order to obtain the appearance of DBE participation.

DBE Must Perform The Contract Work With Their Own Workforces: If a DBE does not
perform and exercise responsibility for at least 30 percent of the total cost of the DBE’s Contract
with the DBE’s own work force, or the DBE sub-subcontracts a greater portion of the work than
would be expected on the basis of normal industry practice for the type of work involve,
Department will presume that the DBE is not performing a CUF and such participation will not be
counted toward the DBE Goal.

Department Makes Final Determination On Whether a CUF Is Performed: Department has
the final authority to determine, in its sole discretion, whether a DBE has performed a CUF on the
Contract. To determine whether a DBE is performing or has performed a CUF, Department will
evaluate the amount of work subcontracted by that DBE or performed by other firms and the
extent of the involvement of other firms’ forces and equipment. Any DBE work performed by the
Design-Builder or by employees or equipment of the Design-Builder shall be subject to
disallowance under the DBE Program, unless the independent validity and need for such an
arrangement and work is demonstrated. When a DBE is presumed not to be performing a CUF
the DBE may present evidence to rebut the Department’s finding. Department has the final
authority to determine, in its sole discretion, whether a DBE has performed a CUF on the
Contract.

I. Verification of DBE Participation and Imposed Damages

Within 14 days after subcontract execution between Design-Builder and DBE subcontractors (or
sub-subcontract execution between DBE subcontractors and DBE subcontractors), Design-
Builder shall submit to the Bristol District Civil Rights Office (DCRO), a copy of the fully executed
subcontract agreement for each DBE used to claim credit in accordance with the requirements
stated on Form C-111. Delivery of such documents to the DCRO discharges Design-Builder’s
obligation to provide documentation to Department under Sections 12.12.3 and 12.12.4 of the
General Conditions. The subcontract shall be executed by both parties stating the work to be
performed, the details or specifics concerning such work, and the price which will be paid to the
DBE subcontractor. Because of the commercial damage that the Design-Builder and its DBE
subcontractor could suffer if their subcontract pricing, terms, and conditions were known to
competitors, the Department staff will treat subcontract agreements as proprietary Design-Builder
trade secrets with regard to Freedom of Information Act requests. In lieu of subcontracts,
purchase orders may be submitted for haulers, materialmen, suppliers, and manufacturers.
These too, will be treated confidentially and as proprietary information. Such purchase orders
must contain, as a minimum, the following information: authorized signatures of both parties;
description of the scope of work to include Contract item numbers, quantities, and prices; and
required federal contract provisions.
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The Design-Builder shall also furnish, and shall require each subcontractor to furnish, information
relative to all DBE involvement on the project for each quarter during the term of the Contract in
which participation occurs and verification is available. The Department reserves the right to
request proof of payment via copies of cancelled checks with appropriate identifying notations.
The names and certification numbers of DBEs provided by the Design-Builder on the various
forms indicated in this Special Provision shall be exactly as shown on DSBSD’s latest list of
certified DBEs. Signatures on all forms indicated herein shall be those of authorized
representatives of the Design-Builder as shown on the Prequalification Application, Form C-32 or
the Prequalification/Certification Renewal Application, Form C-32A, or authorized by letter from
the Design-Builder. If DBEs are used which have not been previously documented with the
Design-Builder’s minimum DBE requirements documentation and for which the Design-Builder
now desires to claim credit toward the DBE Goal, the Design-Builder shall be responsible for
submitting necessary documentation in accordance with the procedures stipulated in this Special
Provision to cover such work prior to the DBE beginning work.

Design-Builder shall submit to the Department’s Representative with a copy to the Bristol DCRO,
a narrative with each project schedule submission, commencing with submission of the Baseline
Schedule, pursuant to the Contract Documents. The project schedule narrative shall include a log
of applicable DBE participation activities in the Design-Builder’s project schedule for which the
Design-Builder intends to claim credit for attaining the DBE Goal required in the Contract. The log
shall include the proposed start/finish dates, durations, and dollar values of the DBE participation
activities.

Narratives or other agreeable format of schedule information requirements and subsequent
progress determination shall be based on the commitment information shown on the latest Form
C-111.

Prior to beginning any work to be performed by a DBE not previously submitted, Design-Builder
shall furnish a revised Form C-111 showing the name(s) and certification number(s) of any such
DBEs for which Design-Builder seeks DBE Goal credit.

If the Design-Builder fails to correctly complete any of the required documentation requested by
this Special Provision within the specified time frames, then such failure shall be deemed a failure
to perform the DBE/SWaM Efforts, and Department will withhold payments in accordance with
Section 12.12.3 of the General Conditions. Where such failures to provide required submittals or
documentation are repeated, or if documentation reveals that, at the earlier of early termination of
the Agreement and Final Completion, Design-Builder did not satisfy the DBE Goal and the SWaM
Goal or demonstrate good faith efforts to accomplish the same, then Department will move to
enjoin the Design-Builder and any prime contractual affiliates, as in the case of a joint venture,
from bidding, responding or participating in Department projects until (a) with respect to repeated
failures to provide required submittals or documentation, when such submissions are received or
(b) with respect to sufficient documentation that reveals that Design-Builder did not satisfy the
DBE Goal and the SWaM Goal or demonstrate good faith efforts to accomplish the same, no
more than two years after the earlier of early termination of the Agreement and Final Completion.

J. Reserved

K. Reserved

L. Prompt Payment Requirements

Design-Builder shall make prompt and full payment to the subcontractor(s) (including DBE
subcontractors) of any retainage held by Design-Builder after the subcontractor’s work is
satisfactorily completed.
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For purposes of this Special Provision, a subcontractor’s work is satisfactorily completed when all
the tasks called for in the subcontract have been accomplished, documented, and accepted as
required by the Contract by Department. If Department has made partial acceptance of a portion
of the Contract, then Department will consider the work of any subcontractor covered by that
partial acceptance to be satisfactorily completed. Payment will be made in accordance with the
requirements of Section 109.08, and Section 109.09 of the Division I Amendments to the
Standard Specifications (Part 5) and Sections 7.1.3 and 7.1.4 of the Agreement.

Upon Department’s payment of the subcontractor’s portion of the work as shown on the
application for payment and the receipt of payment by Design-Builder for such work, the Design-
Builder shall make compensation in full to the subcontractor for that portion of the work
satisfactorily completed and accepted by the Department. For the purposes of this Special
Provision, payment of the subcontractor’s portion of the work shall mean the Design-Builder has
issued payment in full, less agreed upon retainage, if any, to the subcontractor for that portion of
the subcontractor’s work that Department paid to Design-Builder pursuant to the applicable
application for payment.

Design-Builder shall make payment of the subcontractor’s portion of the work within seven days
of the receipt of payment from Department in accordance with the requirements of Section
109.08, and Section 109.09 of the Division I Amendments to the Standard Specifications (Part 5)
and Sections 7.1.3 and 7.1.4 of the Agreement.

If Design-Builder fails to make payment for the subcontractor’s portion of the work within the time
frame specified herein, the subcontractor shall notify the Department and the Design-Builder’s
bonding company in writing. Upon written notice from the subcontractor, the Design-Builder’s
bonding company and Department will investigate the cause for non-payment. Barring mitigating
circumstances that would make the subcontractor ineligible for payment, the Design-Builder’s
bonding company shall be responsible for insuring payment to the subcontractor in accordance
with the requirements of Section 109.08, and Section 109.09 of the Division I Amendments to the
Standard Specifications (Part 5) and Sections 7.1.3 and 7.1.4 of the Agreement.

By accepting and executing this Contract, the Design-Builder agrees to assume these obligations,
and to bind the Design-Builder’s subcontractors contractually to these obligations.

Nothing contained herein shall preclude Design-Builder from withholding payment to the
subcontractor in accordance with the terms of the subcontract in order to protect the Design-
Builder from loss or cost of damage due to a breach of the subcontract by the subcontractor.

M. Miscellaneous DBE Program Requirements

Loss of DBE Eligibility: When a DBE has been removed from eligibility as a certified DBE, the
following actions will be taken:

1. When a Design-Builder has made a commitment to use a DBE that is not currently certified,
thereby making the Design-Builder ineligible to receive DBE Goal credit for work performed,
the ineligible DBE’s work does not count toward the DBE Goal. Design-Builder shall meet the
DBE Goal with a DBE that is eligible to receive DBE credit for work performed, or must
demonstrate to the Bristol DCRO that it has made good faith efforts to do so.

2. When a Design-Builder has executed a subcontract with a DBE prior to official notification of
the DBE’s loss of eligibility, Design-Builder may continue to use the firm on the Contract and
shall continue to receive DBE credit toward DBE Goal for the subcontractor’s work.

3. As applicable, when Department has executed a prime Contract with a DBE that is certified at
the time of Contract execution but that is later ruled ineligible, the portion of the ineligible
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firm’s performance on the Contract before VDOT has issued the notice of its ineligibility shall
count toward the DBE Goal.

4. As applicable, when a subcontractor to Design-Builder (regardless as to whether such
subcontractor is a DBE Firm) has executed a subcontract with a DBE that is certified at the
time of the subcontract execution but that is later ruled ineligible, the portion of the ineligible
firm’s performance on the subcontract before VDOT has issued the notice of its ineligibility
shall count toward the DBE Goal.

Termination of DBE: If a DBE subcontractor is terminated, or fails, refuses, or is unable to
complete the work on the Contract for any reason, Design-Builder must promptly request
approval to substitute or replace that DBE in accordance with this section of this Special
Provision.

Design-Builder, shall notify the Bristol DCRO in writing before terminating and/or replacing the
DBE that is being used or represented to fulfill DBE-related Contract obligations during the term
of the Contract. Written consent from the Bristol DCRO for terminating the performance of any
DBE shall be granted only when the Design-Builder can demonstrate that the DBE is unable,
unwilling, or ineligible to perform its obligations for which the Design-Builder sought credit toward
the DBE Goal. Such written consent by the Department to terminate any DBE shall concurrently
constitute written consent to substitute or replace the terminated DBE with another DBE.
Consent to terminate a DBE shall not be based on the Design-Builder’s ability to negotiate a more
advantageous Contract with another subcontractor whether that subcontractor is, or is not, a
DBE.

1. All Design-Builder requests to terminate, substitute, or replace a DBE shall be in writing, and
shall include the following information:

(a) The date the Design-Builder determined the DBE to be unwilling, unable, or ineligible to
perform.

(b) The projected date that the Design-Builder shall require a substitution or replacement
DBE to commence work if consent is granted to the request.

(c) A brief statement of facts describing and citing specific actions or inaction by the DBE
giving rise to Design-Builder’s assertion that the DBE is unwilling, unable, or ineligible to
perform;

(d) A brief statement of the DBE’s capacity and ability to perform the work as determined by
the Design-Builder;

(e) A brief statement of facts regarding actions taken by the Design-Builder, that Design-
Builder believes constitute good faith efforts toward enabling the DBE to perform;

(f) The current percentage of work completed by the DBE;

(g) The total dollar amount currently paid for work performed by the DBE;

(h) The total dollar amount remaining to be paid to the DBE for work completed, but for
which the DBE has not received payment, and with which the Design-Builder has no
dispute;

(i) The total dollar amount remaining to be paid to the DBE for work completed, but for
which the DBE has not received payment, and over which the Design-Builder and/or the
DBE have a dispute.
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2. Design-Builder’s Written Notice to DBE of Pending Request to Terminate and Substitute with
another DBE.

Design-Builder shall send a copy of the “request to terminate and substitute” letter to the
affected DBE and make best efforts to ensure its receipt by the DBE, in conjunction with
submitting the request to the Bristol DCRO. The DBE may submit a response letter to the
Bristol DCRO and Department within two business days of receiving the notice to terminate
from the Design-Builder. If the DBE submits a response letter, then Design-Builder shall, as
part of its subcontract, obligate the DBE to explain its position concerning performance on the
committed work. The Department will consider both the Design-Builder’s request and the
DBE’s response and explanation before approving the Design-Builder’s termination and
substitution request.

If, after making its best efforts to deliver a copy of the “request to terminate and substitute”
letter, the Design-Builder is unsuccessful in notifying the affected DBE, the Department will
verify that the DBE is unable or unwilling to continue performing its subcontract let with
respect to the Contract. Department will timely approve the Design-Builder’s request for a
substitution.

3. Proposed Substitution of Another Certified DBE

Upon termination of a DBE, Design-Builder shall use reasonable good faith efforts to replace
the terminated DBE. The termination of such DBE shall not relieve Design-Builder of its
obligations under this Special Provision, and the unpaid portion of the terminated DBE’s
subcontract will not be counted toward the DBE Goal.

When a DBE substitution is necessary, the Design-Builder shall submit an amended Form C-
111 to the Bristol DCRO for approval with the name of another DBE, the proposed work to be
performed by that DBE, and the dollar amount of the work to replace the unfulfilled portion of
the work of the original DBE.

Should Design-Builder be unable to commit the remaining required dollar value to the
substitute DBE, the Design-Builder shall provide written evidence of good faith efforts made
to obtain the substitute value requirement. Department will review the quality, thoroughness,
and intensity of those efforts. Efforts that are viewed by Department as merely superficial or
pro-forma will not be considered good faith efforts to meet the DBE Goal. Design-Builder
must document the steps taken that demonstrated its good faith efforts to obtain participation
as set forth in the Good Faith Efforts Described section of this Special Provision.

Factors Used to determine if a DBE Trucking Firm is performing a CUF: The following
factors will be used to determine whether a DBE trucking company is performing a CUF:

1. To perform a CUF, the DBE trucking firm shall be completely responsible for the
management and supervision of the entire trucking operation for which the DBE trucking firm
is responsible by subcontract under the Contract. There shall not be a contrived
arrangement, including, but not limited to, any arrangement that would not customarily and
legally exist under customary construction project subcontracting practices for the purpose of
meeting the DBE Goal;

2. The DBE must own and operate at least one fully licensed, insured, and operational truck
used in the performance of the Contract work. This does not include a supervisor’s pickup
truck or a similar vehicle that is not suitable for and customarily used in hauling the subject
materials or supplies;
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3. Design-Builder is eligible to receives full credit toward the DBE Goal for the total reasonable
amount the DBE is paid for the transportation services provided on the subcontract under the
Contract using acceptable trucks the DBE owns, insures, and operates using drivers that the
DBE employs and manages;

4. The DBE trucking firm may lease trucks from another DBE, including from an owner-operator
who is a DBE. Design-Builder is eligible to receive credit for the total fair market value
actually paid for transportation services the lessee DBE provides to the DBE that leases
trucks from such lessee DBE on the Contract;

5. The DBE may also lease trucks from a non-DBE, including an owner-operator. Design-
Builder may be eligible to receive DBE Goal credit for the services of a DBE who leases
trucks from a non-DBE up to the total value of the transportation services provided by non-
DBE lessees, not to exceed the value of transportation services provided by DBE-owned
trucks on the Contract. For additional participation by non-DBE lessees, the DBE will only
receive credit for the fee or commission it receives as a result of the lease arrangement.

Truck Counting

Design-Builders may count for credit against the DBE Goal the dollar volume
attributable to no more than twice the number of trucks owned by a DBE or leased
from another DBE.

As an example, DBE credit would be awarded for the total transportation services
provided by DBE X and DBE Y, and may also be awarded for the total value of
transportation services by four of the six ] trucks provided by non-DBE Z (not to
exceed the value of transportation services provided by DBE-owned trucks).

Firm X
Truck 1 Owned by DBE
Truck 2 Owned by DBE

Firm Y
Truck 3 Leased from DBE
Truck 4 Leased from DBE

Firm Z
Truck 5 Leased from Non-DBE
Truck 6 Leased from Non-DBE
Truck 7 Leased from Non-DBE
Truck 8 Leased from Non-DBE
Truck 9 Leased from Non-DBE*
Truck 10 Leased from Non-DBE*

Credit = 8 Trucks

DBE credit would be awarded for the total transportation services provided by DBE X
and DBE Y, and may also be awarded for the total value of transportation services by
four of the six trucks provided by non-DBE Z (not to exceed the value of
transportation services provided by DBE-owned trucks).

In all, full DBE credit would be allowed for the participation of eight trucks (twice the
number of DBE trucks owned and leased) and the dollar value attributable to the
value of transportation services provided by the eight trucks.
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* With respect to the other two trucks provided by non-DBE Z, DBE credit could be
awarded only for the fees or commissions pertaining to those trucks that DBE X
receives as a result of the lease with non-DBE Z.

6. For purposes of this section, the lease must indicate that the DBE leasing the truck has
exclusive use of and control over the truck. This will not preclude the leased truck from
working for others during the term of the lease with the consent of the DBE, provided the
lease gives the DBE absolute priority for and control over the use of the leased truck. Leased
trucks must display the name and identification number of the DBE that has leased the truck
at all times during the life of the lease.

N. Suspect Evidence of Criminal Behavior

Failure of Design-Builder or any subcontractor to comply with the Standard Specifications, this
Special Provision, or any other Contract document wherein there appears to be evidence of
criminal conduct shall be referred to the Attorney General for the Commonwealth of Virginia
and/or the FHWA Inspector General for criminal investigation and, if warranted prosecution.

O. Suspected DBE Fraud

In appropriate cases, Department will bring to the attention of the United States Department of
Transportation any appearance of false, fraudulent, or dishonest conduct in connection with the
DBE program, so that USDOT can take the steps, e.g., referral to the Department of Justice for
criminal prosecution, referral to the USDOT Inspector General, action under suspension and
debarment or “Program Fraud and Civil Penalties” rules provided in 49 C.F.R. pt. 31.
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