COMMONWEALTH OF VIRGINIA
DEPARTMENT OF TRANSPORTATION

DEBARMENT AND/OR SUSPENSION POLICY

Purpose

Section 33.1-187 of the Code of Virginia ensures that al contracts for the construction, improvement,

and maintenance of roads be awarded to the lowest responsible bidder. These contract awards will be the result
of open competitive bidding, impartial selection of contracts, honest business practices, and skillful execution of
public contracts. The Commonwealth Transportation Board, as the governing body of public agency, has wide
discretion in determining the responsibility of the contractor, particularly regarding their moral and ethical
judgment. The Board will consider debarring a contractor under the circumstances and by the procedures
outlined in this document.

Definitions

Affiliate - Any business entity that controls or can be controlled by another corporation. An affiliate
could also be any entity which has been so closely alied with another by lending financia assistance or
participating in joint ventures that the relationship has created the public perception that the two firms are
asingle entity.

Bidding Crime - Any act in violation of state or federal law including, but not limited to, fraud,
conspiracy, collusion, perjury or material misrepresentation.

Board - The Commonwealth Transportation Board. A sixteen member body appointed by the Governor
of Virginiato make decisions on transportation related issues.

Contractor - Any prequalified person, partnership, corporation or other business entity seeking to bid on
any contract let by the Department. A contractor could also function or seek to function as a
subcontractor, materials supplier, or equipment supplier for any contract used in the construction or
maintenance of the transportation system. This firm must be legally authorized, as stated in Section 13.1
of the Code of Virginia, to conduct business in the Commonwealth.

Debar - To disqualify from contracting with the Department due to perceived irresponsibility of the
contractor.

Department - The Virginia Department of Transportation.



Enjoin - To impose bidding restrictions on a contractor.

MBE - Minority Business Enterprise. A small business entity, as defined pursuant to Section 3 of the
Small Business Act and related regulations, that is owned and controlled by one or more minorities. This
term shall also include Disadvantaged Business Enterprises (DBEs) and Women Business Enterprises
(WBES).

Reinstate - To modify or suspend debarment.

Subcontractor - An individual, partnership, corporation, or other business entity to which the prime
contractor sublets or proposes to sublet any portion of a contract.

1. Enjoinment

The Department may enjoin a contractor from bidding in accordance with Section 102.01 of the Road
and Bridge Specifications. The enjoinment of a contractor will result in the enjoinment of any affiliate that has
essentially the same operational management or draws from the same labor resource pool. Enjoined contractors
and their affiliates will be disqualified from performing work as subcontractors if the Construction Engineer
determines that such work could adversely affect other work under contract to the Department. Enjoinment of a
contractor by the Department is based on the contracting power of the Department and the discretionary power
of the Department. Enjoinment will be issued when, in the opinion of the Department, the contractor has failed
to fulfill its obligations under a past contract or in the performance of a current contract.

A. Section 110.04 establishes the guidelines for the use of MBE firms for subcontracting. If the
contractor fails to submit the required information as described in this section within the specified
time frame, he and his affiliates may be enjoined until the submissions are received by the
Department.

Enjoinment may be imposed for up to 60 days if a contractor fails to meet his MBE participation
goals for each quarter of the contract as shown on the progress schedule. Upon conformance
with the schedule, enjoinment may be lifted.

Enjoinment may be avoided if either of the following occurs:

the MBE is unable or unwilling to complete his portion of the work, and the prime
contractor shows reasonable effort to fulfill the MBE requirement otherwise.

the Department has eliminated or delayed work which the contractor, as shown on the
progress schedule, had planned to sublet to an MBE firm.

If the contractor fails to meet the MBE participation requirements upon completion of the project,
the contractor and any affiliates may be enjoined for 90 days. Prior to enjoinment, the contractor
may submit documentation to the Construction Engineer indicating the reasons for failure to
comply with the requirements. If the faillure to comply was due solely to quantity under-runs or
elimination of items subcontracted to MBEs, the contractor must show that all feasible means
were used to obtain the required participation. The Construction Engineer will determine if the
contractor has met the contract requirements.

-2-



V.
reasons:
A.
1.
2.
3.
4.
B.
C.

If the Construction Engineer determines that the contract requirements were not met, the
contractor may request an appearance before a panel appointed by the Commissioner. The
contractor must explain to the panel how all feasble means were used to meet the MBE
participation requirements. Enjoinment will begin upon the contractor’s failure to request a
hearing or upon the panel’s final decision.

The Department will not enjoin a firm that has complied with the contract requirements on all
issues but failed to meet the MBE goals of the project, when the contractor has achieved a level
that is at least equal to the current federal requirements placed on the Commonwealth.

B. Section 102.01 requires all contracted work to be completed as scheduled. If a contractor is
delinquent in excess of ten (10) percent either on the basis of time or money, enjoinment may be imposed.
A contractor’s delinquency will be determined by comparing the monthly progress estimate to the latest
approved project schedule. If the contractor does not complete the necessary work to eliminate the
discrepancy within thirty (30) calendar days, or he does not establish that the delinquency was attributable
to conditions beyond his control, he may be removed from the list of prequalified bidders until fina
acceptance of the project.

Debarment

The Commissioner, in his sole discretion, may debar a contractor or his affiliates for any of the following

Proof of involvement in abidding crime, including

conviction,

apleaof guilty or nolo contendere,

a public admission by a co-conspirator, or

contractor testimony protected by a grant of immunity in any jurisdiction;

Conviction of an offense that shows alack of moral or ethical integrity by the company;

Debarment by some other state or federal agency for any reason.

According to Board policy, the contractor will be given an opportunity for an informal hearing before the
Commissioner. At the sole discretion of the Commissioner, the hearing could be held before or after debarment
IS imposed.
written notice by mail to the affected contractor or his agent stating the following:

If the Commissioner determines that the hearing may be held prior to debarment, he shall send

debarment is being considered,;

general reasons for the debarment;

the contractor will be granted a hearing, if it is requested within ten (10) working days of having
received the Commissioner’ s notice.
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Unless mutually agreed upon otherwise, the hearing will be held no later than ten (10) working days after
the Department has received the contractor’s request. The Commissioner’s decision concerning debarment will
be reviewed by the Board and executed within thirty (30) calendar days following the next regularly scheduled
Board meeting.

If the Commissioner determines that debarment is appropriate prior to the hearing, he shall send a written
notice by registered mail stating the following:

the affected contractor has been debarred;
general reasons for the debarment;

the contractor will be granted a hearing, if it is requested within ten (10) working days of having
received notice of debarment.

If the contractor notifies the Commissioner that he desires a hearing, it will be held within ten (10)
working days of the contractor’s request, unless mutually postponed. The Commissioner’s decision whether to
reinstate the contractor will be reviewed by the Board and executed no later than thirty (30) caendar days
following the next regularly scheduled Board meeting.

V. Rules Applicable to Debarment

A. Theillegal or improper conduct of an individual may be fully imputed to the firm with which they are,
or were, employed when the conduct in question occurred. Furthermore, the illegal or improper conduct
of afirm may be fully imputed to an individual or individuas having control over the affairs of the firm.

B. Debarment of a contractor in no way affects his obligations to the Commonwealth for any services
aready under contract.

C. The debarment may be imposed for any length of time.

D. If the Board finds that debarment proceedings would not be in the public’s best interest because they
may hinder federal/state investigations into a bidding crime, the proceedings may be delayed until those
investigations are concluded. Any delay of the proceedings shall be made after written notice and an
opportunity for a hearing are given to the contractor.

E. Any contractor currently prequalified to bid on Department contracts shall notify the Commissioner
within thirty (30) calendar days of being convicted of any bidding crime. The same applies to any
contractor who has previously bid or performed business as a material or equipment supplier. Failure to
do so isaserious and compelling offense which alone could result in debarment.

F. Debarment of a contractor applies to any successor company formed with the same resources, owners
or stockholders as the debarred entity.



VI. Reinstatement

The Board may suspend debarment at any time if the suspension is in the public’'s best interest.
Mitigating circumstances may be considered in the decision to reinstate a contractor. These circumstances may
include the following:

A. The degree of culpability of the contractor;
B. Whether alengthy debarment will protect the Commonwealth;

C. Restitution by the debarred contractor to the Commonwealth for any perceived overcharges or other
damages resulting from a bidding crime. The Board believes restitution may indicate an acknowledgment
by the contractor of the wrongfulness of his acts and may indicate a sincere desire to improve future
conduct;

D. Cooperation by the debarred contractor with the Commonwealth, the United States and/or other
sovereign bodies in the investigation of bidding crimes, including a full and complete account of the
contractor’ s involvement;

E. Disassociation with the individuals and firms that have been involved in abidding crime.

The Board may request that the Commissioner hold a hearing to consider reinstatement. This hearing
will take place no later than fifteen (15) working days prior to the last day of the debarment. After receiving the
Commissioner’s report, the Board may determine that the contractor has not acted as a responsible bidder and
decide to continue the debarment period indefinitely. At any time during the debarment period the contractor
may justify why the penalty should be lifted. The debarment may be lifted once the Board has determined that
the contractor qualifies as a responsible bidder.

VII.  Supplier

The Debarment and/or Suspension Policy shall be fully applicable to all contractors eligible to do business
with the Department’s Administrative Services Division. When possible, these contractors will receive a notice
regarding the applicability of this policy to their situation.

The Department is empowered to set those terms, conditions or specifications in its contracts that are
necessary to preclude a contractor’ s participation as a supplier when heis not prequalified.

VIIl. Notice to Contractor

A copy of these guidelines shall be distributed to each prequalified contractor.

Amended: September 15, 1983
July 1, 1985
September 5, 1991
June 16, 1993
March 23, 1995
August 2, 1995





